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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

LADONA A. POORE, )
)

Raintiff, )

) CaséNo. 11-CV-797-JED-TLW

V. )
)

STANLEY GLANZ, )
)
)

Defendant.

OPINION AND ORDER

Before the Court is Defendant Stanley Glan#lotion in Limine (Doc. 46). The facts of
this case are fully summarized in the Caurtrder denying Glanz’'s motion for summary
judgment (Doc. 145).

Although the Federal Rules do not specificallythorize motions in limine, the courts
have long recognized the potential utility of pried rulings under the distt courts’ inherent
powers to manage the course of trial proceedi®g® Luce v. United State69 U.S. 38, 41 n.4
(1984). “The purpose of a motion in limine isdil the trial process bgnabling the Court to
rule in advance of trial on theelevance of certain forecasted evidence, as to issues that are
definitely set for trial, Without lengthy argument at, owterruption of,the trial.” Mendelsohn v.
Sprint/United Mgmt. Co 587 F. Supp. 2d 1201, 1208 (D. Kan. 2088, 402 F. App'x 337
(10th Cir. 2010) (internal quotations omitted). While pretrial limine rulings can save time and
avoid interruptions at trial, a court is almost always better situated during the actual trial to
determine the probative value of eviden&ee id(citation omitted). For that reason, courts are
often reluctant to enter pretrial rulings which broadly exclude evidence, unless it is clear that the
evidence will be inadmssible on all groundsSee Hawthorne Partners v. AT&T Tech.,.Ji@g31

F. Supp. 1398, 1400 (N.D. Ill. 1993) (“Unlessidance meets this higstandard, evidentiary
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rulings should be deferred until trial so tlgatestions of foundation, relevancy and potential
prejudice may be resolved proper context.”).

Each issue raised in Glanz’'s liminmetion is addressed by category below.

1. Post-incident conduct by Glanz and/othe Tulsa County Sheriff's Office

Glanz argues that post-incident conduct $thdne excluded under BeR. Evid. 402 and
407. Glanz asserts that, followinige alleged sexual assaults Pdore in the Jail, the Tulsa
County Sheriff's Office (TCSO) installed cameraghe Jail's medical unit, implemented policy
that at least two detention offieebe posted in the medical unit alh shifts, and instituted other
training and policy changes, and evidence eléhchanges should be excluded as subsequent
remedial measures.

Rule 407 of the Federal Rules of Evidenceagog subsequent remedial measures. The
Rule provides:

When measures are taken that would hanagle an earlier injury or harm less
likely to occur, evidence of the subsegqumeasures is not admissible to prove:

negligence;

culpable conduct;

a defect in a product or its design; or

a need for a warning or instruction.
But the court may admit this evidence Bmother purpose, such as impeachment
or--if disputed--proving ownership, control, or the feasibility of precautionary
measures.

Fed. R. Evid. 407.
Poore responds that it vgell-established in actionsnder 42 U.S.C. § 1983 that post-

event evidence may be relevant and admissibjgdee the existence of a practice or custom.

The Court previously analyzed the state of thve dlegarding post-incident evidence in the civil



rights context and concluded that many courtgeh@ermitted such evidence to a limited extent,
such as to show the policymaker’s dispositionhar existence of a policy or custom at the time
of the incident that is the subject of the lawshit; such evidence cannot be used to establish the
causation element, given linear realityee Cox. v. GlaniNo. 11-CV-457-JED-FHM, 2014 WL
903101 at **9-12 (N.D. Okla. Mar. 7, 2014).

Poore has not explained how the subsequetallation of cameras reflects the existence
of a policy or custom predatingethnstallation of the cameras, sastunclear to the Court that
the installation of cameras wautome within the limited cag@ry of cases where such post-
incident conduct may be admissible. Evethé# admission of such evidence were permissible
under Rule 407, the juryauld likely make improper inferencesjch that the probative value of
the evidence is substantially outweighed by daeger of unfair prejudice or confusion of the
jury. Fed. R. Evid. 403. Moreover, Poore will &lgle to present evidence that the medical unit
did not have cameras at the time of Poore’s tah¢he Jail, and the fact that cameras were
installed later adds nothing to establish the statheofmedical unit at thigme Poore was in Jalil.
Evidence of the subsequent installation of camewill be excluded at this time, without
prejudice’

Glanz’s motion indicates that Glanz “implemented policy that at least two detention
officers be posted in the medical unit on all shifts, and instituted other training and policy
changes.” (Doc. 46 at 4). The Court is gelefamiliar with the evidence presented with the
summary judgment briefing, inadling Sheriff Glanz's deposith testimony. That evidence

indicated that Glanz’s two detigon officer policy was in existence prior to the alleged assaults

! To the extent that trial testimony makes teadibility of camera installation relevant, the
Court may revisit its ruling and consider a limiting instructi®@eeFed. R. Evid. 407 (“the court
may admit [evidence of subsequent measuresjriother purpose, such as impeachment or — if
disputed — proving ... the feasibility of precautionary measures.”)
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of Ms. Poore. Evidence of éhtwo detention officer policy will not be excluded, although
references to any subsequent policy changes will be excluded. To the extent that any other
policy and training changes were made subseqteerihe assaults of Poore, Glanz has not
specified what those policy changes were, thedCourt will deferuling on that issue.

Sheriff Glanz also requests that the Coemter a pretrial ordeexcluding plaintiff's
Exhibits 39, 50, 52, 53, 54, 64, 65, 66, 79, 80, 84, 9lesdtexhibits weraot provided with
Glanz’s motion, and the Court is unwilling to ersdoroad pretrial order excluding them entirely
without seeing the exhibits arthving an understanding of anytgwtially properuses of the
exhibits. For example, according to Glangismmary description, certain of the documents
apparently danot post-date Poore’s stay at the Jathe¢Doc. 46 at 5-6, des@itions of Exhibits
53, 65). At least one other exhilwas dated or received after Peavas released from Jail, and
from its description, it is conceivable that the document may contain information that is relevant
to Poore. $ee idat 6, description of Exhits 66). Although plainti has not made a claim for a
denial of healthcare, it is possgbthat records of the medical cgvider during the relevant
time-frame could be relevant to Poore’s claigisen that plaintiff was housed in a portion of
the medical unit and Glanz and Bail staff indicated in their depositions that nursing staff were
nearby to assist with Poosetare and supervisionSde id. description of Exhibit 53).

Glanz asserts that Exhibit 84 asschedule for hearings irofit of the Review Panel on
Prison Rape and Exhibit 91 is a letter from @lda the same panel and that those exhibits
“ha[ve] no relevance to Plaintiff's claims.”ld(). The Court recallthe March 29, 2011 letter,
which was submitted in summary judgment brigfi That letter includes information about the
Jail from 2008, 2009, and 2010 and is thus not eptpest-incident. That information could be

useful as impeachment or to undermine Glanzysiment that the Jail has been recognized as a



Jail with a low incidence of rape and sexual abudgose issues wereisad by Glanz in arguing
for summary judgment, and Poore will be allowed to cross-examine him on the veracity of the
data that was presenteddiotain the recognition as aildaith low incidence.

As noted, the Court will defer ruling onehchallenged exhibits until the pretrial
conference or trial, after the Couras had an opportunitp review the exhiis and has a better
idea of the context within which they may be offered.

2. Other alleged sexual misconduct at the Jalil

Glanz seeks to exclude evidence of othiezged incidents ofexual misconduct within
the Jail that does not involve Bowers. He aggiimat evidence of misconduct by other detention
officers should be excluded. According @lanz, Poore has named a number of former
detention officers (Cherry Anjorin, Dana Mos&sjsty Peters) who, itllowed to testify, will
not provide any testimony relevaot Poore’s claims, but are anticipdtto testify, as they did in
their depositions, “primarily ancern[ing] unsubstantiated rumsoabout staff-on-staff sexual
misconduct within the jail.” (Doc. 46 at 8). mesponse, Poore notes, correctly, that prior
incidents of relevant conductteh are not only relevant, buteanecessary, in order for a § 1983
plaintiff to establish deliberatiadifference and knowledge that as$ of prisoners was at risk of
harm. Because Glanz did not provide any exceasptestimony of the ferenced witnesses to
which he specifically objects, éhCourt will defer ruling onthe request to exclude those
witnesses until it has a better undensling of the full scope ohbse witnesses’ testimony. The
Court is unwilling to enter a preclusion ordemuaetely excluding a witness from testifying
based solely upon broad statemenéd their testimony is irrelevant.

Glanz also seeks pretrial exclusionRafore’s Exhibits 38, 3916, 55, 56, 67, 68, 82, and

83. As noted above, without the exhibits, theuf@ is unwilling to completely exclude those



exhibits. However, based updblanz’s general summaries tie exhibits, the Court will
provide a few observations so that the parties beaypetter prepared to discuss the exhibits at
the pretrial conference. Theo@t cannot conceive of the rece of a listof cases filed
against Glanz in this courthousand is thus inclined to exale Exhibits 38 and 46 in the
absence of a strong showing by plaintiff of fiedevance of such exhibits. As noted above,
exhibits relating to the RevieRanel on Prison Rape, whicltindes Exhibits 55, 56, 67, 68, 82,
and 83, may bear some relevance to the extenthbgteither disclosaformation about prior
instances of sexual abuse in the medical unith@y may be used to undeine Glanz’s assertion
that the Jail has been commended #acility with a low incidencef rape and sexual abuse. As
described by Glanz, those exhsare hundreds of pages in ldngtThe Court has no intention
of distracting the jurywith lengthy documents containirigelevant information. The Court
expects that, if one or more of the challengeuilats is ultimately admitted, only the portions of
the documents that are actually relevantdorB’s claims in this case will be introduced.

3. Accreditation agency audits and evidencef violations of internal policies

Glanz asserts the Court shoulctlexie evidence of alleged vailons of internal policies
and accrediting agency standards, because Rawanot alleged any particular policy that is
unconstitutional or was the proxineatause of Poore’s claims. Gtaargues that the courts have
rejected the notion that compliance or nonchamge with one agen&y local policies or
practices is material to the ultimate questiorwdfether a single act violated an individual's
constitutional rights. Poomesponds that the court Trafoya v. Salazas16 F.3d 912 (10th Cir.
2008) expressly held that “the knowing failure émforce policies necessary to the safety of
inmates may rise to the level of deliberate indifference.” The Court agrees that Glanz’s written

policies in existence at the time Poore wasJail are relevant to the issue of deliberate



indifference. While the alleged failure of Glanz to follow or enforce his own written policies
does not establish the etaace of an unconstitainal policy, those policiesre certainly relevant
to the deliberate indifference analysis. If Example, Glanz promulgad particular policies
knowing that the safety of inmates like Poorpeteded upon Jail staff actj in accordance with
such policies, but he failed tnforce those policies, a jury cduifer that hevas deliberately
indifferent to riskdo Poore’s safety.

4. Hearsay

Glanz requests an order “to bar hearsayirteony by and through Plaintiff's witnesses
and exhibits,” and contends that Poorexhibits 2, 3, 5, 43, 445, 49, 67, 68, and 87 contain
hearsay and should be excludedPoore responds that sheshao intentionof introducing
inadmissible hearsay at trial, bitat Glanz’s motion is too vague result in a pretrial ruling
excluding exhibits. Without more analysis and #xhibits themselves, the Court is unwilling to
enter a broad pretrial exclusion ruling at this tiffibis request is denied at this time as it is so
broad that it is impossie to determine whether the exhib#tee hearsay or are subject to any
exceptions to the applicability of the hearsay rule.

5. Bowers’ polygraph examination

Glanz argues that Bowers’ polygraph examination should be excluded, as Poore has not
presented any evidence that polygraph exantnatiare scientifically reliable under Fed. R.
Evid. 702. In the alternative, Glanz argues that, even if the results of the polygraph are
admissible under Rule 702, the evidence is stdldmissible as prejudicial under Rule 403.
Poore responds that she does not intendntmoduce the results of Bowers’ polygraph

examination, but may introduce evidence tBawers took a polygraplest and resigned



thereafter. Glanz replies that Poore’s intemtindicate that Bowersesigned after taking a
polygraph test is just a ntegd of introducing improper evidea through the back door.

The Tenth Circuit “does not have a perske banning the introduction of polygraph test
results.” United States v. Bega§31 F.3d 1168, 1175, n.7 (10th Cir. 2R1The admissibility of
such results under Fed. R. Evid. 403 &02 is assessed on asegby-case basisld. Here,
Poore agrees that she has nention of introduaig the results, but she intends to introduce
evidence that Bowers took the exam and themgnesi. The Court generally agrees with Glanz’s
position that the introduction avidence proposed by Poore would be asking the jury to draw
the inference that Bowers failed the polygraph exdarhe Court thus cohades that references
to the polygraph examinatiohauld be excluded.

IT IS THEREFORE ORDERED that SheriGlanz’s motion in limine (Doc. 46) is
granted in part and denied in part, in accordance with the above. The Court has ordered that
the parties provide the Court with two setseath party’s exhibit notebooks by December 19,
2014. By that same date, Sheriff Glanz’s coushall also submit any deposition transcripts or
affidavits of witnesses whose exclusion is daugncluding Cherry Anjorin, Dana Moses, and
Kristy Peters. At the pretrial conference, thetipa’ counsel shall be prepared to discuss the
specific evidentiary issues as toialinthe Court has deferred a ruling.

SO ORDERED this 29th day of August, 2014.

JOHN IZDOWDELL
UNITED SYATES DISTRICT JUDGE



