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UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

TORREN W.WYATT,
Plaintiff,

V. Case No. 11-CV-0801-CVE-TLW

PATRICK R. DONAHOE,

Postmaster General of the United States
Postal Service,

N N N N N N N N N N N

Defendant.

OPINION AND ORDER

Now before the Court is Defendant’'s Amedddotion to Dismiss (Dkt. # 18). Defendant
Patrick R. Donahoe asks the Court to dismissipféis amended complaint (Dkt. # 16) for improper
service and failure to state a claim upon which rekef be granted. Plaintiff responds that he has
properly served defendant by certified mailidehe has provided over 300 pages of documents
showing that his “medical rights” were violatadd that he was wrongfully terminated. Dkt. # 19.

On December 5, 2011, plaintiff filed this case in Tulsa County District Court alleging the
“postal service has caused [him] severe findmmablems by not paying [him] for two [years].”
Dkt. # 2-1, at 3. Plaintiff attached over 300 pagkdocuments to his petition. Defendant removed
the case to this Court and filed a motion tenaiss (Dkt. # 10) plaintiff's petition. The Court
granted the motion to dismiss. Dkt. # 14. Twmurt advised plaintiff that he had not properly
served defendant under Fed. R. Civ. P. 4(i) because,aligehe had not served a copy of the
petition and a summons on defendant or the Attorney General of the United State<3. Idihe

Court also found that plaintiff had not stated amlaven under the liberal standard of review for
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pro sepleadings. However, the Court gave plaintiff an opportunity to file an amended complaint
clarifying his claims and to properly serve the amended complaint on defendaatt5.Id.

Plaintiff filed an amended complaint (Dkt. #6) containing a list of references to the
documents attached to his original petition andrmount of damages he seeks for each specific act
of alleged wrongdoing by defendant. The amended complaint does not specifically identify
plaintiff's claims by count, but it appears thafaintiff is alleging that he was harassed or
discriminated against because of his medical prafldDkt. # 16, at 3-&Plaintiff requests damages
in the amount of $9,100,000. ldt 6. The docket sheet shows that the Court Clerk issued a
summons (Dkt. # 15) as to Donahoe, and plaink#tifa return of service showing that certified mail
had been sent to Donahoe and Assistant UnitedsSédtorney Cheryl Baber. However, the docket
sheet does not show that a summons and copy of the amended complaint were served on the
Attorney General.

Plaintiff previously filed another case agst Donahoe alleging discrimination and

harassment due to plaintiff’'s “medical problems.” $egen W. Wyatt v. Patrick R. Donahdel -

CV-62-CVE-FHM (N.D. Okla.). Inthat case, tBeurt found that plaintiff had not properly served
Donahoe, and it gave him an opportunity to re-s@weahoe in complianagith Rule 4(i). The
Court also found that plaintiff's petition failed state a claim upon whiaikelief could be granted,
and directed plaintiff to filan amended complaint more clearly stating his claimsDid. # 10,

at 7-8. Plaintiff filed an amended complaimtowever, the Court dismissed the complaint due to
improper service because plaintiff did not serveftierney General as required by Rule 4(i)., Id.

Dkt. # 15, at 5.



Defendant is an officer of the United Stadesl service must be made on defendant and the

United States in compliance with Rule 4(i). Olsen v. Mapa8 F.3d 1199 (10th Cir. 2003). Rule

4(i) provides:
To serve the United States, a party must:
(A)(i) deliver a copy of the summons anflthe complaint to the United States
attorney for the district where the action is brought—or to an assistant United States
attorney or clerical employee whom thmited States attorney designates in a
writing filed with the court clerk—or

(i) send a copy of each by registered or certified mail to the civil-process
clerk at the United States attorney’s office;

(B) send a copy of each by registered or dgedimail to the Attoray General of the
United States at Washington, D.C.; and

(C) if the action challenges amder of a non-party agenoy officer of the United
States, send a copy of each by registered or certified mail to the agency or officer.

Even if the Court were to assume that pl#firserved Donahoe with a summons and copy of the
amended complaint, plaintiff did not serve the Aty General as required by Rule 4(i) and he has
not successfully served defendant. The Court has already advised plaintiff hoectqedper
service on defendant and has given him an opporttmigrserve defendant, and plaintiff has again
failed to properly serve defendant. The Couilt not give plaintiff athird chance to serve
defendant in compliance with Rule 4(i), and plaintiff's claims should be dismissed for improper
service.

Defendant also argues that plaintiff's amded complaint should be dismissed under Fed.
R. Civ. P. 12(b)(6), because he has failedatesa claim upon which relief can be granted. gero

pleadings are construed liberally. Van Deelen v. Johd€dhF.3d 1151, 1153 n.1 (10th Cir. 2007).

“[Dlismissal of a pro se complaifor failure to state a claim is proper only where it is obvious that



the plaintiff cannot prevail on the facts he has alleged and it would be futile to give him an

opportunity to amend.”_Gee v. Pacheg6®7 F.3d 1178, 1195 (10th Cir. 2010). When determining

whether to dismiss a pgecomplaint, the Court “must accept the allegations of the complaint as
true and construe those allegations, and any rebsoinderences that might be drawn from them,

in the light most favorable to ¢hplaintiff.” Gaines v. Stenseng92 F.3d 1222, 1224 (10th Cir.

2002);_sealsoHall v. Bellmon 935 F.3d 1106, 1110 (10th Cir. 1991)\¢ believe that this rule

means that if the court can reasonably read theiplgsitb state a valid claim on which the plaintiff
could prevall, it should do so despite the plaintiff's failure to cite proper legal authority, his
confusion of various legal theories, his pogntax and sentence construction, or his unfamiliarity
with pleading requirements.”). However, theu®t “will not supply additional factual allegations

to round out a plaintiff's complair construct a legal theory on plaintiff's behalf.” Smith v. United

States 561 F.3d 1090, 1096 (10th Cir. 2009) (quoting Whitney v. New Mexit8 F.3d 1170,

1173-74 (10th Cir. 1997)).

In addition to plaintiff's failure to properlgerve defendant, plaintiff's amended complaint
also fails to a claim upon which relief can be granted. The amended complaint is simply a list of
references to documents attached to his algietition and the Court isnable to discern what
types of claims plaintiff isttempting to allege. Sé&¥kt. # 16. Plaintiff complains of harassment
“for medical problems,” but the Court cannot reasyaonstrue plaintiff's allegations as a claim
under the Americans with Disabilities Act, 42 U.S.C. 8§ 121G&kgi{ADA). Plaintiff makes no
attempt to describe his medical condition andh&e not alleged any facts suggesting that he was
disabled as that term is defined in the AD@onstruing the amended compliant liberally, plaintiff

mentions the Family and Medical Leave Act, 29 U.S.C. § 268&@{FMLA) and he refers to



violations of his “medical rights.Dkt. # 16. Even under the litarstandard applicable to pse
pleadings, the Court does not find that plaintif lsgated a claim for viation of his rights under
the FMLA. The Court cannotrfd any other possible basis for relief based on the facts alleged in
plaintiff's amended complaint, and the amended damjcould also be dismissed due to plaintiff's
failure to state a claim.

IT ISTHEREFORE ORDERED that Defendant's Amended Motion to Dismiss (Dkt. #
18) isgranted. A separate judgment of dismissal is entered herewith.

DATED this 18th day of July, 2012.
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CLAIRE V. EAGAN (_J

UNITED STATES DISTRICT JUDGE




