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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

JESSEGARCIA, JR., )

Paintiff, ))
V. g CaseéNo. 12-CV-019-JED-PJC
RAY H. LAHOOD, MICHA EL P. HUERTA, ))

Defendants. ))

OPINION AND ORDER

Filings at Issue
The following filings are beforthe Court for determination.

Report and Recommendation on Motion &ammary Judgment: Defendants moved for

summary judgment (Doc. 9). A mber of filings relate to #t motion: plaintiffs Response
(Doc. 16); defendants’ Reply (Doc. 18); plaifii additional Response (Doc. 27); defendants’
additional Reply (Doc. 28); thReport and Recommendation (“R&R6f Judge Paul J. Cleary
regarding the Motion for Summary Judgment (D&fg); plaintiff's Objections to the R&R (Doc.
41); and defendants’ Responséte Objections (Doc. 43).

Motion to Amend Complaint: After the entry of the R&R and plaintiff's filing of

Objections thereto, plaintiff fled a Motion for Leave to File Amended Complaint and Add
Defendant (Doc. 44). Without aiing any ruling by the Court, and without leave of the Court,

plaintiff filed an Amended Complaint (Doc. 4Burporting to add as a fmdant Jacqueline A.

! Judge Cleary converted the defendants’ motishich was styled as a motion to dismiss
for failure to timely exhaust administrativemedies - to a motion for summary judgment
because plaintiff responded to the dismissaionowith numerous exhibits which would require
consideration of materials @idle of the pleadings.SéeDoc. 26). This prompted the Court to
afford the parties with the opportunity to slgipent their submissions for purposes of the
summary judgment record.ld(). Accordingly, a number of éhparties’ filings were docketed
and construed differently &dm their titles suggest.
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Berrien, Chair of the Equal Employment Opjpmity Commission. The day after filing the
Amended Complaint with attachments, plaintifed an additional 144 pages of exhibits (Doc.
46). Defendants filed a Respor(&®oc. 48) to the request to amd and moved to strike (Doc.
49) the Amended Complaint. Plaintifever responded to the motion to strike.

The Court has reviewed all of the relevditihgs, including the parties’ evidentiary
submissions and plaintiff's Objections to the R&Rd has considered the applicable law. After
careful consideration and de noweview, the Court agrees withudge Cleary that plaintiff's
claims should be dismissed and that summarymedd is appropriate. Further, the plaintiff's
proposed amendment is inexplicably late,itasvas filed only afterthe proceedings on the
summary judgment motion and the entry o R&R, and the proposed amendment would be
futile in that it would not cure the fundamentablplem of plaintiff’s failure to timely exhaust his
administrative remedies as required by law.

Il. The Report and Recommendation on the Summary Judgment Motion

A. Applicable Standard of Review

A district court may refer a dispositive ttex to a magistrate judge for report and
recommendation. 28 U.S.C. 8 636(b)(1)(B); FedCR. P. 72(b). A partwishing to object to
the magistrate’s report and recommendasball file objectionswithin 14 days. SeeFed. R.
Civ. P. 72(b). The district judge must then ‘&tetine de novo any part of the magistrate judge’s
disposition that has been properly objected to. [and] may accept, reject, or modify the
recommended disposition; receive further evidencagturn the matter to the magistrate judge
with instructions.” Fed. RCiv. P. 72(b)(3). “De novo revievwg required after a party makes

timely written objections to a magistrate's repdihe district court must consider the actual



testimony or other evidence in the record and metely review the magistrate's report and
recommendations.Northington v. Marin 102 F.3d 1564, 1570 (10th Cir. 1996).

B. GeneraBackground

Plaintiff was employed as an enginegri technician with the Federal Aviation
Administration (“FAA”). Plaintiff asserts thdte was employed from August 2007 until he was
terminated on November 4, 2008, for failing to propedport that he lefa field work site for
the day. (Doc. 16). He further contends thatttengted to call in as ill, but “due to a problem
apparently with his cell phonghe call/text was never compéel and the report was not
received.” [d. at 2). After his termination, plaifitiultimately filed two administrative Equal
Employment Opportunity (“EEO”) complaint®ne in 2009 the other in 2011, both of which
were dismissed.

Plaintiffs Complaint in this Court allegethat plaintiff “[flaced discrimination and
harassment at the work sites, was spit ondaynt lead[,] [p]revented from seeing doctor on
several occasions, injured on warkace and made to work ditg [sic] accident report filing,
lost wages.” (Doc. 1). The Complaint referem@ cause of action under the Americans with
Disabilities Act for “prevention of seeing doctfor refill of medication,” and plaintiff asserts
that he had overtime hours takiom his last paycheck and wasked to repay overtime in
2009, after he was terminated.ld.J. As the basis for his claims of “discrimination and
harassment,” plaintiff asserts that his sup@nvispit tobacco on plaintiff and spread rumors
tarnishing plaintiff's reputation. Id. at 2).

Defendants moved to dismiss for failuretiimely exhaust administrative remedies, and
plaintiff responded with numerous materials outsifithe pleadings. Armoted, this resulted in

Judge Cleary’s conversion of the dismissal proto a summary judgment motion and permitted



supplementation of the record and argumefioc. 26). Judge Cleary conducted two hearings
on the motion, thoroughly considered the evidenod, entered his R&R, recommending that the
defendants’ summary judgment iom be granted and that plé&ffis claims be dismissed for
failure to timely comply with gglicable administrative requiremgsn (Doc. 35). Plaintiff filed
Objections asserting that his failure to comply with the administrative requirements was the
result of being misinformed by EEO personnel about how to proceed on a complaint. (Doc. 41).

C. Administrative Requirements for FealeEmployees Alleging Discrimination

Pursuant to federal regulatis, federal employees like piéiff must pursue informal
resolution of any discrimination complaint befofieng a formal complaint. 29 C.F.R. §
1614.105et seq. The first step in that administragiyorocess requires a consultation with an
EEO counselor at the agency tleatployed the plaintiff (here, ¢hFAA) “within 45 days of the
date of the matter alleged to be discriminataryin the case of persorration, within 45 days
of the effective date of the actionld., § 1614.105(a)(1). The requirement applies whether the
employee’s claim is premised on alleged rao@pr, religion, sex, national origin, age, or
disability discrimination.Id.

Following unsatisfactory conclusion of thefdrmal consultation with a counselor, an
aggrieved federal employee may file an administrative complaint with the allegedly
discriminating agency within 15 days of recegptnotice that the cowling process has ended
without resolution. See id. 88 1614.105(d), 1614.106. There a& number of grounds upon
which a federal agency, such as the FAA, mayniis a complaint, including the following: the
complaint fails to state a claim of discriminatidhe complaint asserts a claim that has already
been decided; or the complaint fails to cdynmith the 45-day time limit contained in 8

1614.105.See id.§ 1614.107(a).



If an administrative complaint is dismissed by the federal agency, the complainant may
file an administrative appeéo the Office of Federal Operatis at the EEOC in Washington,
D.C.), which must be filed within 30 days ofceipt of the agency decision dismissing the
complaint. Id., 88 1614.402, 1614.403(a). In addition ¢o in the alternative to an
administrative appeal, a complainant may file al @etion in federal district court, and such
action must be filed within 90 days of receipttioé agency’s dismissal of the complaint (if the
complainant does not take an administrative apmeabithin 90 days of receipt of the Office of
Federal Operations’ final decision on an appédl. 8 1614.407(a), (c).

D. Plaintiffs EEO Complaints

Plaintiff filed two administrative EEO coplaints based upon alleged conduct between
April 2008 and February 2009:

1. The 2009 Complaint

Plaintiff initiated the EEO process on theyda his termination, by an online filing on
November 4, 2008. SeeDoc. 16 at 13). He was promptly contacted by an EEO counselor with
the FAA and, following a failure of plaintiff and éhcounselor to infornily resolve plaintiff's
issues regarding his federal employment, pliifited his formal administrative complaint in
January, 2009. (Doc. 16 at 9n that complaint, plaintiff keged that, in May 2008, his team
lead accidentally spit dip on plaintiff a numbertohes, and plaintiff asked the team lead to
“watch where he spits.” After plaintiff confrad the team lead, the lead allegedly complained
about plaintiff to othersand allegedly informed others thia¢ hoped plaintiff wwuld be fired.
Plaintiff also asserted that he had becdlinen October 23, 2008, and “due to cell phone issues
my request for sick leave was never received, and | was terminatield.at (0-11). Plaintiff

did not identify the reasofrace, color, religion, national ofig sex, age, etc.) upon which he



believed he was discriminatedeg id.at 9), and as far as motive for his termination, plaintiff
merely asserted that his firing for missigrk without reporting “seems like a cover-upd.(at
11). His complaint referenced “harassmerdigcrimination,” without any additional detalil
regarding the basis for such assertidd. &t 9-12).

On February 11, 2009, the Department oangportation’s Office of Civil Rights
dismissed the 2009 complaint for flfare] to state a @im of discrimination based on any of the
protected classes covered by tiedevant EEO statutes.” Id( at 22). The record evidence
establishes that plaintiff received the agency’s final decision to dismiss the 2009 complaint by
February 19, 2009, a fact which plaintiff does not dispufee(id.at 30). That decision very
clearly and specifically informed plaifftof his appeal options and deadlines:

If you are dissatisfied witlthis final agency desion, you have the following
appeal rights:

. Within 30 calendar days gbur receipt of this fial decision, you have the
right to appeal this decision to terector, Office of Federal Operations,
Equal Employment Opportunity Commission, P.O. Box 77960,
Washington, DC 20013. (EEOC ForbY3, Notice of Appeal/Petition,
enclosed for this purpose.)

. Within 90 calendar days of your receipt of this action, you may file a civil
suit in an appropriate.S. District Court.

(Doc. 16 at 23).

Because plaintiff received the final agency decision on February 19, 2009, he had to file
his appeal to the EEOC Office of Federal Gpiens on or before Monday, March 23, 2009. He
did not send a notice of appeal until May 9, 2009, 79 days after receipt of the final agency
decision and well beyond the 30-day deadlinewbich he was advised. As a result, on
September 21, 2009, the EEOC dismissed theeapas untimely pursuant to 29 C.F.R. §

1614.403(c). At that time, @intiff was advised that he could seek reconsideration or file a civil



action in federal district court. He did neth and the 2009 administrative complaint process
concluded without further action.
2. The 2011 Complaint

Plaintiff filed a second administrative complaint on January 11, 20$&eDoc. 16 at
50). The 2011 complaint was based partly on the same facts asserted in the 2009 complaint, but
added allegations that plaintiff was discrinteth based upon race, national origin, and mental
disability. According to plaintiff, the alleged discrimination was evidenced by being forced to
work in April and May 2008 despite having sufferadinjury, being spit on by his team lead in
May 2008, being terminated on November 4, 2008, the FAA refusing to pay plaintiff on his
last paycheck for overtime he had allegedly edrn Plaintiff also assed that, in or around
February 2009, the FAA notified him that he was expected to repay 30 hours of overtime pay.
(Id.). The 2011 complaint was dismissed becauasmtiff did not initiatecontact with an FAA
EEO counselor within 45 days thfe date of the alleged discriminatory actions. For the new acts
alleged in the 2011 complaint, plaintiff did nobntact an EEO counselor until September 3,
2010, well beyond 45 days after thetlallegedly discriminatoraction asserted in the 2011
complaint (in February 2009).Id¢). To the extent that the 2011 complaint included allegations
that were previously raised in the 2009 cormtlathose were dismissed because they had
already been dismissed by the prior agency determinatitch. at{ 51). See§ 1614.107(a)
(requiring that the agency dismiskims that have been decided by the agency or the Office of
Federal Operations). Following an administrati@ppeal from that dismissal, the Office of
Federal Operations affirmed digsal in October 2011. Plaintiffeén initiated tis civil action

on January 17, 2012, over three years afteehiployment at the FAA was terminated.



E. Plaintiff's Failure to TimelyExhaust Administrative Remedies

It is undisputed that all ahe allegedly discriminatory ooluct occurred between April
2008 and November, 2008, with a single additionabiect alleged to have occurred in February
2009% With respect to the conduct assertemuigh November 2008, pldiff was required to
visit with an EEO counselor at the FAA withéb days. 29 C.F.R. § 1614.105(a)(1). Plaintiff
did have contact with an EEEunselor at the FAA in Noweber and December, 2008 and he
did file his 2009 complaint but, amted, that complaint failed identify any claim to protected
status and thus failed to staeclaim for discrimination and waksmissed. That dismissal was
final, and plaintiff is preclud# from maintaining an action based upon the conduct alleged in
that 2009 complaint, because hd dbt timely file any action in thfederal districtourt on the
final agency decision on that complairee29 C.F.R. § 1614.407(a), (c]civil action must be
filed in district court within 90 daysf receipt of the final agency action).

With respect to the 2008 and February 2009 atish plaintiff first raised in the 2011
complaint, plaintiff was requid to initiate theEEO pre-filing counsetig process within 45
days, or no later than mid-MarcBQ09. He failed to contact &EO counselor with respect to
those new allegations of discrimination until Sspber 2010, almost 18 months after the 45 day
deadline. 29 C.F.R. 8§ 1614.105(a)(1). Compliance with the 45 day administrative requirement
is a prerequisite to filing a federal sutbee Mayberry v. Environmental Protection Ager3s6

Fed. App’x 907, 908 (10th Cir. Feb. 23, 2010). Couwithin this Circuit have determined that

2 While his administrative complaint assattthe 2009 demand for overtime repayment
occurred in February 2009, phiff indicated in the summaryudgment briefing that the
overtime issue arosen January 27, 2009SéeDoc. 27 at 2). At the same time, plaintiff asserts
that his EEO complaint filed on January 11, 2011 was “based on the ev/@038.” (Doc. 16

at 6). Whether the last alleged act of disaniation occurred in 2008 or in January or February,
2009, plaintiff's contact of the FAA EEO counselith respect to the new allegations first
raised in the 2011 complaint was ndtiated within the 45 day time-frame.
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failure to consult an EEO counselor in a tijn@hanner may subject a plaintiff's claims to
dismissal. See, e.g., Beene v. Delanép Fed. App’x. 486, 490 (10th Cir. Jun. 27, 2003)
(affirming summary judgment dismissal whdezleral employee failed to timely exhaust by
compliance with the 45-day requirement of § 1614.105(a)é&p;also Dimsdale v. Cin@006
WL 1997174 at *2 (W.D. Okla. Jul. 13, 2006)f'd, 217 Fed. App’x 743 (10th Cir. 2007)
(failure to consult an EEO counselor in a timelgnner subjects plaintiff’claims to dismissal).

Plaintiff’'s Objections do not alter the Ca'gropinion of the undisuted, clear evidence
reflecting that plaintiff failed to timely exhauatiministrative remedies and pursue his claims of
discrimination. Plaintiff cites his contacts wite EEO counselor in November and December
2008 as satisfying the pre-filing counselinggugement for the allegations in the 2011
complaint. SeeDoc. 41 at 1-2). Those contacts witle fRAA’s EEO counselor were part of the
process relating to th2009 complaintand it is undisputed thalaintiff did not timely pursue
any civil action based on that 2009 complaifithose allegations frorthe 2009 complaint are
accordingly time-barred.See29 C.F.R. § 1614.407(a)(1).

In his Objections, plaintiff admits thatshffiling of appeals and paperwork [were made]
in an untimely manner” (Doc. 41 at 5), but hbdeges that the untimeliness was caused by
inaccurate information provided by the EEfunselor at the FAA in 2008 and by EEOC
personnel in 2009. Plaintiff has made numerougradictory assertions regarding the alleged
inaccurate information he claims he waswded, and the evidence does not support his
arguments. For example, plaintiff argues thatEEO counselor in 2008ddnot aid him or give
him information “until after Plaintiff’'s [2009]Complaint had been dismissed” and that the
counselor “misinformed” plaiiff about the process. SeeDoc. 41 at 2). The record does not

support these claims. In fact, the exhibitattplaintiff provided in his summary judgment



briefing establish the opposite.S€e, e.g.poc. 27 at 12, 14-15). hbse exhibits include a
Memorandum of “Notice of Findhterview and Right to File a Discrimination Complaint” from
the EEO counselor, dated December 4, 2008, which plaintiff signed and acknowledged receiving
on December 22, 200&€fore he filed his formal 2009 complaint in January, 2009). In that
Memorandum, the EEO Counselor specifically mfed plaintiff that, because an informal
resolution could not be reached through the coumg@iiocess, plaintiff was then entitled to file

a “discrimination complaint based on race, color, religion, sex, national origin, physical or
mental handicap, age, reprisahd/or sexual oentation.” (d. at 15). The EEO counselor’s
Memorandum provided specific informationgeeding the requirenmés and deadline for
plaintiff to file a complaint and provided a copy of the form Complaint of DiscriminatiSee (

id.). Plaintiff subsequently completed the complaint form and submitted it, with a date of
January 4, 2009. (Doc. 16 at 9-%2).

In his Objections, plaintiff also assettgt, after the 2009 complaint was dismissed on
February 11, 2009, plaintiff went to the EE®Qilding in Oklahoma City and was provided
inaccurate information concerning the date byclwhe could appeal. (Doc. 41 at 2 [alleging
vaguely that he was informed he “had 90 dags, plaintiff “started working on” his appeal, and
asserting that he was not informed until sometime after April 2009 that “he only had 45 days to
file his appeal or amended complaintsge also idat 38). He also alleges, without specificity,
that a number of other EEDofficials provided hininaccurate information. Id. at 3). These
allegations are directly contradicted Ipjaintiff's own filings and exhibits. Plaintiff was

expressly informed, in writing, by the Fehlry 11, 2009 agency decision dismissing his 2009

3 The complaint is actually dated January2008. However, in light of the fact that
plaintiff was not terminated uhiNovember 2008, it is clear thtte year should have been 2009.
The parties stipulated that therrect date was January, 2008e¢Doc. 25; Doc. 35 at fn.3).
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complaint, that he had two optis to appeal: either file an apglewithin 30 days or file a
federal civil action within 90 days ofdreceipt of the February 11, 2009 lettdiDoc. 41 at 12-
13). He did neither on a timely basis.

Contrary to plaintiff's argments in his Objections, thendisputed evidence establishes
that plaintiff ignored the spedaifiinstructions regamg appeal options, as set forth in the
February 11, 2009 agency decisi@md instead went to the EEQoffice in Oklahoma City.
That choice does not excuse his failure to iaca timely manner with respect to the 2009
complaint, nor does it explain his failure to tisnenitiate the pre-filing EEO counseling process
at the FAA as to the additional allegations mad@e2011 complaint. Rintiff's argument that
he was improperly informed in April 2009 gn EEOC officer in Oklahoma City is also
contradicted by the statement he signed onlA&j 2009 at the Oklahoma City EEOC office,
which stated that “[Potential Charging Parig] a federal employee. [He] was counseled
regarding federal EEO complaint process. [iHeEr [sic] to appeal agency decision within
timeline.” (d. at 38, emphasis added). This documennplaeflects that hevas advised (as he
had been previously notified) that, as a fatlemployee, he had to abide by the process
applicable to federal employemmplaints of discrimination, tlaer than the more generally-
applicable EEOC processSde id).

Plaintiff also asserts that, “[a]fter [his] attempt to reopen his original complaint, [he]
contacted various Agencies and Departmeptking information on why his case had been
dismissed and ways in which to reopen his cdiseas then that [hetontacted a Ms. Jo-Marie
Bonwell, an EEO Counselor who explained tlmd complaint had been dismissed due to
Plaintiff not stating a claim for discriminatich. (Doc. 41 at 3, emphasis added). The record

reveals that the contact with the second EBOnselor (Ms. Bonwellpccurred in September

11



2010. GeeDoc. 16 at 6, 43-47). The assertion by pi#fitihat it was only “then” in September
2010 that he had been advised “that his complaaat been dismissed dte . . . not stating a
claim for discrimination” is again directly ntroverted by the agency’s February 11, 2009
decision 19 months before. That decisioplaxed that his 2009 complaint was dismissed
because he had “failed to staeclaim of discrimination basesh any of the mtected classes
covered by the relevant EEO sii#s.” (Doc. 16 at 22).

There is no dispute that plaintiff reeced the Februaryll, 2009 agency decision
dismissing his complaint in February, 2009. Indéwdalleges that he took action after receiving
notice of the dismissal of his complaint (atlibe action he took was not the proper action under
the applicable law and did not comply with thetmctions for appeal, of which he was advised
in that agency decision).SéeDoc. 41 at 2 [“After the . . . Goplaint was dismissed on Feb. 11,
2009, Plaintiff went to the EEOG®uilding in Oklahoma City to seek further guidance and
advice.”]). While plaintiff may have taken other actions (going to the Oklahoma City general
EEOC office and writing correspondence to Unifdtes Senator James M. Inhofe), plaintiff
failed to follow the applicable federal regulaticasd instructions contained in the February 11,
2009 agency decision, which required that anyeapphould be addressed — not to the Oklahoma
City EEOC office - but to the Office of Beral Operations in Washington, D.C.

In summary, plaintiff made only one timetpmplaint — the 2009 complaint — which was
filed promptly after his termination from employment with the FAA. That complaint was
dismissed for failure to state a claim of discrintioa, and plaintiff had 90 days, from the date of
plaintiff's receipt of the Februargl, 2009 dismissal of that comjpig to file a civil action in

federal district court. He didot. His attempt in Septemb2010 to restart the process all over

12



again by contacting an EEO counselor witke tRAA was too late, as the last alleged
discriminatory conduct was over a y@ad a half before, in early 2009.

The Court has reviewed all of plaintiffsguments, objections, and the entirety of the
record in this case and agrees with Ju@tgary’s R&R and the recomendation that summary
judgment be granted to the defendants and thelmsksmissed, as there is no genuine dispute
as to any material fact and fdadants are entitled to judgmeas a matter of law, due to
plaintiff's failure to timely comply with admistrative requirements. Fed. R. Civ. P. 56(a).

Ill.  Plaintiff's Motion to Amend

Plaintiff filed a motion to amend his Cotamt to add the Chair of the EEOC as a
defendant and to purportedly add additional details, elaborate on the original Complaint, and “to
respond to other issues raised by the Dedmts in their motion to dismiss.”"SéeDoc. 44).
Without waiting for a ruling on his motion to amend, plaintiff fled an Amended Complaint
(Doc. 43), and later filed exhibits thereto (Dd®&). Defendants then responded to the motion
and moved to strike the prematurelgd Amended Complaint. (Doc. 48, 49).

The filing of the Amended Complaint was pratore. Because the defendants filed an
Answer on July 6, 2012, Fed. R. Civ. P. 15(a)(1)n&pplicable, and plaintiff could file an
amended complaint “only with the opposing pastwiritten consent or écourt’s leave,” which
he did not have. Fed. R. Civ. P. 15(a)(2Accordingly, the Amended Complaint shall be
stricken.

Plaintiffs motion to amendshould also be denied. W Fed. R. Civ. P. 15(a)(2)
requires that a “court should freely give leave whustice so requires,” denial of leave to amend
is appropriate where there has been “undlaydeindue prejudice tthe opposing party, bad

faith or dilatory motive, failure to cure deiencies by amendments previously allowed, or
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futility of amendment.” SeeDuncan v. Manager, Dept. of fedy, City & County of DenveB97
F.3d 1300, 1315 (10th Cir. 2005) (quotiRgank v. U.S. West, Inc3 F.3d 1357, 1365 (10th
Cir.1993)). “It is well settled in this circuit & untimeliness alone is a sufficient reason to deny
leave to amend,” and prejudice to the opposing party need not also be Bnawkn.3 F.3d at
1365-66 (collecting cases).

The plaintiff's request to amend was filafter extraordinary rad undue delay. The
motion to amend was filed 14 months after theahcomplaint; seven months after defendants
filed their summary judgment mot; four months after Judge Clgdreld an initial hearing on
the summary judgment motion; and almost twonths after Judge Cleary conducted the final
hearing on the summary judgment motion and entédredR&R. Plaintiff's request to amend to
“respond to . . . issues raised..in [defendants’] motion to disigs” is too late. As the Court
stated at the outset, that dismissal motion egerted to a motion feummary judgment, and
plaintiff was permitted to supplement his briefing and the record as a result. He filed three briefs
regarding the issues raisedthe defendants’ motiors¢eDoc. 16, 27 and 41), and there is no
basis for allowing his “response” time to be exted without limit. That motion was the subject
of two hearings before Judge Clearyd was the subject of the R&R.

Plaintiff has offered no explatian whatsoever for his failure to timely seek amendment.
“Where a party seeking amendment knows or should have known of the facts upon which the
proposed amendment is based but fails to inctbde in the original complaint, the motion to
amend is subject to denial Franks, 3 F.3d at 1364 (quotingas Vegas Ice & Storage Co. v.
Far West Bank893 F.2d 1182, 1185 (10th Cir. 1990)).aiRtiff's employment with the FAA
was terminated in November of 2008, and his regonst four years later tadd facts or parties

is inexplicably late.
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Moreover, the proposed amendment is futile. “A court properly may deny a motion for
leave to amend as futile when the proposed antkod@plaint would be subject to dismissal for
any reason, including that tleenendment would not survive a motion for summary judgment.”
E. Spire Communications, Inge. New Mexico Pub. Reg. Comm302 F.3d 1204, 1211 (10th
Cir. 2004) (citation omitted). Plaintiff's proposed amendment in no way alters the determination
that plaintiff’'s claims should be dismissed fos lailure to timely comply with the applicable
federal regulations regarding exhaustion of hesnas. Plaintiff’'s proposed addition of the Chair
of the EEOC as a defendant also fails becauserétis no private righdf action against the
EEOC for claims that the EEOC and its officestsould be held respabte for failure to
investigate employment-relateclaims adequately.”See, e.g. Dowling v. United Stat@912
WL 1987266 (D. Colo. June 4, 2012).

IT IS THEREFORE ORDERED that defendginMotion to Strike Improperly Filed
Amended Complaint (Doc. 49) igranted. The Amended Comgla (Doc. 43) and the
additional exhibits thetto (Doc. 46) are herelsgricken.

IT IS FURTHER ORDERED that the Court &qpts, adopts, and affirms Judge Cleary’s
R&R (Doc. 35). The defendants’ Mot for Summary Judgment (Doc. 9)gsanted, and this
action is herebydismissed This action is terminated. A parate Judgmenwill be entered
forthwith.

IT IS SO ORDERED this 28th day of June, 2013.

15



