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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

ALESHIA CYRESE HENDERSON,
Plaintiff,
CaseNo. 12-CV-68-JED-FHM

V.

STANLEY GLANZ, etal.

e o e T

Defendants.

OPINION AND ORDER

This is a civil rights case brought by plaihAleshia Henderson against Tulsa County
Sheriff Stanley Glanz and two Detentiorffi€ers, Dalean Johnson and Michael Thorhas.
Henderson alleges that she was raped while she was an inmate at David L. Moss Criminal Justice
Center (the “Tulsa CouwtJail” or “Jail”) as a result of the defendants’ failure to observe
minimal security and supervisory measurebhe defendants seek summary judgment as to
Henderson’s solitary 42 U.S.C. § 1983 claim foolations of the Eighth and Fourteenth
Amendments to the United States Constitution.

BACKGROUND

Aleshia Henderson alleges that she waged on September 27, 2011, in the Tulsa
County Jail. Henderson, who was 20 at the time, had been booked into the Tulsa County Jail on
June 3, 2011. At the time of hatake into the Jail, Hendens was identified as a “special
needs” inmate; that being one who exhibits raemealth issues. In the early evening of

September 27, 2011, Henderson was taken to tiie deedical unit withchest pains. The

! Henderson also named Correctional Healthbéaaagement of Oklahoma, Inc., Susan Pinson,
and John Does | through X asfeledants. Susan Pinson was dssad via a notice of voluntary
dismissal (Doc. 11) and Correctional Healthcare Management of Oklahoma, Inc. was dismissed
with prejudice by jointstipulation (Doc. 85). On Ma¥, 2014, the Court entered an Order
granting the defendants’ motion to dissiJohn Does | through X (Doc. 118).
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medical unit consists of a main hallway with ases’ station. There, nggs are stationed at one
end of a large desk and Detent Officers occupy the other emd the desk. When Henderson
was brought into the medical unit, DetentiOfficers Johnson and Thomas (“DO Johnson” and
“DO Thomas”) were keeping watch over thedioal unit during their 12-hour shift from 7:00
a.m. to 7:00 p.m. that evening. Upon Hendersanwal in the medicalnit at approximately
5:30 p.m., she was placed in the “tub room.” Tiieroom is located directly across from the
side of the nurses’ station at which the Deten@dficers sit. The tub room is often used as a
holding cell to segregate inmate3.he door to the tub room &a single, small window that
generally remains covered. DO Thomas testified that it was the Jail's practice to lock the tub
room door when it is used as a holding cell.

When Henderson was brought into the medicat, inmate Steven Williams was in the
medical unit receiving a breatly treatment. Another inmate,s§ee Earl Johmms, was also in
the medical unit, seated in a chair next to gshewer room, which is adjacent to the tub room.
Inmate Johnson was incarcerated in Tulsa Courityadaa result of a charge of assault and
battery on a police officer and had been tdexd by the Tulsa Gunty Sheriff's Office
(“TCSO”) as an “extreme escape risk” and worthy of “extreme caution” when being moved.
(Doc. 93-9, at 9). In spite of these warnilagpels, Inmate Johnson was, at the time of the
incident in question, a trustee who was permitteteave his pod without an escort officer or
restraints. Nurse Susan Pinsweas in the medical unit at théitne and witnessed Henderson

being placed in the tub room. Inmate Williaaiso testified that he observed Henderson, who



was in handcuffs and leg restraftas she was brought into the medical unit and placed in the
tub room®

Shortly before 7:00 p.m., a medical emergewag declared in Pod J7. This prompted
the need for a gurney to be requested fromiwithe medical unit. Rather than having an
inmate deliver the gurney, which was an avadabption, DO Thomas elected to deliver the
gurney himself. Nurse Charity Chumley alssponded to the medical emergency and soon
returned to the medical unit with the injurednisite from J7 on the medical unit’'s gurney. DO
Thomas had not yet retwed to the medical unit. Accordirtg the TCSO investigative report,
DO Johnson left the medical unit desk and accompanied Chumley and Pinson to a treatment
room, which was around the corner and down theffath the nurse’s station, to assist with the
injured inmate. No inmates in the medicalit were secured or ¢@ed down prior to the
departures of DO Thomas or DO Johnson fromntiagn area of the mechl unit where the tub
room is located. According to DO Johnsone shas aware at the time she went into the
treatment room that Inmate Johnson was seaadthe tub room and that he was not secured or

otherwise restrained. DO Johnson further ackedgéd that Inmate Johnson was in a position

2 Inmate Williams was the only withess who was certain that Henderson was fully shackled.
DOs Johnson and Thomas were certain that eieioth was handcuffed, but were uncertain as to
whether she was also in leg restraints. As sliochate Williams’ testimony on this point stands
undisputed.

* Inmate Williams testified that he saw DO Jobmplace Henderson in the tub room and that he
observed that she did not lock the door te thb room, which Inmate Williams found “really
quite unusual.” (Doc. 82-7, at 21). This dan$ with the testimony of DO Johnson and Nurse
Pinson, both of whom state that an esoffiter—not DO Johnson—broughktenderson into the
medical unit and initially placed her in the tub rooieither party attempts to fully address this
discrepancy and both appear to accept DO dwhimsand Nurse Pinson’s version as to who
initially placed Henderson in the tub room.aintiff appears to construe Inmate Williams’
statement as attesting to the fact that @AOn3on placed Henderson in the tub room after she
briefly left to use the restroom. In any evehis undisputed that, asome point, DO Johnson
unlocked the door to the tub room and never relodgkedor to her departure from the main area
of the medical unit.



such that he could have observed her unloekttly room door. DO Bmson testified that she
and other officers are trainedltck down unsecured mates who are going to be unsupervised,
but they are not required to do so with respetitustees. The evidence reflects that DO Johnson
was not aware at the time of timeident that Inmate Johnson watrastee. With respect to the
operative chain of events, DIdhnson testified as follows:

Q [] Did you lock down Jessie Johnson brefgou left the desk to go to the
treatment room?

[A] No.

Q [] Did you do anything to restrain @ecure Inmate Johnson before you
went to the treatment room?

A No.

Q And just generally leaving aside thethe trustee issu@re you trained to
lock down unsecured inmates who algo going to be unsupervised?

[A] Yes.

Q [[ Okay. So you left Jessie hlwson and you now know one other
unsecured male inmate unsupervised enrtfain hall of the medical unit, correct?

[A] Negative. There was a nurse at the -- at the desk.

* * *
Q There were no other DO’s in the mediaalit at the timghat you went to

the treatment room, correct?

A Correct.

Q And at the time that you went to the -- the treatment room, Ms. Henderson

was alone and restrained iretnlocked tub room, correct?
A Correct.

Q Is that consistent with Taa County Sherriff's Office policy?



[A] No.

Q [] Would you agree with me that the -ethcenario that I've just described
created a substantial risik Ms. Henderson'’s safety?

[A] No.
Q Why don’t you agree...that sinas at substantial risk?
A Because there was a nurse at the desk.

Q Okay. So you think it...it fell on Nurse Pinson to provide the security
supervision at th point you left?

[A] No.

Q [] Okay. | guess I'm not understandiwhat you're sang then...how is
it that you believe that Ms. Hendersaas not placed at substantial risk?

[A] 1don’t know how to answer that.
(Doc. 93-3, at 51-54).

One of the primary focuses of the subsequepe investigation was how the tub room
came to be unlocked while Henderson was shddkide. According to DO Johnson, just prior
to the medical emergency being called, she inéatimne of the nurses that Henderson was in the
tub room. The nurse responded by saying “[o]rhydaat’s right.” (Docs93-1, at 6; 93-3, at
46). DO Johnson took this to mean thattinese was ready to see Henderson, so DO Johnson
unlocked the tub room door to remove Hendersomhereafter, the medical emergency was
called. It is unclear from the record exactly how much time passed between the medical

emergency occurring and the unlocking of thb room door, but DO Johnson described the

* Portions of the quoted testimony contain theadation “[A]” at the beginning of the witness’
response to indicate that an objectignopposing counsel has been omitted.

> While DO Johnson stated that she was unlockivegdoor so that Henderson could see the
nurse, DO Johnson also testified timarses had keys to the tulsom. It is unclear from the
record why DO Johnson would unlock thebtroom door when the nurse could access
Henderson in the tub room without atance from a Detention Officer.

5



unlocking of the door as “just before” the emergen@s called. (Doc. 93-1, at 6). It is also
unclear whether Henderson was taken out of thedoinm at that time or simply remained inside
with the door unlocked.

Inmate Williams was sitting outside onetbg suicide rooms at the time Henderson was
placed in the tub room. Inmate Johnson wasseatross from Inmate Williams. According to
Inmate Williams and the TCSO investigation report, after the medical emergency was called and
DO Johnson went into the treatment room, dniyates Johnson and Williams remained in the
main hall of the medical unit. Inmate Johnsold tmmate Williams that he intended to make
sexual contact with Henderson, and shortly tHezedénmate Williams observed Inmate Johnson
enter the unlocked tub rooand exit after approximatelen minutes. DO Johnson and DO
Thomas both returned to the main hall of tiedical unit at the time Inmate Johnson was exiting
the tub room and each witnessed the tub room door closing. DO Johnson immediately
confronted Inmate Johnson about whether he had been in the tub room and he denied having
been. According to the TCSO investigative me@uthored by Corporal T.N. Helm and dated
October 24, 2011 (the “investigative report”), DBGhnson then entered the tub room where the
following exchange with Henderson occurred:

[DO Johnson] asked Henderson if the maienate had been in the room.

Henderson put her head down, shook her laeaddidn’t talk. Johnson then told

Henderson she needed to talk ang s#&at had happened. Johnson asked

Henderson, “Did he touch y8u With this, Henderson shook her head yes.

Johnson asked “Did he touch your bre@s@snd Henderson shook her head no.

Johnson asked “did he touch youotch?” and Henderson said “Yes.”

(Doc. 93-1, at 6). DO Johnson then exited tiieroom and informed DO Thomas of what she

had been told by Henderson. Sergeant Jamele Migs then told of the incident and an

investigation was initiated.



Henderson was transported dohospital for an examination. It was determined that
Henderson had bruising, swellingydasome mid-line teargnof her vagina that was consistent
with forced intercourse. Inmate Jobnsvas subsequently charged with rpe.

As noted, following this incident, TCSO conded a full investigation into Henderson'’s
rape. TCSO'’s investigative report ultimately reached the following conclusions:

After conducting interviews and reviewimgports, | found policy was violated.
The Medical Unit is essentially a segregation unit, requiring two officers at all
times. D.O. Thomas left his post tospend to a medical emergency when the
inmate worker could have accomplished the same task. Additionally, D.O.
Johnson and D.O. Thomas failed to mamthe log book in the Medical Unit, as
required by policy. While this is a shared responsibility, Johnson knew
Henderson was on the unit at some tianeund 17:30 hours and the log never
reflected her arrival.

Regarding the alleged sexual assault, two major causal factors were identified.
First, the tub room was unseed at the time of the indent. It appears this was

due to D.O. Johnson failing to relocketdoor when the medical emergency was
called. The second was D.O. Thomas failing to remain at his assigned post.
Thomas left the unit to respond to adiwal emergency, theby diminishing the
ability of the officers tgroperly supervise the unitwhen D.O. Johnson entered

the examination room, as required by pglithe main hall of the medical unit was

left unsupervised and inmates were unsecured.

(Doc. 93-1, at 8).
It is undisputed that it is against TCSQipp for the medical unit to be single-staffed,
and single staffing of the unitises security concerns. Wever, both Detention Officers

testified that it is common foone of the two medical univfficers to be called upon to

¢ Defendants point out that the rape chargairegj Inmate Johnson was later dismissed when
Henderson briefly recanted andatstd that the emeinter had been consensual. However,
defendants’expert, Dr. Jeff Schwarthelieves that, based upon thdadence in the case file,
Henderson was forcibly raped. In addition, Henderson has since explained that she recanted
because she was concerned for her mother’s saRgmtiff also points out that her recantation
occurred in the course of amerview by TCSO deputiesiithout her counsel preseratiter this

litigation had been filed.



temporarily leave the unit for escort or othetielst DO Thomas testified that he received no
training as to whether, or whahwas proper to leave the medicailit to perform other duties.

DO Johnson and DO Thomas both underwEs®d hours of training at TCSO’s Jail
Academy prior to their placement in the Tulsa County Jail. This training included information
about the prevention of sexuakaslts. TCSO maintains a zdoderance policy against inmate
rape and sex-relatedfenses, which provides:

The Tulsa County Sheriff's Office has a @ad¢olerance standarfdr the incidence

of inmate rape and sex-related offenaed attempts thereof and will make every

effort to prevent these incidents. Thee8ff's Office will strictly enforce all

federal and state laws regarding inenaexual misconduct, threats of sexual

assault or intimidation by providing cleatefinitions of prohibited conduct,

establishing uniform methods of theompt reporting and investigation of
allegations of sex-related offenses tireats, identification of predators,
protection of victims and prescribing séinos for substantiated sexual offenses

as well as false allegations.

(Doc. 82-17, at 1). Sheriff Glanz maties policy well known among jail staff.

The Tulsa County Jail voluntarily particieatin the “National Imate Survey 2008-09”
conducted by the Bureau of Justice Statisticelwlbompiled statistics garding the prevalence
of sexual victimization in prisonand jails throughout the Unitegtates. The Tulsa County Jalil
was identified as a low incidence facilibased upon the 2008 and 2009 information provided.
Shortly thereafter, in April 2012, the DepartmeiftJustice (“DOJ”) published a report based
upon the National Inmate Survey. In connectigth this report, DOJ requested information
from TCSO. In providing that information, TCStdted that the National Inmate Survey had
requested only information for 2008 and 920Mut that TCSO was voluntarily providing
information from 2010 “to ensure that complete, accurate, and updated information [wa]s

presented.” (Doc. 93-15). €iTCSO information, which idated March 29, 2011, reported zero

instances of investigations regarding staff-on-inmate sexual abuse and three inmate-on-inmate



sexual abuse investigations for 2010. Heralerpoints out that this reporting omits, at a
minimum, the investigations regarding ghel staff-on-inmate sexual misconduct alleged by
LaDona Poore and Lindsey Shaver—both ofalvhoccurred in 2010. Defendants offer little
explanation for this omission, othdran to say that they were n@quired to provide statistics
for 2010!

Poore and Shaver were juvenile femalmates housed in the wcheal unit in 2010. An
investigation revealed that Ms. Poore was Yikeéxually assaulted by Detention Officer Seth
Bowers while in the Tulsa Coundail. Ms. Shaver was likewisdlegedly subjeed to sexually
inappropriate behavior at the hands ofwReos, who resigned dumg the course of an
investigation into his actions. Both Poore an@v&h have filed lawsuits against Sheriff Glanz,
each of which are now pending before this Court.

Aside from the Shaver and Poore investayes, former TCSO employee Officer Cherry
Anjorin, stated as follows with respect to the medical unit:

[T]here were a lot of reported casestlod nurses having sex in the back medical

rooms because there is nothing baosréh | mean, you can go back there and

sleep if you want to becauigere is no one to -- andeth are open to staff and to
trustees that are in medicat inmates that come down to medical because the
medical you had called down 80, 90 -- 6@ inmates for physicals. That's
excluding the people thateahoused in medical. And so you have inmates just
moving around in medical, and it was stlg only one person in there so you
couldn't watch all the places. So there were inmates coming out of the rooms, the
back rooms with nurses, and, of course,'shahy | say a lot of nurses were fired.

(Doc. 93-27, at 33). Other insgations of sexuahisconduct in the medical unit included an

alleged sexual assault of DolBnejean by a nurse in the mediaalt, inapproprite conduct by a

" Defendants’ reply briektates that Chief Robinette “ithaertently referenced three years
(2008-2010) instead of the two years that werguested.” (Doc. 100, at 5). The relevant
deposition testimony cited on this topic does support this statemeand, as noted above, the
document containing the statistics directates that the 2010 tdawas being provided
voluntarily to ensure completeness and accuraSgeldoc. 93-15).
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therapist with female inmates, and a nurse having a sexual relationship with Inmate Chester
Washington. Former nursBobin Mason, who worked at thieulsa County Jail from March

2009 to October 2013 stated that theras “a persistentde of security witim the medical unit”
because the inmates and staffrev@ware of the lack of videsurveillance. (Doc. 93-30).
Anjorin, however, pointed out that when arappropriate relationship between staff and an
inmate was discovered, the fftmember was immedialy fired, and deteran officers were
reminded of that fact at theext staff meeting. All of the instance of sexual misconduct
referenced by Anjorin and Mas (including the Poore and Skavmatters) involve staff-on-
inmate sexual misconduct. Henderson doesidttify any instance®f inmate-on-inmate
sexual assault in the medi unit which occurred prior to hencounter with Inmate Johnson.

On February 16, 2012, Henderson filed her complaint (Doc. 2). On November 27, 2012,
this Court entered an Opinion and Order (Doc. @&)ying the defendants’ motions to dismiss.
The defendants now seek summary judgment &tetalerson’s individual and official capacity
§ 1983 claims.

SUMMARY JUDGMENT STANDARDS

Summary judgment is appropridi€ the movant shows that there is no genuine dispute
as to any material fact and thewvant is entitled to judgment asratter of law.” Fed. R. Civ. P.
56(a); see also Celotex Corp. v. Catret77 U.S. 317, 322-23 (1986xnderson v. Liberty
Lobby, Inc, 477 U.S. 242, 250 (1986). In considggria summary judgmembotion, the courts
determine “whether the evidence presents a sufficient disagreement to require submission to a
jury or whether it is so one-sided that gueety must prevail as a matter of lawXnhderson477
U.S. at 251-52. The evidence of the non-movanto be taken as true, and all justifiable

inferences are to be drawn in non-movant’s faudr.at 255;see Ribeau v. Kat681 F.3d 1190,
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1194 (10th Cir. 2012). “Credibility determinati®, the weighing of evehce, and the drawing
of legitimate inferences frorthe facts are jury functions, nttose of a judge . . . ruling on a
motion for summary judgment. . . Anderson 477 U.S. at 255. “[A]t the summary judgment
stage the judge's function is not himself toghethe evidence and determine the truth of the
matter but to determine whether there is a genuine issue for fdakt 249.

“When the moving party has carried its éemn under Rule 56[a], its opponent must do
more than simply show that there is some metaphysical doubt as to the material facts.”
Matsushita Elec. IndusCo. v. Zenith Radio Corp475 U.S. 574, 586-87 (1986) (citations
omitted). When the record, taken as a whole, ‘@owdt lead a rational trier of fact to find for
the non-moving party, there is no genuine issue for tribd.”(quotations omitted). “The mere
existence of a scintilla of evidence in supportha plaintiff's position will be insufficient; there
must be evidence on which the [trier of fambuld reasonably find for the plaintiff.Anderson
477 U.S. at 252. In its review, the Court constiihesrecord in the lightnost favorable to the
party opposing summary judgmenGarratt v. Walkey 164 F.3d 1249, 1251 (10th Cir. 1998).
The Supreme Court has recently emphasized tipertance of drawing inferences in favor of
the nonmovant in cases raising lified immunity and cautioned #t “courts must take care not
to define a case's ‘context’ @ manner that imports genuinelysputed factual propositions.”
Tolan v. Cotton134 S. Ct. 1861, 1866 (2014).

DISCUSSION
l. Qualified Immunity as to DO Johnson and DO Thomas

Defendants argue that D@hhson and DO Thomas are entitled to summary judgment

because Henderson has failed to demonstiiaé their conduct amounted to an Eighth

Amendment violation. More pcisely, defendants argue thatriderson has not met her burden
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of demonstrating that DO Johnson and DO Thomas were deliberately indifferent to a substantial
risk of harm to Henderson. For reasons stételdw, the Court finds that a triable issue of
material fact exists with respect to whethestsa constitutional viaition indeed occurred.

To prevail on her § 1983 claim, Hendersonstrultimately prove two essential elements:
that a right secured by the Constitution or laafghe United States wasolated and that the
alleged violation was committed by a person acting under color of stateéSlea/\West v. Atkins
487 U.S. 42, 48 (1988NcCarty v. Gilchrist 646 F.3d 1281, 1285 (10th Cir. 2011). As to the
first element, Henderson asserts a claim unaeEtghth Amendment, which “imposes a duty on
prison officials to provide humane conditionscoihfinement, includig adequate food, clothing,
shelter, sanitation, medical care, and reasonable safety from serious bodily Hafoya v.
Salazar 516 F.3d 912, 916 (10th Cir. 2008)A violation of the duty imposed by the Eighth
Amendment gives rise to avdirights claim under § 1983See id In Farmer v. Brennanthe
Supreme Court explained the pmsofficial’s duty to protecas it relates to sexual assault:

[P]rison officials have a duty..to protect prisoners fromiolence at the hands of

other prisoners.... Having incarceratedgo@s [with] demonstrated proclivit[ies]

for antisocial criminal, and often violenconduct, having stripped them of

virtually every means of self-protectiondgforeclosed their access to outside aid,

the government and its officalare not free to let thstate of nature take its

course. Prison conditions may be resitvee and even harshut gratuitously

allowing the beating or rape of onmisoner by another serves no legitimate

penological objective any more than sguares with evelng standards of

decency. Being violently assaulted in prigsrsimply not part of the penalty that
criminal offenders pay for their offenses against society.
511 U.S. 825, 833-34 (1994) (internal quatatmarks and citations omitted).

Even so, it is not “every injury suffered lmne prisoner at the hands of another that

translates into constitional liability for prison officials rgsonsible for the victim's safety.fd.

8 Because Henderson was convicted one day pritiret@ate of the alleged assault, her claims
are analyzed under the Eighth Amendme®ee Berry v. City of Muskoge®00 F.2d 1489, 1493
(10th Cir. 1990).
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at 834. Two conditions must lpgesent to impose liability. Firsthe alleged injury must be
sufficiently serious. Sexual assault of the tyqudfered by Henderson satisfies this objective
component. Tafoyg 516 F.3d at 916. “Second, because the Eighth Amendment prohibits only
cruel and unusual punishment, thespn official must have a suffently culpable state of mind

to violate the congutional standard.” Id. The requisite culpability level is deliberate
indifference. Id.

“Deliberate indifference” is more than rfiggnce or even gross negligence; it requires
knowing and disregarding an excessivakrio inmate health or safetyd.; Estelle v. Gamble
429 U.S. 97, 104-05 (1976). Stated differentlyisia subjective standard, “requiring that the
official actually be ‘aware of facts from whidhe inference could be drawn that a substantial
risk of serious harm exists, and hmist also draw the inference."Tafoyg 516 F.3d at 916
(quotingFarmer, 511 U.S. at 837). “An official's failur® alleviate a significant risk of which
he was unaware, no matter how obvious the askow gross his negligence in failing to
perceive it, is not an infliction of punishmeantd therefore not a constitutional violationld.
However, that official's knowledge of the riske&d not be knowledge ofsaibstantial risk to a
particular inmate, or knowledge dahe particular manner in which injury might occurld.
(italics in original);see also Farmer511 U.S. at 843 (prison official liable even though he “did
not know that the complainant was especiallyljike be assaulted by the specific prisoner who
eventually committed the assault.”). “It doest matter whether the risk comes from a single
source or multiple sources, any more than it matters whether a prisoner faces an excessive risk...
for reasons personal to him or because allopgss in his situation face such a riskl'afoya

516 F.3d at 916 (quotingarmer, 511 U.S. at 843).
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“Because it is difficult, if not impossible, farove another person's actual state of mind,
whether an official had knowledge may inéerred from circumstantial evidenceDeSpain v.
Uphoff, 264 F.3d 965, 975 (10th Cir. 200Tgfoyg 516 F.3d at 916 (“a jury is permitted to infer
that a prison official had actual knowledge of the constitutionally infirm condition based solely
on circumstantial evidence, such as the obvisioé the condition.”). The Tenth Circuit has
noted that “in some cases” the trier of fact ncayclude that an offial knew of a substantial
risk “from the veryfact that the risk was obviousDeSpain 264 F.3d at 975 (quotingarmer,

511 U.S. at 842).

Defendants argue that deliberate indiffer@ cannot be shownitv respect to DO
Johnson and DO Thomas because they both believed the tub room door was locked when they
responded to the medical emergency. Hendedssagrees, contendinthat the undisputed
evidence demonstrates that DO Johnson andTh@mas were aware cfeveral factors that
created a substantial rigtkat she would be raped.

As an initial matter, the defendants urge arrlgvwearrow view of the risk at issue. The
defendants argue that, in the absence of specific knowledge on the part of the Detention Officers
that the tub room door was unlockehere can be no showing ofliderate indifference. While
the tub room door being wtked is certainly one dhe “but for” causesf the sexual assault,
Tenth Circuit precedent counselsfavor of a broader view of vet can constitute knowledge of
a substantial risk. For example, Tafoya the court emphasized that an official need not have
knowledge of the risk to a specific inmate,kmowledge of the exact maer in which injury
might occur in order for the offial to be deliberately indiffere. 516 F.3d at 916. Moreover,
the risk can come from “multiple sourcedd. TheTafoyacourt examineanultiple failings of

Sheriff Salazar, finding that the merous deficiencies would permit a jury to infer that he was
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aware of the likelihood thatn assault would takegae and failed to actid. at 921-22see also
Farmer, 511 U.S. at 843 (finding liability even thougletprison official “did not know that the
complainant was especially likely to be agtad by the specific prisoner who eventually
committed the assault”).

It is undisputed that the medical unit, iai is frequented by both male and female
inmates, presents a unique challenge to Deter®fficers because of the necessity of keeping
those male and female inmates separated atradsti In order to keep females separated from
males in the medical unit, they are often putha tub room, as was Henderson. Accordingly,
the tub room door must be lockéa ensure that sepsiion—a fact both Dention Officers are
keenly aware of. Both DO Johnson and DO Thomas were aware that Henderson was in the tub
room at the time in question and that she wadrained. DO Johnson was specifically aware
that Inmate Johnson was seated near the tub emmhunrestrained. She also knew that Inmate
Johnson was in a position such that he coule ledbserved her unlock the tub room door. DO
Johnson acknowledges unlocking the tub room doorstaiés that she thought it was locked
when she left the main area of the medical uBie did not, however, do anything to lock down
or otherwise restrain Inmatelinson despite the fact that TC$a@licy mandated that unsecured
inmates be secured in such situations andabethat she was fully aware that Inmate Johnson
would be without the supervisiarf a Detention Officer. Nor diBPO Thomas attempt to restrain
Inmate Johnson prior to DO Thomas’ departure ftbenmedical unit, dedp the fact that his
departure inhibited the abilitpf DO Johnson to properly supése the medical unit, which
requires the presence of two Detention Officer Neither Detention Officer checked on
Henderson prior to their discrete departures, aterany effort to ensure that the tub room door

was locked. When faced with these fa@§ Johnson could not explain why she believed no
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substantial risk was posed to Henderson, other tinaay that a nurse remained at the medical
desk—a fact directly controvertdsy other parts of the recofd.Construing thes facts in the
light most favorable to Henderson, a reasonabledfiéact could infer that that DO Johnson and
DO Thomas had knowledge of a substantigk of harm to Henderson based upon the
obviousness of the risk and that they failed to &tkes to alleviate that risk. As such, the Court
finds that genuine issues of teaal fact exist as to whisér DO Johnson and DO Thomas were
deliberately indifferent. They artherefore not entitled to qualified immunity on the basis that
no constitutional violationa@urred as a matter of lai}.
Il. Section 1983 Claim against Defendar@lanz in His Individual Capacity

Section 1983 “allows a plaintiff to impesliability upon a defedant-supervisor who

creates, promulgates, implements, or irmeoother way possesses responsibility for the

continued operation of a policy the enforeem (by the defendant-supervisor or her

® The TCSO Incident Report (Doc. 93-5) swtthat Nurse Pinson recalled during the
investigation that she went to a treatment roomsgist Nurse Chumley with the inmate that was
brought into the medical unit in connectionttwthe medical emergency. Inmate Williams
corroborated this, as he tesd that once DO Johnson wentth@ treatment room, only he and
Inmate Johnson remained in the main area of the medical Geie€D¢c. 93-4, at 10).

10 Sheriff Glanz seeks summary judgment agh® individual and official capacity claims
against him on the basis that DO Johnsowl &0 Thomas did not violate Henderson’s
constitutional rights. Having foundaha genuine dispute of fact esisvith respect to that issue,
Sheriff Glanz is not entitled to summary judgreon that basis. The defendants do not
challenge the “clearly estaltisd” prong of the qualified immityg standard, other than in a
single sentence stating that “Plaintiff failed to shiwat the Sheriff violated a clearly established
right.” (Doc. 82, at 21). Nevertheless, the Cdumds that it is clearly established that inmates
have a right to be free from assaults resultimgnfra jail official’s failure to ensure sufficient
staffing and/or supervision of inmatesSee, e.g., Tafoyeb16 F.3d at 919-20 (finding jury
guestion as to deliberate indifference based upiurdato install more surveillance cameras);
Lopez v. LeMasterl72 F.3d 756, 763-64 (10th Cir. 1999) (‘tevdal issues offact remain
concerning whether the countycha policy of providing insuffi@nt monitoring and supervision
of inmates and insufficient staffing, held itiv deliberate indifference, resulting in
unconstitutionally inadequate candns of confinement, which policy was the moving force, as
a matter of law, behind ¢hattack on appellant”).
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subordinates) of which ‘subjects, causes to be subjected’ thadaintiff ‘to the deprivation of
any rights . . . secured by the Constitution. . Dddds v. Richardsqr614 F.3d 1185, 1199 (10th
Cir. 2010) (quoting 42 U.S.C. § 89). A plaintiff may thereforestablish 8 1983 liability of a
defendant-supervisor by demonstrating thHdéfl) the defendant @mulgated, created,
implemented or possessed respaiigitfor the continued operain of a policy that (2) caused
the complained of constitutional harm, and (3edowith the state of md required to establish
the alleged constitwgnal deprivation.”ld. As with the Detention Officers, the requisite degree
of culpability applicable to ShéfiGlanz is deliberate indifferencélafoyg 516 F.3d at 916.

Sheriff Glanz argues that the record evidedemonstrates that heas not deliberately
indifferent with respect to any conditions whiabutd have created a risk of harm to Henderson.
Sheriff Glanz further contends that TCSO'’s pobkgitor which he is regmsible, are designed to
prevent sexual assault and thusndestrate his lack of indifferee towards this type of harm.
Sheriff Glanz also points out that TCSO has beeongnized as a facilitwith a low incidence of
sexual assault. Hendersospends with three allegatk factopolicies or customs that were the
moving force behind the alleged violai of her constitutional rights.

First, Henderson alleges that there existed in the medical unit a pattern of sexual
misconduct by staff and security lapses which anmexitd a “cultureof indiffererce.” (Doc. 93,
at 29). In support of this alleged policystom, Henderson makes reference to a number of
instances of misconduct by medieald jail staff, including the Poore and Shaver matters. The
instances of alleged sexualsconduct identified by Henderson as occurring in the medical unit
prior to her rape were materially different frone tiype of conduct at issuethis case. Many of
them were consensual or involved a Detention Officer exploiting his position of trust. As the

Court has noted, the alleged harm suffered byddeson was caused and/or contributed to by the
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specific actions of DO Johnson and DO Thomadgaving an unsecured male inmate outside of
the unlocked tub room door thi no supervision after both dhe Detention Officers had
departed the main area of the medical unit fogaicant period of time.Hence, even if Sheriff
Glanz were aware of, and indifferent to, thisddifined and generalized pattern of alleged sexual
misconduct by staff in the medical unit—a quastthe Court does not decide—any policy or
custom of disregarding such conduct did nause[] the complained of constitutional harm”
based upon the facts a&sue in this caseDodds 614 F.3d at 1199. DO Johnson’s and DO
Thomas’ actions cannot be said to have stemimed a culture of indiffeence with respect to
sexual misconduct by staff in the medical unit gathe As such, Henderson'’s first contention
as to Sheriff Glanz is without merit.

Second, Henderson points to a failure on the phSheriff Glanz to enforce policies
necessary to the safety of inmates as one of the causes of the alleged assault. Specifically,
Henderson alleges that, despitpdicy that the medical unit baéouble-staffed at all times, “it
was common for detention staff tee called out of the medicainit, leaving one officer to
supervise the entire unit.” (D083, at 31). Henderson furthargues that there was no plan in
place to provide backup supervision whiestances of single staffing arose.

TCSO has an official policy of having two Detention Officers guard the medical unit
because of the difficult corrections challengbe medical unit presents. Chief Robinette
testified that it would “perhapste considered “unsafe” to haweesingle officer guarding the
medical unit. (Doc. 93-7, at 111). Notwithstling, both DO Johnson and DO Thomas testified
that it was common for one diie two officers staffing the medical unit (assuming there were

two to begin with) to be called out of the unitgerform tasks such as escorting an inmate. DO
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Thomas testified as follows wittespect to the protocol foedving his post while staffing the
medical unit:

Q [] What was your training with respt to — under what circumstances
were you permitted to leave your post in medical?

[A] Therewere—there was no training on that

Q [] Was there any protocol on when you're permitted to leave your post in
medical?

[A] Other than — you know, that's whatas what had commonly done [sic].
Other than that, no.

Q So no one ever said — no one atj#leever told you that you should stay
in medical as opposed to leaving your post?

A No.
(Doc. 93-6, at 30, objections omitted and emphadied). In addition, there were times when
the medical unit would be singstaffed for the entire day. Fexample, in February 2010, the
medical unit had only a single officer guarding it 22 days out of the amth. While TCSO and
Sheriff Glanz had an official policy of keepitige medical unit double staffed, the record here is
sufficient to create a dispute of fact as to whether there was indidaatopolicy/custom of
understaffing the medical unit at times. As @aurt has already conaled, a triable issue of
fact exists as to whether Henderson’s allelgadn was caused, at least in part, by DO Thomas’
departure from the medical unit and the cqroesling lack of supersion it created.

In addition, factoring into thabove analysis is Hendersoo@tention that Sheriff Glanz
did nothing to evaluate the need for surveitla cameras in the medical unit despite having
notice of other sexual misconduct. As Hendarpoints out, there was no video surveillance
equipment within the medical unibther than cameras withinetlsuicide cells. According to

plaintiff's jail standards experfleff Eiser, surveillance camera® grart and parcel of ensuring
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inmate safety vis-a-vis adequaséaffing. As Eiser points out in reference to DO Thomas’
departure from the medical unit:

[T]hat's the officer’s responsibility to make sure he knows what he has before he

would exit. If he has no backup -- fexample, we talke@bout in the report

about cameras, et cetera. They agoad supplement if by chance you have an

emergency, and you can call up to central [command] and say can you keep an

eye on my hallway. | have to go dowmdatake this gurney down. But there was

no backup for that. So, therefore, he left without any backup.

(Doc. 93-8, at 121). In othewords, surveillance cameras can be utilized to provide backup
when a detention officer cannot be physicglisesent by providing eal-time monitoring.
Surveillance cameras therefore could hawgacted Inmate Johnson’s ability to assault
Henderson, as real-time video monitoring would hdetected his entry intime tub room and an
officer could have been immediately directedthe area. The TdmtCircuit recognized the
importance of such surveillaneguipment and its ability to serve as a deterrent to misconduct
and provide supervision support Tfafoya See516 F.3d at 920 (“Whether or not [Sheriff
Salazar] failed to install more cameras outdefiberate indifference or lack of funding is a
genuine issue of materidct to be considered by a jury.”).

Based upon the foregoing, Sheriff Glanz wontt be entitled to summary judgment in
his individual capacity unless thmdisputed facts reveal that vas not deliberately indifferent
with respect to the alleged pojlicustom of inadequate staffirend supervision, as a matter of
law.

As noted in section ksupra for Sheriff Glanz to be consded deliberately indifferent,
Henderson has the burden of demaisig that he was aware ofsabstantial risk of harm and
that he failed to take steps to alleviate that hairafoyg 516 F.3d at 916. Henderson again

points to the Poore and Shaver incidents lastrative of Sheriff Glanz’s knowledge of the

policy/custom of understaffing and under-supengsthe medical unit; knowledge that this
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staffing issue was creating a darmges situation for inmates; and his failure to alleviate that
danger. With respect to this alleged policgtom, the Poore and Shaver matters become far
more relevant, as they involved a situatiorevgha single jail employee (Detention Officer Seth
Bowers) was watching the medical unit and was able to open the cells of female juvenile inmates
and, allegedly, engage in inappropriate sexual beh&vidhis type of assault would likely not

have happened had a second Detention Offieentguarding the medical unit or had the unit
been subject to video monitoring. Here, tHegdd assault of Henders was likewise caused, at

least in part, by DO Thomas leaving his pasig thus a lack of &djuate supervision.

Further, it is clear that the Poore anda®r incidents—of which Sheriff Glanz had
personal knowledge—were attribukapat least in part, to thmedical unit having been staffed
by a single Detention Officer and having beanmonitored by surveillance equipment.
However, when questioned about the Poore imtjd8heriff Glanz revealed that he did very
little to inquire how the assaults happenedhow such incidents codilbe prevented in the
future. For example, Sh#rGlanz testified as follows:

Q. [] Did you ever ask how is this afftr ever getting into these juvenile
female cellavithout somebody else being present?

A. No. I never asked that question.
Q. Did you ever ask how can we prevsuach things from happening again?
A. Yes.

* * *

Q. [] When you asked how can we prewvthis type of thing from happening
in the future, what were you told?

' The Poore allegations were found to hawerb credible and TCSO recommended that
Detention Officer Bowers be criminally prosecuted. The report of Billy McKelvey, who
investigated the Poore incidebelieved that Shaver was also victimized by Bowers.
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A. Just to make people more aware of what's going on in that unit and to
always be on guard.

(Doc. 93-16, at 80-81, emphasiddad). Hence, the gist of the sole corrective measure that
Sheriff Glanz employed following the Poore ident was to recommend that staff be more
attentive:

Q. [] My question is, after these ewgnafter you find out that there -- that

your investigation has determined thatvias credible that aexual assault of a

juvenile female took place in your jaibther than recommending that staff be

more attentive, were there any other raotendations for changes to be made to

avoid this happening in the future?

A. | can’t specifically say that any that I'm aware of were made.
(Doc. 93-16, at 89-90, emphasis adlde The record does not revealy efforts that were made
prior to Henderson’s assault to ensure thatehwould be two Detemtn Officers guarding the
medical unit at all times; create a plan for subsitstaffing or video susillance; or to train
Detention Officers with respect teaving their posts in the medical unit. Guards are supposed
to guard. A reasonable juror could conclude thstructing guards to faays be on guard” and
to be attentive is akin to taking no action at @ased upon the recordonstrued in the light

most favorable to Henderson, a reasonable jowaid conclude SherifGlanz was deliberately

indifferent with respect to de factopolicy/custom that caused Henderson’s alleged Harm.

12 Defendants rely upoBarney v. Pulsipherl43 F.3d 1299 (10th Cir. 1998) as dispositive of
Henderson’s argument with respect to an atlegelicy/custom of understaffing at the Tulsa
County Jail. IrBarney the court rejected theagitiff’'s argument thathe County should be held
liable for adopting ae factopolicy of “permitting a single jail officer to be on duty alondd.

at 1309 n.8. As the coumbted, this was because:

The record reveals no previous incidents@tual harassment or assault of female
inmates at Box Elder County Jail whiavould provide actual or constructive
notice to the County that its one-jailer jogland failure to dopt certain policies
would result in the specific injuries alleged here.
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Based upon the foregoing, a triable issue of fact exists as to (1) whether Sheriff Glanz
possessed responsibility foreticontinued operation of de facto policy of permitting the
medical unit, at times, to be understaffed and under-supervised; (2) whether Sheriff Glanz had
knowledge of a substantial risk to thafety of inmates stemming from thadg factopolicy in
light of prior incidents which were, at leastpart, caused by a dearth stffing/supervision;
and (3) whether he failed to take steps to allevlaée substantial risk. As such, Sheriff Glanz is
not entitled to summary judgment on the basigualified immunity in higndividual capacity.

[1I. Section 1983 Claim against Defendar@lanz in His Official Capacity

Henderson’s claim against Sheriff Glanz irs loifficial capacity “is essentially another
way of pleading an action agairtee county or municipality” heepresents, and is considered
under the standards apgable to 42 U.S.C. § 1983 claimsaagst municipalitis or counties.

Porro v. Barnes624 F.3d 1322, 1328 (10th Cir. 2010). To hold a county / municipality liable
under § 1983, a plaintiff must demonstrate (1)dkistence of a municipal policy or custom by
which the plaintiff was denied a constitutional right and (2) that the policy or custom was the
moving force behind the constitutial deprivation (i.e. “that theiie a direct casal link between

the policy or custom and the injury alleged'$ee City of Canton v. Harrig89 U.S. 378, 385
(1989);Monell v. Dep't of Soc. Servs. of City of New Ydi36 U.S. 658, 694 (1978Bryson v.

City of Okla. City 627 F.3d 784, 788 (10th Cir. 2010) (citations omitted). A municipality's
conduct constitutes the “moving force” behind the injallgged when thatomduct is deliberate

and a causal link exists between the municgzdion and the deprivatioof federal rightsSee

Board of County Commissioners ofyBn County, Oklahoma v. Brows20 U.S. 397, 404

Id. Here, as noted, the recatdesreveal prior incidents of inappropriate sexual behavior which
would provide actual notice thangjle-staffing the medical unit cautesult in the type of harm
asserted by HendersoBarneyis therefore distinguishahlget highly informative.
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(1997). The Tenth Circuit has described sdvéypes of actions which may constitute a
municipal policy or custom:

A municipal policy or custom may takeetlform of (1) a formal regulation or

policy statement; (2) an informal custcamoun[ting] to a widespread practice

that, although not authized by written law or expss municipal policy, is so

permanent and well settled as to constituteustom or usage with the force of

law; (3) the decisions of employeestiwfinal policymaking authority; (4) the

ratification by such final policymakers tife decisions — and the basis for them —

of subordinates to whom authority wadedmted subject to these policymakers’

review and approval; or (3he failure to adequately train or supervise employees,

so long as that failure results from delder indifference to the injuries that may

be caused.

Bryson 627 F.3d at 788 (internal quotaits and citations omitted).

The same evidence which creates a dispute of fact as to liability on the individual
capacity claim against Sheriff Glanz precludemmsary judgment as to the official capacity
claim. The Court has found that a reasonalés of fact could corlade that there was de
facto policy or custom on the part of TCSO of permitting the medical unit to be understaffed and
that this policy/custom caused Henderson’s ttut®nal violation. A reasonable juror could
also conclude that thée factopolicy/custom was the moving e behind the constitutional
violation, i.e., causation. Accargly, Sheriff Glanz is not erited to summary judgment with
respect to Henderson’s official capacity claim.

V. Failure to Exhaust

Defendants assert that Henslen's Eighth Amendment claishould be barred under the
Prison Litigation Reform Act, 42 U.S.C. § 1997®LRA"). The PLRA provides that “[n]o
action shall be brought wittespect to prison conditions umdsection 1983 of ik title, or any
other Federal law, by a prisoner confined in any jail, prison, or other correctional facility until

such administrative remedies as are available are exhausigd.The PLRA applies “to all

inmate suits about prison life, wtiner they involve general circstances or particular episodes,
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and whether they allege excessfoece or some other wrongRorter v. Nussle534 U.S. 516,
532 (2002), regardless of the type of reliekitable under the ingtitional administrative
procedure.Woodford v. Ngo548 U.S. 81 (2006). There is no futility exception to 8 1997e(a)'s
exhaustion requiremenBooth v. Churner532 U.S. 731, 741 n.6 (2001). However, this Court
is “obligated to ensure that any defectsexhaustion were not procured from the action or
inaction of prison officials.” Little v. Jones 607 F.3d 1245, 1250 (10th Cir. 2010) (quoting
Aquilar—Avellaveda v. Terreld78 F.3d 1223, 1225 (10th Cir. 2007)).

Henderson contends that any purported failure to exhaust on her part resulted purely from
TCSO'’s efforts to thwart her attempts to uglithe grievance process. The Court agrees. On
January 14, 2012, Henderson filed a grievance relatdwteexual assault ajjations at issue in
this case. Henderson states that this was not her first time to do so and that multiple prior rape-
related grievances had begmaored by TCSO. As such, hesunsel withdrew the January 14
grievance on January 18, 2012, pursuant to the TCSO Inmate Handbook, which states that an
inmate “may withdraw a grievance ahyatime.” (Doc. 82-28). On January 27, 2012,
Henderson’s counsel sought to reassert andwehe January 14 grievance to ensure full
exhaustion under the PLRA. TCS€fused to treat the grievanceraasserted. Henderson filed
another grievance on Februaty 2012, which was id¢ical to the January 14 grievance. On
February 3, 2012, TCSO denied the Februaryidvgnce on the basis that only one grievance
may be filed by one inmate for a single incidender the Inmate Handbook. TCSO also noted
that the January 14 grievance had been closeal rasult of its withdrawal. Henderson then
appealed the denial of her Fehary 1 grievance. Her appe®hs denied without comment.

The Court finds that, in light of the extéres efforts made by Henderson and her counsel

to comply with TCSQO’s grievance proceduyrdger claim is not barred under the PLRA as
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unexhausted. Even assuming her efforts wesefficient for exhaustion, the actions of TCSO
contributed to any failure on her part to compigh TCSO'’s exhaustion requirements. TCSO’s
policies are silent on the issue of whether ewgince may be reasserted after it has been
withdrawn. TCSO neverthelessfused to permit Hendersonrenew her January 14 grievance
on the basis that such action was not permitted. TCSO then refused to accept her February 1
grievance. Thus, TCSO esselfiasought to thwart Henderson’s good faith efforts to comply
with the grievance procedure based purelynupchnical grounds. Moreover, TCSO was not
prevented from performing a full investigationto Henderson’s allegations because of the
grievance’s withdrawal as a full investigatibad already been perfoed by TCSO immediately
following the incident. The defendants aret entitled to summary judgment based upon a
failure to exhausunder the PLRA.Seelittle, 607 F.3d at 1250 (citingyon v. Vande Krol305
F.3d 806, 808 (8th Cir. 2002) (en banc)) (“Wheresgn officials prevent, thwart, or hinder a
prisoner's efforts to avail himself of an administrative remedy, they render that remedy
‘unavailable’ and a court will excuse the prisoner's failure to exhaust.”).

IT IS THEREFORE ORDERED that the defendants’ Motion for Summary Judgment
(Doc. 82) isdenied

SO ORDERED this 23rd day of June, 2014.

JOHN ZDOAWDELL
AD SYATES DISTRICT JUDGE

26



