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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA
DONALD FRANCISKING,
Raintiff,
V.
STANLEY GLANZ, in his Official

Capacity as Sheriff of Tulsa County; and )
LAMONT HILL, )

)

)

)
)
) CaséNo. 12-CV-137-JED-TLW
)
)
)

Defendants.

OPINION AND ORDER

Plaintiff, Donald Francis Kig, sustained severe injuriesuéiing from a gunshot fired by
Tulsa County Sheriff's Deputy Lamont Hill.At the time of the shooting, Mr. King was
unarmed. King alleges that the shooting was &sige force in violatn of the United States
and Oklahoma Constitutions. Hill seeks summadgment (Doc. 77) on all claims against him.
l. Background

The following facts, which the Court must viemwthe light most faorable to King, are
found in the summary judgment record. Orcember 1, 2010, King's step daughter, Kasey
Apple, called 911. Apple reported to the 91%pditcher that her mother, Sherral Dalton, had
reported to Apple by phone that King (Daltertiusband) was making threats and had broken a
water line at the home where Dalton and Kivgd on Iroquois Avenue. Apple reported that
King is bipolar and was “off his meds.” Iresponse to the dispatcher’s questions, Apple
reported multiple times that there werekmown weapons in the Iroquois Avenue house.

Immediately after Apple’s call to 911, at31 p.m., a “domestic disturbance” dispatch

call went out to the Tulsa County Sheriff's Office (TCSO) to respond to the Iroquois Avenue
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home. The dispatch call stated that King haakén a water line at the house, was threatening to
harm a horse, “there are no known weapons” etidbation, and th&ing was “10-85.” Upon
hearing the dispatch call, Deputy Lamont Hiltiructed his trainee, Allen Goodson, to respond
on the radio that they would takiee call, with Deputy Brian Wier also responding. The three
TCSO deputies proceeded to the Iroquois Avdaaation, with Hill and Goodson in one vehicle
and Walker in another. All tee of the deputies understood ttre dispatcher’s radio report of
“10-85" meant that King was mentally ill. gon arrival near the Iroquois Avenue house, Hill
encountered Sherral Dalton (Kingigfe), who was standing in ¢hdriveway to the home of a
neighbor, Richard Harmon, Jr. Hill spoke Dalton for about 15 or 20 seconds, and Dalton
informed Hill that King had not hit or otherwighysically injured her. The deputies then drove
toward the house where King was located.

Deputy Walker parked in fromf the propest, blocking the long driveway leading to the
house. Walker and Goodson positioned themselves closer to talk to King, approximately 25 to
30 yards from King, while Hill stayed back atdéstance of 65 to 7yards. The testimony
conflicts as to where, specifically, King was Itedhwhen the deputies droup to the property.
Hill testified that King “ran”and “bolted for the house,” while Deputy Walker and another
witness testified that King was waltlig toward the house from his yard.

The record contains varying versionswdiat happened next. At some point, King was
standing in the doorway of the horaejust outside on the step leading out from the home, and it
appeared to some witnesses that he wadinwplsomething. King wawearing a camouflage
jacket, and was holding or caimg another camouflage jackefThe deputies assert that the
second jacket was draped over both of King’'s aamnd that the deputies believed that King

could have had a “long gun” under that jacketighbor Harmon testified that he could see both



of King’s hands and King did not have anythinghis hands. Another neighbor, Chester Jones
Jr., testified that it was clearatKing did not have anything ims hands, although he did have a
coat, which was folded and draped over Kinlgf arm. Jones testified that it waet possible
that King had a long gun under that coat:

Q. Mr. Jones, could [King] have gsibly had a long gun under that coat?

A. No. No. | own four long guns, anaouldn’t - - no. It'd’'ve been sticking

way out like this (indicating) or - couldn’t - - couldnt hold a long gun,
not. . . You can't hold bong gun like this (indicating).

Deputy Hill went to the trunk of his veh&land retrieved his AR-15 rifle, inserted a
magazine in the rifle, and trained his rifle on King. According to Jones, after Hill got his rifle
out of his car and inserted a clip, Hill told Jert&o back in the housdpg” and then “I thought
| told you, go back in the house, dog. You don’t want to see’this.”

According to some witnessé€including Deputy Walker), Wieer asked King to come out
to talk. Walker testified that he told King tput down whatever he had in his hands and that we
just needed to talk.” In sponse, King shouted at the deputies to “get back,” “get off my
property,” or “get the fuck off the property.” ®e witnesses stated that King said that he had
black powder, while others provided statemends$ King indicated thate had black powder “in
the house.” Hill asserts that Kirnigreatened to “blow you-all's asses up,” while Walker testified
that King said “I've got enough explosives to blthis place up. I'll - you don’t know if I'll do
it. Get off my property.”

According to Deputy Hill's deposition testony, immediately beforée fired his rifle,

King “raised his hands up closer s face from his middle of the chest area up here and said,

! After neighbor Jones wentside the house (in responseDeputy Hill's directives), he

told his wife “Man, they’re going to kill Don [lKRg]. Don ain’t got no gun. He — he — he going
to get killed out there messing around.”



‘that’s it, mother fuckers,” and Hill then fired riple rounds from his AR-15 rifle. In contrast,
at a TCSO Critical Incident Review Board heariHg| stated that, immeditely before he shot
him, King yelled “Get on the fucking ground righow. I’'m going to kill you right now.” Hill
did not report that King threaed to shoot the deputies:

Q. So was he also threatening to shoot you?

A. That | don’t know.

Deputy Walker testified that, immediatdhgfore the shooting, King took a step toward
him and Walker continued to yell at him to gldwn whatever he had his hands. Neighbor
Harmon testified that King was not making angetitening motions toward the deputies, but was
just standing there in the dooryaf the house. Harmon testifiehat one deputy yelled at King
to show his hands, and King responded by statongise his hands, which he did in a manner
that was not threatening. Somvénesses testified that King was off the porch, in the yard, when
he was shot, while others testified that Kingsvem the steps immediately adjacent to the front
door when he was shot and then he feltlodf steps after he wag with the gunfire.

After firing the first shot, Hill did not thinkKing was hit, because King “started to hunker
down” to make himself smaller and more difficult to *hitill rapidly fired two or three more
shots at King. One of the shots hit King time side, seriously jaring King and causing
extensive internal injuries.

In his deposition, Hill testifie that he shot King because Wwas in fear for himself and
the other deputies, but his statement to theide Board again differed. There, Hill reported
that he did not believe King waaware of what Hill was doingnd said, “I really don’t think

[King] saw me, to tell you the truth.” King’'s stahent to the Review Board indicated that he

2 In a prior statement to the Review Board, Hill testified that, after the first shot, King still
had his hands up rather than startinghtenker down” to make himself smaller.
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wasnot afraid for himself, but he didn’t want almg to happen to the luér deputies. Neither
of the two deputies standing much closer to Kingd their weapons at King, but those deputies
testified that they had their weapons ready ta filewitness, Lemuel Ray Sayre, testified that,
after he heard the shots, he heard a deplty\&hat'd you do that for? What'd you do that
for?” According to Sayre, the deputy askithait question was the deputy who had just been
trying to talk to King. Immediately afteréhshooting, deputies hand-cuffed King, then dragged
or moved King across the yard to be transported to a hospital by ambulance. King was unarmed
at the time of the shooting, and neapons were found in his possession.

In his summary judgment motion, Hill argues that he is entitled to qualified immunity on
King's claim under 42 U.S.C. § 1983, because Hill's akdeadly force was reasonable and not
in violation of any clearly aablished law. With respettd King’s claim under the Oklahoma
Constitution, Hill argues that a person who is imctircerated has no private right of action to
bring a state constitutionalaim for excessive force.
. Summary Judgment Standard

Summary judgment is appropea’‘if the movant shows thadlhere is no genuine dispute
as to any material fact and the movant is exttito judgment as a matter of law.” Fed. R. Civ. P.
56(a); see Celotex Corp. v. Catret77 U.S. 317, 322-23 (1986)nderson v. Liberty Lobby,
Inc., 477 U.S. 242, 250 (1986). “By its terms, [tRele 56] standard pwides that the mere
existence ofsomealleged factual dispute between thetiga will not deéat an otherwise
properly supported motion for sumary judgment; the requirement is that there bgemuine
issue ofmaterial fact.” Anderson 477 U.S. at 247-48 (emphasis aniginal). “[SJummary
judgment will not lie if the dispute about a matefedt is ‘genuine,’” thats, if the evidence is

such that a reasonable jury could reta verdict for the nonmoving party.Id. at 248. The



courts thus determine “whether the evidemresents a sufficient disagreement to require
submission to a jury or whethernstso one-sided that one party shprevail as a matter of law.”
Id. at 251-52. The non-movant’'s evidence is taks true, and all jtifable and reasonable
inferences are to be drawmthe non-movant’s favorld. at 255.

The Supreme Court recently reiterated tha reversible error for a court to weigh the
evidence or resolve any disputadues in favor of the moving partfsee Tolan v. Cotterb72
US. ,134 S. Ct. 1861, 1866-68 (2014) (per cyriam district court may not credit the
evidence of the party seeki summary judgment and ignoexidence offered by the non-
movant. Id. Thus, reaching factual inferences thanflict with the non-rmovant’s evidence is
contrary to the “fundamental padiple that at the sumany judgment stage, reasonable inferences
should be drawn in favor of the nonmoving partyld. at 1868. The reas for this long-
standing principle is that “wiesses on both sides come to [ttede with their own perceptions,
recollections, and even potential biases. It ipant for that reason & genuine disputes are
generally resolved by juries our adversarial system/Id.

1. Analysis

A. Qualified Immunity

The general summary judgment standargsyaim motions for summary judgment based
on qualified immunity, and courtsccordingly must draw the ielence and reasoble inferences
in favor of the non-moving partyTolan 134 S. Ct. at 1866-6&cott v. Harris 550 U.S. 372,
377 (2007). In resolving questions of § 1983 qualified immunity at the summary judgment
stage, courts engage in a two-pronged inquirglan, 134 S. Ct. at 1865. The first prong “asks
whether the facts, ‘[tJaken ine¢hlight most favorable to the party asserting the injury, . . . show

the officer’'s conduct violad a [federal] right.”” Id. (quotingSaucier v. Katz533 U.S. 194, 201



(2001));see also York v. City of Las Cruc&23 F.3d 1205, 1209 (10th Cir. 2008). “When a
plaintiff alleges excessive force during an investagabr arrest, the federal right at issue is the
Fourth Amendment right agast unreasonable seizuresTolan 134 S. Ct. at 1865 (citing
Graham v. Connqr490 U.S. 386, 394 (1989)). The second prong asks “whether the federal
right was clearly established e time of the violation.”ld. at 1866 (quotindHope v. Pelzer
536 U.S. 730, 739 (2002)). Government officials slrlded from liability if their actions did
not violate clearly establishddderal rights “of which a reasdonle person would have known.”
Id. (quotingHope v. Pelzer536 U.S. 730, 739 (2002)). “[T]he salient question ... is whether
the state of the law’ at the tingd [the] incident provided ‘faiwarning’ to the defendants ‘that
their alleged [conduct] was unconstitutionalld. (quotingHope 536 U.S. at 741).

The courts have discretiolm determine “which of # two prongs of the qualified
immunity analysis should be addsed first in light of the circurremtces in the particular case at
hand.” Pearson v. Callaharb55 U.S. 223, 236 (2009)Btit under either prong, courts may not
resolve genuine disputes of fact indaof the party seeking summary judgnieritolan 134 S.

Ct. at 1866 (emphasis added). “Jlis not a rule specific to glifeed immunity; it is simply an
application of the more general rule that adge’s function’ at summsgrjudgment is not ‘to
weigh the evidence and determine the truth of the matter but to determine whether there is a
genuine issue for trial.”1d. (citation omitted).

1. First Prong: Violation of a Federal Right

Claims of excessive force in the course ofrarestigation, arrest, ather “seizure” of a
free citizen are angted under the Fourth Amendntanreasonableness standa@raham 490
U.S. at 395. “The inquiry into whether this righas violated requirestaalancing of the nature

and quality of the intrusiorupon the person’s Fourth An@ment interests against the



importance of the governmental interealieged to justify the intrusion.Tolan 134 S. Ct. at
1865 (citing Tennessee v. Garned7l U.S. 1, 8 (1985) anGraham 490 U.S. at 396).
Evaluation of an excessive force claim requirepart to consider whether the “totality of the
circumstances” justified a pa&cular use of force.See Tennessee v. Garnédi7l U.S. 1, 8-9
(1985);Jiron v. City of Lakewoqd92 F.3d 410, 414 (10th Cir. 2004).

The reasonableness of a patér use of force is “judgefrom the perspective of a
reasonable officer on the scene, rather than thigh20/20 vision of hindght,” and the inquiry
“is an objective one: the gsion is whether the officers’ aotis are ‘objectivel reasonable’ in
light of the facts and circumstess confronting them, without regito their underlying intent or
motivation.” Graham 490 U.S. at 396-97. Thus, an offiseevil intentions will not make an
objectively reasonable use ofrée unconstitutional, and good intens will not make an
objectively unreasonable use of force constitutioma@l.at 397. Determining whether force was
reasonable “requires careful atien to the facts and circumstances of each particular case,
including the severity of the crime at issue, Wieetthe suspect poses an immediate threat to the
safety of the officers or otherand whether he is actively resigjiarrest or attempting to evade
arrest by flight.” Id. at 396.

Taken in the light most favorable to M¢ing, the evidence would establish that Deputy
Hill's actions in shooting King weraot “objectively reasonable” unddre circumstances. As to
the first of the Graham factors, any possible crime that was being investigated was not
particularly serious, as DeputyilHestified that he had been advised by Sherral Dalton that Mr.
King had not harmed her, and Hill's testimony indésathat he did not think that there would be
a basis for arrest at the time the deputies drove up to the Iroquois Avenue hous&ralidra

factor of whether there was aaiwesistance to arrest or an attempt to evade arrest is not



particularly helpful here, as there is no evidetic# the deputies were initially there to arrest
King; they were entering the property to investigate and to talk to him, according to Hill,
although King was hand-cuffed immediately after he was shot.

The key Grahamfactor at issue here is whethemigi posed an immedmthreat to the
safety of the deputies or others. There is canilicevidence in this case that bears directly on
that issue. For example, thdléoving issues of fact, among otise are in dispute: (1) whether
one or both of King’s hands weray, were not, visible at the tenof the shooting(2) whether a
jacket or coat was draped over one arm os wavering both arms entirely; (3) whether Hill
could have reasonably perceived that Kingswalding a long gun (as Hill testified was his
belief); (4) whether King was beginning to ralgs hands in compliance with Deputy Walker’s
demands to do so; and (5) whether, at the tiitifired the second shot (which most witnesses
believed was the one to hit King), King was hunkgrdown to avoid getting shot, such that any
perceived threat may have terminated befbeefiring of all fiots after the first.

In assessing the degree of threat facingffioer, the courts may consider several non-
exclusive factors, including: 1) whether the officers ordereéde suspect to drop his weapon,
and the suspect’s compliance with police commands; (2) whether ang imestibns were made
with the weapon towards the officers; (3) thstance separating the officers and the suspect; and
(4) the manifest intentions of the suspect.éarsen ex rel. Sturdivan v. Myrb11 F.3d 1255,
1260 (10th Cir. 2008).

Application of theLarsen “degree of threat” factors alsilentifies disputes of fact
preventing summary judgment. Asthe first factor, there is some evidence that Deputy Walker
was directing Mr. King to put down whatever washis hands, but there are differing versions

of what exactly was said to King. Witnesses astified that, immediaty before the shooting,



Walker was asking King to come out andkfahnd it can be inferred from one witness'’s
testimony that Walker asked Hill why he slkohg immediately following the shooting. While
King did not “comply” with the alleged command poit down whatever may have been in his
hands, he could not have put down a weapoemwhe did not have one, and some witness
testimony indicated that it was clegaat King did nothave anythingn his hands.

The evidence is also in dispute as todbeond factor - whether King made any hostile
motions towards the officers with weapon. The deputies contend that they believed (albeit
mistakenly) that King may have had a weapod was moving it under a jacket in a threatening
manner, while yelling threats #te officers. The third factddistance between the deputies and
King) is not necessarily determinative. However, crediting the witness testimony that it was
clear King had no weapon in his hands, as tleigrOmust do at the summary judgment stage, the
deputies’ distances of between 20 and 75 yavasy would certainly imgct the reasonableness
of any perceived threat from an unarmed man.

The fourth factor (manifest intentions ofrl§j) also presents issues of fact. As noted,
witnesses provided different versions of what Keagd to the deputies. Verbal threats from an
unarmed person (whom the deputies were informad mentally ill), from 20 or more yards
away, is not enough, standing alone, for thisul€ to determine as a matter of law that
reasonable officers would have peived an immediate threat of physical harm justifying the use
of deadly force, because there would be noaras believe that King could immediately carry
out any threat from that distance.

The evidence and reasonable inferencegnwhewed in favor of King, would establish
that: King had not committed any serious crime or harmed any person at the time the deputies

entered his property; the officers were informed Kiagy was mentally iland that there were no
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known weapons in the house; King was unarmetetime of shooting; both of his hands were
visible; he could not have been holdingoad gun; and any threaking made about black
powder in the house did not pose any immediateathto the deputiesyho were 20-30 yards

and 65-75 yards away from King, who was standinghe step near the front door of the house
when he was shot. There is also no evidence that King appeared to pose any threat to any
bystanders. In addition to King’s wife, who svavatching safely from a neighboring property,
other witnesses were watchitige events unfold from nearbgpparently not perceiving any
imminent threat from King. According to one of those witnesses (neighbor Jones), Deputy Hill
directed Jones, twice, to go idsihis home so he would n@esthe shooting, and it is reasonable

to infer therefrom that Jones himself did notlf¢hat he was in danger. Deputy Hill's own
statements regarding the threat he allegedlygperd were at least somewhat conflicting, as he
indicated at the Review Boar@dring that he did not think King even saw Hill and that he shot
King, not because he feared for himself, but beeahe did not want ariyhg to happen to the
other two deputies. In contrast, in his defas testimony and summary judgment papers, Hill
alleged that he also shot King becahseerceived a threat to himself.

Witness Sayres testified that he heard ohdhe deputies (the description of whom
matches Deputy Walker’s actions in yellingmmands to King) asknmediately following the
shooting, “What'd you do that for? What'd yalo that for?” One could infer from that
testimony that Deputy Walker wasking Hill why he shot Kingwhich would also bear on the
overall issue of whether an officer on the seamould have reasonabbglieved that King posed
a threat of serious physical hatanHill or the other deputies.

The Court is not determining that DepuHill's actions were unreasonable or

determining that the facts establish a constitatimolation which is compensable. Rather, the
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facts are genuinely disputed on critical issaesl must be determined by a jury, which will
weigh the conflicting evidence. These factuidputes are material to the issue of the
reasonableness of Hill's actionsdaHill is thus not entitled tudgment as a matter of law based
upon qualified immunity, so long as the lawsadearly establisheahder the second prong.
2. Second Prong: Cleary Established Law

In analyzing the second prong, whether thdefal right was clearly established at the
time of the violation, “the salient question . . . isetier the state of the lawat the time of [the]
incident provided ‘fair warning’ to thedefendants ‘that theiralleged [conduct] was
unconstitutional.” Tolan, 134 S. Ct. at 1866 (quotirtdope 536 U.S. at 741). IQasey v. City
of Federal Heights509 F.3d 1278 (10th Cir. 2007), the dodiscussed the second prong in the
context of claims of excessive force:

“Ordinarily,” we say that for a rule tbe clearly establislie“there must be a
Supreme Court or Tenth €uit decision on point, othe clearly established
weight of authority from other courtwust have found the law to be as the
plaintiff maintains.” However, becausacessive force jurisprudence requires an
all-things-considered inquiry with“careful attention to the facts and
circumstances of each particular casegréhwill almost never be a previously
published opinion involving exactly theame circumstances. We cannot find
qualified immunity wherever we haverew fact pattern. Indeed, the Supreme
Court has warned that “officials canlisbe on notice that #ir conduct violates
established law even in ndviactual circumstancesFMope v. Pelzer536 U.S.
730, 741, 122 S.Ct. 2508, 153 L.Ed.2d 666 (2002). Hbee decision “shifted

the qualified immunity analysis from a scavenger hunt for prior cases with
precisely the same facts toward the more relevant inquiry of whether the law put
officials on fair notice that the dadeed conduct was unconstitutional.”

We have therefore adopted a sliding scale to determine when law is clearly
established. “The morebviously egregious the conduim light of prevailing
constitutional principles, the less specificity is required from prior case law to
clearly establish the violatn.” Thus, when an officer'siolation of the Fourth
Amendment is particularly clear fro@rahamitself, we do norequire a second
decision with greater specificitp clearly establish the law.

509 F.3d at 1284 (citations omitted).
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Deputy Hill argues that “there is no cleadstablished law sufficient to have put Deputy
Hill on notice that his conduct was unreasonable in the situation he confronted,” and that he is
accordingly entitled to qualifieommunity under the second prong. (Doc. 77 at 31). However,
there are disputes as to what Wine situation he confronted.”ld;). It is undisputed that Hill
used deadly force while King was unarmed,weapons were found dhe property, and Hill
was at a distance of between 65 and 75 yards Kimg, and the other depas were at least 20
yards from King, at the time of the shooting. h&t material issues are in dispute, and the
conflicting evidence drawn in King'’s favor woultiav that one or both of King’s hands were
visible, that King could not & been holding a long gun asgdy Hill believed, and King did
not pose a threat of serious physical harm itbdd anyone at the time of the shooting. As the
Supreme Court recently reiterated Tolan under either prong, thi€ourt may not resolve
disputed facts in favor of Deputy Hill and diedit the evidence supporting Mr. King. 134 S. Ct.
at 1866. To grant summary judgment on thi®edgrong, this Court woulldave to reolve the
evidence in favor of the deputies’ testimony that they had reason to believe that King had a long
gun, while discrediting the evidence of witnessé® allege that it was clear that Mr. King was
notarmed and wasot posing a threat.

At the time Hill shot King, the law was cleprstablished that a law enforcement officer
may not use deadly force to seize an unarmesbpewho is not posing any threat to the officer
or others. See Garner 471 U.S. at 11 (“A police officer may not seize an unarmed,
nondangerous suspect by shooting him ded@ddy v. Castle 337 F.3d 1221 (10th Cir. 2003)
(where person poses no immediate#tito the officer or otherseddly force was not justified to
apprehend fleeing suspect)alker v. City of Orem451 F.3d 1139, 1159-60 (10th Cir. 2006)

(deadly force is justified if a reasonable offi in the defendant’s position would have had
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probable cause to believe there was a threatradusephysical harm to the officer or others);
Weigel v. Broad544 F.3d 1143, 1154 (10th Cir. 2008) (“We do not think it requires a court
decision with identical facts to tablish clearly that it is unreasable to use deadly force when
the force is totally unnecessary to restrain gpeat or to protect offers, the public, or the
suspect himself’§. Summary judgmenton qualified immunity grounds is accordingly
inappropriate.

B. Bosh Claim under the Oklahoma Constitution

In Count VI of his Third Amended Comjtd, King asserts amexcessive force claim
under Okla. Const. art. 2, 8 30. Bosh v. Cherokee County Building AutB05 P.3d 994, 996
(Okla. 2013), the Oklahoma Supreme Courtogeized a private cause of action for such a
claim. However, Deputy Hill argues that tees no “private right ofiction under the Oklahoma
Constitution for the use of excessive force on non-incarcerated individuals.” (Doc. 77 at 32).
The Court disagrees, for several reasoRsst, the language dBoshexpressly applies to non-
incarcerated individuals, &oshdetermined that “pre-incarcerated detainees and arrestees” may
maintain excessive force claims under the Oklahoma ConstituBosh 305 P.3d at 1001. By
definition, pre-incarcerated persons actyet incarcerated.

Secongdthe language of the Oklahoma Constiingél provision that is the source of the
private right of action found iBoshprovides Oklahoma citizens the protection to be “secure . . .

against unreasonable searches and seizuredd. O@nst. art. 2, § 30. This language does not

3 The parties here agree that Hill used “dgddrce,” even though Mr. King survived the
shooting. This is consistent with the definitioh“deadly force,” whichis “force that the actor
uses with the purpose of causing or that he knowseate a substantial risk of causing death or
serious bodily harm. Pposely firing a firearm in the direcoi of another person . . . constitutes
deadly force.” Jiron, 392 F.3d at 415, n.2.
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provide lesser protections to eitins who are not jailed or incarated, but protects all citizens
from unreasonable seizures.

Third, Bosh’s reasoning is likewise not limiteditwarcerated individus. In arriving at
the conclusion that art. 2, § 30 of the OklahoG@umstitution provides a private right of action
for excessive force, the court reasoned as follows:

In Washington[v. Barry, 55 P.3d 1036 (Okla. 2002)], we declared that,

notwithstanding the provision of the OGTC® private action for excessive force

exists pursuant to the Okla. Const. &t.8 9 for incarcerated persons. Having

done soand having explained that those nt convicted are assured of even

greater rights it would defy reason to hold that pre-incarcerated detainees and

arrestees are not provided at least the sprotections of their rights, the same

cause of action for excessive forgader the Okla. Const. art. 2, § 30.

305 P.3d at 1001 (emphasis added).e €bhurt made its pronouncementBoshretroactive to
the date that the Oklahoma Court of Civil Appeals determBrgdon v. Oklahoma Count261
P.3d 627 (Okla. Civ. App. 2011), because Buwshpronouncement did “not establish a new
principle of law,” but was “foreshadowed bWWashingtonas was recognized by the Oklahoma
Court of Civil Appeals irBryson Bosh 305 P.3d at 1002, n.34.

The portions ofWashingtorand Brysonreferenced iBosh in turn, relied directly upon
Graham v. Connqr490 U.S. 386, 394 (1989)See Washingtorb5 P.3d at 103Bryson 261
P.3d 627, 638-39Grahaminvolved a plaintiff who claimed thatolice used excessive force in
the course of an investigatory stop. 490 WS386. The Court framed the issue as follows:
“This case requires us to decideatttonstitutional standard governsree citizen’sclaim that
law enforcement officials used @essive force in the course wiaking an arrest, investigatory
stop, or other ‘seizure’ of his m®n. We hold that such claimase properly analyzed under the

Fourth Amendment’s ‘objectiveeasonableness’ standardid. at 388 (emphasis added). The

plaintiff in Grahamhad an excessive force claim for a @tibn of the Fourth Amendment, even
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though he had not been convicted, nor had he &eem arrested or takéo jail. The Oklahoma
courts’ reliance uporahamdispels Deputy Hill's contertn that the Oklahoma Constitution
does not provide a private rigbt action for excessive force e against “non-incarcerated
individuals.”

Fourth, other Oklahoma federal courts hawat limited claims under Okla. Const. art. 2,
8 30 to claims of excessive force &p@ against incarcerated persons.Lionard v. City of
Tulsg No. 13-CV-256-CVE-FHM 22013 WL 3216078 (N.D. Okla. June 24, 2013), the court
denied a motion to dismiss a claim under art. 308 There, the plaintiffs alleged that officers
entered plaintiffs’ home without a warrant oopable cause, handcuffede plaintiff and threw
him to the floor, ransacked the hejrand verbally assaulted plaifs. The plaintiffs were not
incarcerated, and were not even arrested; the cffleértheir home after determining that one of
the plaintiffs was not the suspect they were seekidg. The court broadly described the right
of action announced iBosh “In Bosh the Oklahoma Supreme Cotound that a plaintiff had a
claim against a municipality based on the acts of an employee that violated plaintiff's state
constitutional rights, specifidglOkla. Const. art. 2, § 30.Leonard 2013 WL 3216078, at *3.

In Ibarra v. City of TahlequghNo. 12-CV-98-JHP, 2019/L 1991546 (E.D. Okla. May
13, 2013), the court determined that the nil#i alleged facts dfficient to state @Boshclaim.
The plaintiff in Ibarra alleged that, while attending a cookout, he was informed that his
girlfriend was being hit outside, so he egit¢the residence and witnessed police officers
assaulting his girlfriend. After hasked one officer about the et®ennfolding, an officer struck
plaintiff in the head, causingim to fall to the ground, he waken restrained, and officers
continued to hit him. He also claimed that an officer illegally searched and seized money from

plaintiff's car. All of the events forming the bador the art. 2, § 30 claiwccurred prior to or in
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the course of arrest, before plaintiff was eitheashed in jail or convicted and incarcerated. In
finding that the plainff may maintain aBoshclaim, the court broadly described the right of
action recognized iBosh “Article 2, 8 30 . .. mirrors the Fourth Amendment of the United
States Constitution. Accordingla plaintiff may seekelief under the private right of action

created byBoshfor violations of Article 2, § 30.”Ibarra, 2013 WL 1991546, at *3.

In White v. City of Tulsa979 F. Supp. 2d 1246 (N.D. Okl2013), the courgranted a
plaintiffs motion to amend higomplaint to add claims under fak Const. art. 2, 8 30 for
unlawful search and seizure. Although his claiid not involve excessive force, the court
found it “unlikely that the Oklahoma Supreme CQomould carve out one type of Article 2, 8 30
violation and exclude other types of violatibras the foundation for a private right of action
under that provision of the Olklama Constitution. In addition tting the expansive language
of art. 2, 8 30, which prohibits (among othemt§g) “unreasonable searches and seizures,” the
court observed that a footnoteBoshindicates that the Oklahoma Supreme Court “was aligning
itself with those states creating a constitutional fimrtviolation of citizens’ rights to be secure
against unreasonable searches and seizuresy tain creating a more limited claim for only
those cases involving excessive fafc 979 F. Supp. 2d at 1249-50 (notiBgshis citation and
analysis oBinette v. Saho710 A.2d 688 (Conn. 1998)).

In his reply brief, counsel for Deputy Hdfttached a Minute Sheet from another case in

which the court dismissedBoshclaim based on the arguments made by Hill here. (Doc. 93;

4 Here, the Court need not determine whetBklahoma citizens have a private right of
action under the Oklahoma Constitution for all violations of theghts to be free from
unreasonable searches and seizures, becausmseisnvolves only a chai for excessive force
by a law enforcement officer. Netkeeless, the court’'s reasoning \ihite is persuasive and
supports the analysis inishOpinion and Order.
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Doc. 93-3;seeDoc. 77 at 26, ilfCook v. PetersNo. 13-CV-107-GKF-FHM).One day after the
hearing and related Minute Sheethat case, the court reconsieeits initial ruling and stated:
On sua sponte reconsideration of itelaulings during ysterday’s hearing on
motions for summary judgment, the court tgreeverses itself with regard to its
rulings on the Bosh claim (Claim VI), gdaintiff's counsel has persuaded the
court that the private right of action for excessive force recognized by the
Oklahoma Supreme Court must apply &l arrestees and pre-incarcerated
detainees who are seized. To do othewisuld afford greater rights (including
no tort limit caps and respondesatperior liability) to .. . prisoners than to those
who are not prisoners, and would run comtri@ the text of the Supreme Court’s
language in Bosh. The motions for summ@aiggment are therefe denied as to
plaintiff's Bosh claim.
(Apr. 23, 2014 Minute Order, Doc. 134 @ook v. PetersNo. 13-CV-107-GKF-FHM). This
Court agrees with the reasoned analysis inbek v. PeterMinute Order, which rejected the
same argument made by Deputy Hill here.
Mr. King has properly asserted an excessiorce claim under art. 2, 8 30 of the
Oklahoma Constitution, precluding surarm judgment on that claim.
V.  Conclusion
For the foregoing reasons, defendant Lamont Hill's Motion for Summary Judgment (Doc.

77) isdenied.

DATED this 20th day of June, 2014.

JOHN IZDOAWDELL
UNITED SFATES DISTRICT JUDGE
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