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UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

JEFFERY TREVILLION,
Plaintiff,
Case No. 12-CV-146-JED-TLW

V.

STANLEY GLANZ,

N N N N N N N N N

Defendant.

OPINION AND ORDER

The Court has for its consideration defant Stanley Glanz’s Motion for Summary
Judgment and Brief in Support (Doc. 77). Shdgfinz seeks summary jutignt as to plaintiff
Jeffery Trevillion’s sole Eighth Amendmentaim for cruel and unusual punishment brought
pursuant to 42 U.S.C. § 1983. Titkon's Eighth Amendment clan is based upon the injuries
he is alleged to have suffered as a result ofl#iendants’ denial of hiaccess to a wheelchair.

BACKGROUND

On February 22, 2010, Trevillion was aregstand booked into the David L. Moss
Criminal Justice Center (the “Tulsa County Jail” or “Jail”). During the booking process,
Trevillion underwent a medical sening, which included the compt of a form regarding his
medical history. He indicated on the form thatwes in need of bloogressure medicine and
insulin due to his diabetes. During the intaageening, Trevillion did not report that he was
disabled and the medical screening form dwmpleted does not reflect his need for a

wheelchaitt Nevertheless, Trevillion was given aaftdicap cell” and assigned a wheelchair by

! The medical screening form contains a “mobility” section where a box can be checked for the
use of a wheelchair. The form completed by Trevillion has a box checked indicating a “limp”,
but the wheelchair option is notextked. This section appearsb® one which is filled out by
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the intake nurse on the day oshiooking. He was told by thetake nurse tat he was not
legally entitled to the wheelchair until a dactevaluated him and recommended that he be
provided a wheelchair.

The Tulsa County Sheriff’'s Office (“T&®0”) has a policy that provides:

Inmates who use a wheelchair, crutchea prosthetic device will be allowed to

use the device, when apparent to the seatfiter that the device is necessary, or

upon confirmation from the medical staff thae inmate is indct in need of the

device. Questionable medical devices shduddchecked with the medical staff.

If the medical staff does not confirm tiemate’s need for the device, detention

officers may remove the equipment.
(Doc. 89-1, at 12). Trevillion haalccess to a wheelchair for the vast majority of his time in the
Jail during the months of February, March, autil of 2010. Trevillion has identified three
occasions when his wheelchair was taken flom by Sergeant Monyamarie Black (“Sergeant
Black”) and other uniddiiied detention staff. Accordingo Trevillion, these three periods
during which his wheelchair was removed lastegwdhere from a single day to a week. During
these removals, Trevillion would still make a daily visit to the medical unit to have his blood
sugar tested, but to do so, heuld have to walk very slowlwhile holding onto a rail along the
wall. Trevillion alleges no injuries associatedhwihese three removals of his wheelchair, and a
doctor had found that he was dieally entitled to one ahe time of these removals.

Trevillion was not evaluated by a doctor ilie filed a writtengrievance on April 6,
2010. His grievance stated that he was a stwgEm with high blood pressure and limited
mobility and recounted the factahSergeant Black had taken tikeelchair away. On April 7,

2010, Trevillion was examined by Dr. Andrew Adufmithe first time. Dr. Adusei determined

that Trevillion had serious weakness resultirgm his prior stroke and that, based upon the

medical staff; however, Trevilliog’signature on the form appeadisectly below this section of
the form.



motor grading assessment performed on Trewilihe could not move against any level of
resistance. As a result, Dr. Adusei determined Timevillion was a fall sk and ordered that he
receive a wheelchair. Dr. Adusei’s order for Wigeelchair was sent todlclassifications officer
to be entered on Trevillion’s classification screé&Mhile it is not entirelyclear from the record,
the classification system appe#&osbe a computer program wieeinformation about particular
inmates is entered and thereby made availablehter gail staff that check the inmate’s “screen.”
Detention Officer Andrew Esparza enterecke tinformation regarding Trevillion into the
classification system. Trevillion was also provideith a wristband stating that he was a fall
risk.

That same day, Sergeant Black spoke with Nurse Pam Hoisington regarding Trevillion’s
mobility. Nurse Hoisington informed Sergeant Bldbkt Trevillion was able to walk and that,
in fact, it would be good for him to do so. Semgt Black did not see the wheelchair order that
had been entered into Trevillion’s classificati screen, nor did she otherwise learn of Dr.
Adusei’'s wheelchair order from the medical staff.

Trevillion did not receive a wheelchair &pril 7. On April 12, 2010, Trevillion was
again assessed by Dr. Adusei and was again prescribed a wheelchair. Dr. Adusei’'s notes
strongly suggest exasperation witle fact that Trevillion still @l not have a wheelchair. (Doc.
83-11 (“Where is the wheelchair???”)). Yagain, on April 16, 2010, DAdusei ordered that
plaintiff receive a wheelchair as medical necessity. While the details are not presented in the
record, at some point between the April 16eesment by Dr. Adusend April 18, Trevillion
came into possession of a wheelchair.

The events of April 18, 2010 are the most sigaifit with respect tdrevillion’s claims.

On that date, Trevillion states that SergeamtcBlcame to his cell and took his wheelchair, told



Trevillion that he did not need it, that she haei advised that he should be walking, and that
his cell did not have room for the wheelchair.e $éturned that afternapordering Trevillion to
make the trip to the medical anmivhich Trevillion estimated tbe approximately 150 yards from
his cell, on foot. Trevillion toldsergeant Black that he could not go to the medical unit because
she had taken his wheelchair. Sergeant IBldien summoned two unidentified detention
officers and told Trevillion that he would be peppprayed if he would not walk to the medical
unit. Trevillion relented, and the two detentmificers carried him into the hallway, placing him
by the railing on the wall so that keuld hold onto it ake crept along.

Trevillion proceeded to walk slowly dowthe hallway. At some point, Trevillion
stopped in the hallway to rest. He was apgpihea by Detention Officer Michael Lahita (“DO
Lahita”), who instructed Trevillion that he whstering and needed to keep moving. Trevillion
responded that he could not continue. The euhatsfollowed are the subject of some dispute
with respect to specific details, however iusdisputed that the altercation between Trevillion
and DO Lahita became physical. AccordingJames Sutter, an inmate who observed the
altercation, DO Lahita attempted to physicafigrce Trevillion to continue walking and
Trevillion resisted. DO Lahita &m proceeded to “take [Treviin] down to the ground.” (Doc.

83-2, at 13 DO Lahita described the move perfodnas a “leg sweep, which is a balance

2 Trevillion attempts to muddle the summary judgment record by citing an internal
memorandum stating that Trevillion “lost his balance and fell.” (Doc. 83-18). This, however,
does not create a dispute of fact asvty Trevillion lost his balance and fell. Both DO Lahita
and Inmate Sutter testified that DO Lahita eoypld physical force to g Trevillion to the
ground. Trevillion has not put fdrtany testimony, including his awthat would suggest he fell
simply as a result of his physical weaknesadekd, Trevillion initiallypursued an excessive
force claim as a result of DO Lahita’s actionBhat claim was dismissed by the Court. (Doc.
36). Trevillion’s state court petition (Doc. 2-l)eges that DO Lahita aaewith excessive force
when he “performed a leg sweep.ld.( at 5). This is significant, as the only harm alleged by
Trevillion that remains at issue in this lawsuit is that suffered as a result of his altercation with
DO Lahita.



displacement technique used to sudbdhmates.” (Doc. 89-3). @&villion states that this caused
him to strike his head on tle®ncrete floor, knocking him uncarieus and breakyg or chipping
his teeth.

Two days after this incident, Trevillion waxamined by Dr. Adusei, who noted severe
weakness and numbness. Trevillimas sent to a hospital wheitewas determined that he
suffered a “closed head injury.” (Doc. 83-20).eVitlion states that heontinues to suffer from
migraine headaches, broken teeth, and nerve dam&geface as a result of this injury.

On February 1, 2012, Trevillion brought suit in Tulsa County District Court, alleging
claims under the Eighth Amendment. As was natetie Court’s Opinion and Order dismissing
part of Trevillion’s claims, his clais were based upon three theories:

(1) Plaintiff was subjectk to overcrowded conditions which deprived him of

life’s necessities includingousing appropriate for hisandicap and the regular

use of his cell's toilet; (2) Plaintiff'orescribed medical treatment, i.e., his

wheelchair, was interfered with, ultimatetesulting in injury; and (3) Plaintiff

was subjected to excessive force by prison employees.

(Doc. 36, at 6). The Court dismissed THen's claims basd upon overcrowding and
excessive force, leaving only his claim based ugendenial of his wheelchair. Trevillion’s
lawsuit named Sheriff Glanz, Correctionaleaithcare Management of Oklahoma, Inc.
(“CHMQO”), Sergeant Black, and DO Lahita as defendamnts.( DO Lahita and Sergeant Black
were dismissed without prejudice by TrevilligDoc. 35), and CHMO was dismissed with
prejudice by joint stipa@tion (Doc. 65) following asettlement conferenceseg Doc. 62).

Trevillion’s sole remaining claim is againSheriff Glanz, who now seeks summary judgment

(Doc. 77).



SUMMARY JUDGMENT STANDARDS

Summary judgment is appropridié the movant shows that there is no genuine dispute
as to any material fact and th@want is entitled to judgment asmatter of law.” Fed. R. Civ. P.
56(a); see also Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986nderson v. Liberty
Lobby, Inc., 477 U.S. 242, 250 (1986). In considgria summary judgmembotion, the courts
determine “whether the evidence presents a sufficient disagreement to require submission to a
jury or whether it is so one-sided that gueety must prevail as a matter of lawXhderson, 477
at 251-52. The evidence of the non-movant is téaken as true, and all justifiable inferences
are to be drawn in non-movant’s favoknderson, 477 U.S. at 255%ee Ribeau v. Katt, 681 F.3d
1190, 1194 (10th Cir. 2012). “Crdulity determinations, the vighing of evidence, and the
drawing of legitimate inferences from the facts pry functions, not those of a judge . . . ruling
on a motion for summary judgment. . . Ahderson, 477 U.S. at 255. “[A]t the summary
judgment stage the judge's function is not hifeelveigh the evidence and determine the truth
of the matter but to determine whetltleere is a genuine issue for trial&nderson, 477 U.S. at
249.

“When the moving party has carried its @emn under Rule 56[a], its opponent must do
more than simply show that there is some metaphysical doubt as to the material facts.”
Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586-87 (1986) (citations
omitted). When the record, taken as a whole, ‘towt lead a rational trier of fact to find for
the non-moving party, there is no genuine issue for tried.”(quotations omitted). “The mere
existence of a scintilla of evidence in supportha plaintiff's position will be insufficient; there
must be evidence on which the [trier of fambuld reasonably find for the plaintiff. Anderson,

477 U.S. at 252. In its review, the Court constilresrecord in the lightnost favorable to the



party opposing summary judgmenGarratt v. Walker, 164 F.3d 1249, 1251 (10th Cir. 1998).
The Supreme Court has recently emphasized tipertance of drawing inferences in favor of
the nonmovant in cases raising gfiefl immunity and cautioned th&atourts must take care not
to define a case's ‘context’ em manner that imports genuinelysputed factual propositions.”
Tolan v. Cotton, 134 S. Ct. 1861, 1866 (2014).

DISCUSSION

Sheriff Glanz seeks summary judgment oa tasis that (1) there was no underlying
constitutional violation by a subdinate officer which would resulh liability for Glanz in his
individual or official capacity and (2) Trevillios individual and official capacity claims fail
because Trevillion cannot establish deliberate indgifiee as to Sheriff Glanz. The Court finds
Sheriff Glanz’s first argument to be dispositive.

Sheriff Glanz argues that 8villion cannot demonstrate thite removal and deprivation
of his wheelchair by prison staff was done withliberate indifferencethe requisite mental
state for demonstrating an Eighth Amendmentatioh. Trevillion argues that Sergeant Black
had sufficient knowledge of the risk posed bynowal of Trevillion’s wheelchair to establish
deliberate indifference on her part.

As an initial matter, Sheriff Glanz is correttiat, in order for him to be liable in his
individual or official capacitythere must be a constitutional \atibn by a subordinate officer.
See Fogarty v. Gallegos, 523 F.3d 1147, 1162 (10th Cir. 20qQ8upervisory liability requires a
constitutional deprivation)Martinez v. Beggs, 563 F.3d 1082, 1091 (10tir. 2009) (quoting
Olsen v. Layton Hills Mall, 312 F.3d 1304, 1317-18 (10th Cir. 200€A county or sheriff in
his official capacity cannot be held ‘liable feonstitutional violations when there was no

underlying constitutional violation by any of its officers.”).



As to the underlying constitional violation, Trevillion must prove two essential
elements: that a right secured by the Constitution or laws of the United States was violated and
that the alleged violatiowas committed by a person actiander color of state lawSee West v.
Atkins, 487 U.S. 42, 48 (1988McCarty v. Gilchrist, 646 F.3d 1281, 1285 (10th Cir. 2011).
Trevillion asserts a claim under the Eighth émdment, which “imposes a duty on prison
officials to provide humaneonditions of confinement, ingtling adequate food, clothing,
shelter, sanitation, medical care, and reasonable safety from serious bodily Hafoya v.
Salazar, 516 F.3d 912, 916 (10th Ci2008). A violation of the duty imposed by the Eighth
Amendment gives rise to a civil rights claim under § 1982 id.

A claim such as Trevillion’s is judged against the deliberate-indifference-to-serious-
medical-needs test which originatedbstelle v. Gamble, 429 U.S. 97 (1976)See Callahan v.
Poppell, 471 F.3d 1155, 1159 (10th Cir. 2006). Bsielle, the Court was carefwd note that “an
inadvertent failure to provide adequate medazaie” does not give rige an Eighth Amendment
violation. Estelle, 429 U.S. at 105-06. Thus, “[m]edl malpractice does not become a
constitutional violation merelydzause the victim is a prisonem order to state a cognizable
claim, a prisoner must allege acts or omissiaufficiently harmful to evidence deliberate
indifference to serious medical needs$d: at 106.

Deliberate indifference has obfa® and subjective componentsikumura v. Osagie,

461 F.3d 1269, 1291 (10th Cir. 2006). “The objectivengonent of the test is met if the harm
suffered is sufficiently serious to implicateethCruel and Unusual Punishment Clause.”
Callahan, 471 F.3d at 1159 (internal quotations and citations omitted). As to the subjective
component, deliberate indifference requires moaea thegligence or even gross negligence; it

requires knowing and disregandi an excessive risk torimate health or safetyld.; Estelle, 429



U.S. at 104-05. Stated differentlyjs a subjective standard, “requig that the official actually
be ‘aware of facts from which the inference cbblke drawn that a substal risk of serious
harm exists, and he must also draw the inferenciafbya, 516 F.3d at 916 (quotirigarmer v.
Brennan, 511 U.S. 825, 837 (1994)). “An official's failuie alleviate a significant risk of which
he was unaware, no matter how obvious the askow gross his negligence in failing to
perceive it, is not an infliction of punishmeand therefore not a coitstional violation.” 1d.

“Because it is difficult, if not impossible, forove another person's actual state of mind,
whether an official had knowledge may inéerred from circumstantial evidence DeSpain v.
Uphoff, 264 F.3d 965, 975 (10th Cir. 200Tgfoya, 516 F.3d at 916 (“a jury is permitted to infer
that a prison official had actual knowledge of the constitutionally infirm condition based solely
on circumstantial evidence, such as the obviagsioé the condition.”). The Tenth Circuit has
noted that “in some cases” the trier of fact ncayclude that an offial knew of a substantial
risk “from the veryfact that the risk was obviousDeSpain, 264 F.3d at 975 (quotinigarmer,

511 U.S. at 842).

In addition to deliberate indifferencé&revillion must also prove causationMartinez v.
Carson, 697 F.3d 1252, 1255 (10th Cir. 2012)ndeed, ‘[s]ection [1983%hould be read against
the background of tort liability that makes a nmasponsible for the natural consequences of his
actions.” Id. (quotingMonroe v. Pape, 365 U.S. 167, 187 (1961)). Hence, Sheriff Glanz can
only be liable if Trevillion’s ham was proximately caused byetlsonduct of Sheriff Glanz and
his staff. Id. In other words, liability attaches gnlf Trevillion’s injury “would not have
occurred but for their conduend if there were no unforeseeahigervening acts superseding

their liability.” 1d. (emphasis added).



Based upon the record befotke Court, construed in ¢hlight most favorable to
Trevillion, his Eighth Amendment claim fails becadmeehas not put forth sufficient evidence to
create a triable issue of fact as to whether there was an underlying constitutional violation that
caused his injury. More precigehe has not demonstrated deldterindifference on the part of
Sergeant Black or DO Lahita because he hasmown prior knowledge on their part that he was
medically required to be in a wheelchair andtthremoval of his wheelchair would create a
substantial risk of harm to Treuvillion.

It is undisputed that, on the same dawviltion was prescribed a wheelchair by Dr.
Adusei, Sergeant Black was told by Nurse Hoisingha Trevillion could wk, but also that he
should be walking to improve his health. rgeant Black testified #t she relied upon this
instruction in removing Trevilliors wheelchair. Trevillion has nebuntered with evidence that
creates a dispute fdict as to Sergeant Bldskreliance on this information. Nor has Trevillion
put forth evidence that DO Lahita had knowledgerpto his encounter ith Trevillion that he
should be in a wheelchair or that he had beescribed one by Dr. Adusei. Moreover, it is
undisputed that DO Lahita was not involved ie ttecision to remove Trevillion’s wheelchair.
Instead, Trevillion argues that Sergeant Blasid DO Lahita should have followed up to
determine whether Trevillion was entitled aowheelchair after making such demands. The
relevant inquiry, however, is what was actually known to them, not what actions they should
have taken to familiarize themsebs with the pertinent factsSee Tafoya, 516 F.3d at 916;
Farmer, 511 U.S. at 837. There cannot beEghth Amendment violation unless Sergeant
Black or DO Lahita actually knew that he wasdisally entitled to a wheelchair and disregarded

the risk that the deprivationgreof would create. Trevillion Banot made such a showing. The
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actions of Sergeant Black and DO Lahita mayam to negligence or em gross negligence,
but cannot constitute deliberatelifierence in the absence of knoaige of a substantial risk.

Even if Trevillion could show deliberatedifference, which the Court concludes he has
not, there is a lack of proximate causationween the deprivation of a wheelchair and the
injuries resulting from DO Lahita’s leg sweep. eVillion is correct innoting that, but for the
fact that he was walking, rather than movinga wheelchair, DO Lahita likely would not have
had a reason to approach Trevillion in thallway. Standing alone, but for causation is
insufficient. See Martinez, 697 F.3d at 1255. Trevillion’snjuries must be the natural,
foreseeable consequence of having been depaf/@wheelchair. No reasonable trier of fact
could find that a detention officer performiagtake-down maneuver and causing Trevillion’s
head injuries was a foreseeable result of Trewillhaving his wheelchair taken from his cell. As
such, DO Lahita’s leg sweep constitutes anri@eing and supersedintause of the injuries
sustained by Trevillion.

What happened to Jeffery Trevillion while time custody of TCSO and Sheriff Glanz is
unacceptable. The denial of a medically nemmgs#heelchair, no matter how temporary, should
never occur; nor should displays of excesgwwsical violence agaihs/ulnerable inmates.
Trevillion’s claim for excessive force agaii3® Lahita, which was voluntarily dismissed, could
have potentially served as an aue for recovery for his injurieas could other potential claims.
Those theoretical claims, however, are not befloeeCourt, which must uphold its obligation to
give effect to the legal framework to whicTrevillion’s § 1983 Eighth Amendment claim is
subject. Such a claim imposes a very high énrthat must be met before liability may be

imposed. That burden was not met in this case.
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In light of the foregoing, Sheriff Glanz istéted to summary judgmeras to Trevillion’s
individual and official capacity claims amst him because an underlying Eighth Amendment
violation on the part of a subordinai#ficer has not een demonstratedsee Martinez, 563 F.3d
at 1091.

IT ISTHEREFORE ORDERED that defendant Stanley Glanz’s Motion for Summary
Judgment and Brief in Support (Doc. 77)gsanted. A separate judgment will be entered
herewith.

IT ISFURTHER ORDERED that defendant Glanz’s Motion in Limine (Doc. 76) is
moot.

SO ORDERED this 20th day of June, 2014.

JOHN B/ DOAVDELL
UNITED SYATES DISTRICT JUDGE
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