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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

GEORGE MARTIN and )
JANET MARTIN, Husband and Wife, )
)
Paintiffs, )
)
V. ) CaseNo. 12-CV-184-JED-FHM
)
INTERSTATE BATTERY SYSTEM )
OF AMERICA, INC., et al., )
)
)
Defendant(s). )

OPINION AND ORDER

Before the Court are Plaintiffs’ Objectis to the Court’'s December 12, 2013 Opinion
and Order (Doc. 79), authored by Magistrate @uBgank H. McCarthy. Rintiffs request that
the Court reverse Judge McCarthy’s decision (O&}.denying the plaintiffs’ motion to compel
the defendants to respond to certain discoverguests regarding other lead-acid battery
explosions occurring in the pafve years. Plaintiffs havalso filed a Motion to Strike
Duplicative Expert Witness (Doc. 66), which aske Court to limit defendants to the use of a
single causation expert.

l. Plaintiffs’ Objections to the Magistrate Judge’s Opinion and Order (Doc. 78)

BACKGROUND
This products liability case involves the expdosof a deep cycle marine battery used by
George Martin to power a trolling motor dms boat. On September 30, 2011, Mr. Martin
hooked the marine battery up tcstbattery charger for approxitedy the fifth time since its
purchase 17 months earlier. e€lmext day, he traveled withis boat to Ft. Gibson Lake,
unloaded the boat into ¢hlake and attempted to operats kiolling motor, which did not

function properly. Thereafter, MMartin inspected the batteryp@its connections During that
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process, the battery exploded into Mr. Martin’s face and eyes, causing him severe injuries. The
plaintiffs, Mr. Martin and his we, Janet, seek to hold the defendants liable for his injuries,
alleging that the battery at issue was defective.

On October 11, 2013, plaintiffs filed a motitmcompel which sought full and complete
responses to certain interrogatories and requests for piaducin his December 12, 2013
Opinion and Order ruling on plaintiffs’ motion, tiMagistrate Judge notetiat plaintiffs had
failed to identify exactly what the moti sought by way of additional discovéry.lt was
surmised that the plaintiffs wanted information regarding other lawsuits or complaints about
similar explosions of the defendants’ batteri@se Opinion and Order focused on Interrogatory
No. 17 as the only discovery request which wagialy directed at the information sought in
plaintiffs’ motion to compel:

INTERROGATORY NO 17. Please identifyna and all complaints, lawsuits, or

claims submitted or known to you relating to the alleged defect(s) of similar

makes and models of the subject produfgresmced in Plaintiffs’ Petition, and for

those that are or have been in litiga, include the case name, case number and

venue of litigation.

(Doc. 78, at 2§. Defendant Johnson Controls Battery Group, Inc (“Johnson Confrisponse

to this interrogatory provides as follows:

! Judge McCarthy referenced numerous othercagfcies in the plaintiffs’ motion. These
include plaintiffs’ reliance upon the former vienrs of Fed. R. Civ. P26, which contained a
broader scope of permissible discovery, and pftshfailure to identify and include the full
recitation of the specific diswery requests which allegediycked a sufficient response.

2 The Opinion and Order also stated that mléfs’ reply brief had “mentioned Request for
Production Nos. 7 and 13 for the first time, bud dot make any specific argument related to
those requests.” (Doc. 78, an2). This Court concurs withudge McCarthy’s assertion that
discovery requests beyond Interrogatory No. 17ewwet the subject cirgument or authority
advanced in the plaintiffs’ or defenata’ briefing on the motion to compel.

® Plaintiffs also pursue their clainagainst Interstate Battery SystefmAmerica, Inc., Interstate
All Battery Center, Inc., and Distributor Opemats, Inc. (hereafter, the “other defendants”).
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RESPONSE: Defendant objects to thiguest as over broad, unduly burdensome
and not reasonably calculated to let the discovery of relevant and/or
admissible evidence to the extent that iurdimited in time or scope so that it
relates to substantially similar occurresc Defendant further objects that the
phrase “the alleged defect(s)” is vagared confusing because Plaintiff has not
alleged any defect with sufficient specify to inform Defendants of what the
alleged defect is. Notwithstanding andhmut waiving its olbgctions, and in the
spirit of cooperation, Defendant statést Mr. Jacobson has issued a report on
behalf of Plaintiff which wrongly contendbat the subject Iti@ry was defective
for failing to include two warnings he hasated and, to the best of Defendant’s
understanding, it is Plaintiffétent to allege Mr. Jacobson’s conclusion as “the
alleged defect.” Accordingly, Defendantshaearched to identify any complaints
for the five (5) year period prior to plaintiff's alleged accident with respect to the
same make and model where the complaiontains allegations substantially
similar to the opinion of dect in Mr. Jacobson’s May, 2103 report. There were
none. Defendant then broadened the se&wcketermine if during that same
period there were any allegations substéigtEmilar to the opinion of defect in
Mr. Jacobson’s May 1, 2103 report for théet models of mamie batteries sold
by defendants. There were none. (Tlearsh was not limited to warnings. It
included the underlying substance ok tproposed warningso identify any
occurrence where a claimant assertegq®al injury caused by an explosion due
to plate growth and electrolytess resulting from overcharge.)

(Id., at 2-3). Judge McCarthpdnd that Johnson Controls’ resperedequately answered the
interrogatory based upon a findititat plaintiffs’ expert witnes€)r. Dean Jacobson, had opined
that the only defect present iretlvattery at issue was a failure to provide adequate warnings.
(Seeid., at 3 ("Plaintiffs’ expert has not identifiedny specific design or mafacturing defect in
the subject battery, except that the battery lacked sufficient warnings.”)). Hence, the Magistrate
Judge denied plaintiffs’ motion mompel on this basis, among others:

Considering the content of Plaintiffexpert’s testimony, Defendant’s adequate

response to Interrogatory No. 17, the lackspécificity in Plantiff’'s arguments,

the fact that the date fadentification of experts ansubmission of expert reports

is long past (May 1, 2013), that Plaffi expert was deposed months ago (July

30, 2013), the fact that Plaintiffs’ motida compel was filed on October 11, 2013

when at the time the discovery deadline was set for October 31, 2013, and the

four-times extended discovery deadliaeset to expire on December 31, 2013, the

court finds that Fed. R. Civ. P. 26(b)@)(ii))3 is propely applied to deny

Plaintiffs’ motion to compel.

(1d., at 4).



Plaintiffs now object to the Opinion and d@r, arguing that it is clearly erroneous and
contrary to law.
STANDARD
The district court reviews a magistratelge’'s order on a non-gissitive motion under a
“clearly erroneous or contrary taw” standard. 28 U.S.C. &36(b)(1)(a); Fed.R.Civ.P. 72(a).
“A finding is clearly erroneous vén although there is evidencestapport it, theeviewing court
on the entire evidence is left with the defingad firm conviction tht a mistake has been
committed.” Somerlott v. Cherokee Nation Distributors, Inc., 686 F.3d 1144, 1148 (10th Cir.
2012) (quotingRio Grande Slvery Minnow (Hybognathus amarus) v. Bureau of Reclamation,
599 F.3d 1165, 1175 (10th Cir. 2010)). A magistres afforded broad discretion in the
resolution of non-dispositive discovery disputesd dthe court will overrule the magistrate's
determination only if thigliscretion is abused.Aircraft Fueling Sys., Inc. v. Sw. Airlines Co., ,
2011 WL 4915549, at *1 (N.D. Okla. Oct. 17, 2011).
DISCUSSION
This Court has thoroughly reviewed thaiptiffs’ motion to compel and the related
briefing, the Opinion and Ordessued by Judge McCarthy, and tiaintiffs’ objections to the
Opinion and Order and the related briefing. Twurt finds plaintiffs’objections are without
merit, with one exception, théteing plaintiffs’ objection regandg the scope of their product

defect claim and related discovéryThe primary issue is that plaintiffs did not adequately

* Determining the merit of this particular objectis complicated by the poor presentation made
by plaintiffs before the Magistrate JudgeJudge McCarthy correctlypointed out serious
deficiencies in plaintiffs’ motioto compel and that such defic@es alone could have justified
denying the motion. However, in the interedt ensuring complete discovery and a full
opportunity for the parties to ddep and litigate their dispute,éhCourt has fully examined the
merits of plaintiffs’ objections.



establish the scope of theirgolucts liability claim by attenimg to rebut the defendants’
characterization of Dr. Jacobson’s opinions. dadtof supplying Dr. Jacots's expert report to

the Magistrate Judge—as thépave done in their objectionshe plaintiffs relied upon the
allegations in their Amended Complaint. eliMagistrate Judge relied upon Dr. Jacobson’s
deposition testimony, which was cited by defendants, to reach the conclusion that plaintiffs’
claims were limited to an allegation of inadequate warnings.

While Dr. Jacobson did state in his deposittestimony that his opinions regarding
defects in the battery were based solely onlaréato warn, his report, upon which defendants’
discovery responses are based, is clearly natasmow. In his report, Dr. Jacobson makes
numerous assertions of defect in the subjeattery as a result of its construction, which
allegedly created a situation where an internal electrical arc in the battery could ignite the
flammable vapors which had built up from overchaggof the battery. To that end, the report
states as follows:

16.7 The subject battery experiencegngicant positive plate growth, which

resulted in contact with the negative edts (strap and lugs) which led to the

generation of an internal arc, whichtaieated the hydrogen-oxygen mixture in the

battery cell ullage spaces.

16.8 If a given cell shorts hyositive to negative metal contact, the other cells go

into over-charge during charging. Theadfper is going to antinue charging the

battery and gassing is going to be geted by the overcharge of the unshorted
cells and positive plate growth in the overcharging cells can be excessive.

* * *

16.35 It is opined that MiMartin was not responsibler the battery explosion
which caused his injuries. There was nademce of misuse of the battery that
was not related to a lack of warningsdainformation with the battery design.
The battery conditions appeared seripugegraded even though the use was
consistent with foreseeable operation &mcal maintenance. The plate growth
and resultant defective conditions resulting in the explosion were not caused by
Mr. Martin, but ratheby Johnson Controls.



16.36 It is opined that the subject batiehat was only used for 17.5 months

(less than 1.5 years), had degrademfilsgwith excessive plate growth which

resulted in contact between positive and negative structure. The act of checking

the wires between the subject battery amdetiectric trolling motor only served to
generate a condition whereby Mr. Martinsnia the danger zone of the exploding

battery.

16.37 The defective plate growth amdrresponding structural degradation

conditions in the subject battery réed in an unreasonably dangerous product

which created a substantial risk qfersonal injury due to the lack of

implementation of available and established industry standards and practices and

state of the art technology relative toarine battery design, warnings,
instructions, fabrication and quality cortreecessary for safe battery operation

and reasonable conformity witlbnsumer expectations.

(Doc. 79, at 93; 97-98).

It is clear from these excerpté Dr. Jacobson’s port that, in addition to a failure to
warn, he opined that the baiteitself was defective and th#te purported defect may have
resulted in the condition that brought abdle explosion. Defendant Johnson Controls has
therefore incorrectly dracterized the scope of Dr. Jacobson’s report in its response to
Interrogatory No. 17. While the response ttetrogatory No. 17 purports to have provided
information with respect to “any occurrence whareaimant asserted personal injury caused by
an explosion due to plate growéimd electrolyte loss resultingo overcharge”, it is evident
that the defendants do not believe themselvég tobligated to provide such information.

To the extent the Opinion and Order sugg#sts discovery should have been limited to
claims and defenses regarding oalfailure to warn, it is inconsistent with the opinions set forth
in Dr. Jacobson’s report. While this was certaimbt the fault of the Mgistrate Judge, it does
warrant modification of the Opinion and OrdeDefendant Johnson Caals is ordered to

provide, within 14 days of the date of th@pinion and Order, a supplemental response to

Interrogatory No. 17 which complies with tf@pinion and Order and fully embraces the scope



of Dr. Jacobson’s expert reporThe Magistrate Judge’s Opinion and Order is affirmed in all
other respects.

Il. Plaintiffs’ Motion to Strike Dupl icative Expert Witness (Doc. 66)

Plaintiffs request thahe Court enter an order limitingdaliefendants to a single expert to
testify as to causation of the ttexy explosion. The plaintiffsuggest that the two expert
witnesses identified by the defendants, JahnDevitt and Dr. Joggh E. Liedhegner, are
duplicative and that one should sieicken under Fed. R. Evid. 403. Plaintiffs identify opinions
in Mr. Devitt’'s expert report and Dr. Liedgeer's Rule 26 disclosures which substantially
overlap—specifically as to the cause of thétdrg's explosion. Defedants counter that Mr.
Devitt and Dr. Liedhener have different areasxqegtise and will testify as to different aspects
of the issues raised in plaintiff's expert’s repaViore specificallythe defendants state that:

Mr. Devitt is an electrical engineer whalhtestify regarding electrical aspects of

the battery and eliminate an internagatical malfunction ashe cause of the

alleged explosion. On the other hand, Mr. Liedhegner is a chemical engineer who

will testify regarding warnings and vatis chemical aspects of the battery,

including the fact that plate growth revedimisuse of the battery. Both conclude

that Mr. Martin’s injuries were not caed by a manufacturg or design defect,

but they each reach the conclusion viadinict avenue based on their respective

gualifications.

(Doc. 72, at 8.

°> Plaintiffs’ motion to compel confgined of the other defendanfsilure to respond to written
discovery. According to the parties’ briefingll defendants were served with the same
discovery requests as those served on Johneatrdls. Judge McCarthy’s Opinion and Order
permitted the other defendants to have additional time to respond to the discovery requests
directed to them because of confusion as tuice of the discovery requests. The discovery
requests served on the other defendants had not yet been answered at the time plaintiffs’
objections were filed. Accordingly, thisedision applies with equal force to the other
defendants’ discovery responses.

® The defendants’ statement as to the sulgédilr. Devitt's testimony seriously undermines
their statements in reference to ptdfe’ objections discussed in sectionstpra. Mr. Devitt's
testimony clearly contemplates afegation on the part glaintiffs as to a defect in the battery
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“While district judges have bad discretion to exclude expert witnesses, they may not do
so ‘arbitrarily, or on the Iss of mere numbers.’Nalder v. W. Park Hosp., 254 F.3d 1168, 1173
(10th Cir. 2001) (quotingreen Constr. Co. v. Kan. Power & Light Co., 1 F.3d 1005, 1014 (10th
Cir. 1993)). In discussing adirict court's decision to lirh purportedly duplicative expert
testimony, théNalder court stated:

We have several concerns about thesesams. Most importaty, they point to

nothing other than overlappirgualifications of plaintiffs’ experts and the mere

possibility that duplicativedestimony could result. Our review satisfies us that

plaintiffs took care to compartmentalitee areas of testimony of each of their
expert witnesses and thptaintiffs' amended expedesignations thus contain

little or no actualoverlap of the experts' proffergestimony—and certainly not

enough to support a blanket prohibition.

Id. at 1174 (emphasis in origindl).

Here, the Court is guadl by the rationale dflalder. While some overlap is present in
the designated areas tstimony of Dr. Liedhegner and Mbpevitt, the Court finds that their
testimony, as described by defendants, is suffilgiedistinct to negatea finding that their
testimony is duplicative. It is true that the B&ge report of plaintiffs’ expert does largely
encompass both areas of testimony presenteddfgndants’ two experts. But it does not
necessarily follow that the defendants should béédunto a single expert. Defendants state that
Dr. Liedhegner and Mr. Devitt will testify as to tiigt aspects of plaintiffs’ claims of defect in
the subject battery. It is also premature to slae that their testimmy will necessarily be as

duplicative as plaintiffs suggest. At the timé plaintiffs’ motion, neither expert had been

deposed by plaintiffs. Indeed anitiffs point out that the pnary motivation underpinning their

beyond a failure to warn; specificallhat a defect in thbattery caused an intenarc. In short,
Deuvitt’s opinions appear to be intended tbueDr. Jacobson’s opinions regarding the cause of
the battery’s explosion.

" Despite these concerns, tNalder court found that the distriatourt had not abused its
discretion.Id. at 1175.



motion is to avoid the cost of deposing both oustafte experts. The Court is sensitive to the
costs resulting from such depositions, but calsine is not sufficient cause to warrant the
limitation plaintiffs seek. Moreover, it does not appear that defesda®k to introduce both
experts for the purpose of increas plaintiffs’ costs. The dendants do not seek to introduce
numerous experts in this casejyotwo. It is not unreasonable &xpect that two experts would
be utilized to testify as to thmmplex scientific issues presemteere. Should this case proceed
to trial, Mr. Devitt and Dr. Liedhegner will hde permitted to testify in a duplicative manner
and will be subject to the compartmentalizatiof their testimony which defendants have put
forth in support of their opposition to plaintiffs’ motiortee, e.g., Nalder, 254 F.3d at 1173;
Marsee v. U.S Tobacco Co., 866 F.2d 319, 324 (10th Cir. 1988p( error to eglude cumulative
evidence). Plaintiffs have notmenstrated that either of defemtisl experts shdd be stricken
as duplicative at thisagje of the proceedings.
CONCLUSION

IT IS THEREFORE ORDERED that plaintiffs’ Oljection (Doc. 79) igranted in part
and denied in part

Defendant Johnson Controls asdered to provide, within 1days of the date of this
Opinion and Order, a supplemental responskntierrogatory No. 17 which complies with this
Opinion and Order and fully embraces the scop®r. Jacobson’s expert report. The other
defendants are likewise ordered to supplemesit tlesponses to Interrogatory No. 17 should
their responses be similarly deficient.

IT IS FURTHER ORDERED that Plaintiffs’ Motion to Strike Duplicative Expert

Witness (Doc. 66) ideniedat this time.



SO ORDERED this 28th day of March, 2014.
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