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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

PAMALA VINCENT, )

individually and as representative )

of a class of all thosesimilarly situated, )
)

Maintiff, )

)

2 ) CaseNo. 12-CV-210-JED-PJC
)

LINDSEY MANAGEMENT CO., INC. )

A/K/A LINDSEY MANAGEMENT )

COMPANY, INC., et al.,

N~ —

Defendants.

OPINION AND ORDER

The Court has for its consideration defemdhindsey Management Co., Inc.’s Motion
for Summary Judgment on the Proper Defendssud and Brief in Support (Doc. 30), defendant
James E. Lindsey’s Motion for Summary Judgmamtthe Proper Defendant Issue and Brief in
Support (Doc. 31), and two related motions, rgiffis Motion to Strke Sham Affidavit
Testimony and/or for Other Relief Deemed Apprat@ by the Court (Doc. 49) and plaintiff's
Combined Motion to Strike and Application &ile Sur-Reply Regarding Defendant Lindsey
Management Co., Inc.’s Motion for Summanydgment on the Proper Defendant Issue (Doc.
46).

I. Background

Plaintiff, Pamala Vincent, is a former tenaf the “The Greens at Owasso Apartments”
in Owasso, Oklahoma. Vincent initiated thisgiive class action against Lindsey Management
Co., Inc. (“LMC”), James Lindsey, the Chairman and Chief Executive Officer of LMC, and

numerous individual residentiapartment complexes, such as The Greens at Owasso, a Limited
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Partnership, which is managed by LMCLMC manages numerous apartment complexes in
several states. Each of thengaexes is owned by an individukdgal entity — usually in the

form of a limited partnership (collectively refedréo as the “Property Owners”) — which is not
owned or controlled by LMC. When a tenant decides to lease an apartment at a complex
managed by LMC, they enter into a lease agrent with the respective Property Owner that
owns the complex. Plaintiff alleges that the defendant Property Owners enter into leases with
their tenants which contain unlawful and uregnéable acceleration and liquidated damages
clauses and that the defendants have wrongfalliected in excess &4 million as a result of

these provisions.

Vincent claims that the provisions of theate at issue state that the Property Owners,
upon default of a tenant, can accelerate the remaining monthly payments of the lease term and
require full payment. The leas¢so contains a liquided damages clause wh states that the
Property Owner “shall be entitldd recover as liquidated damages an amount equal of one-half
of the rent calculated from the first day thie month following the date on which Resident
vacates the apartment through the end of ¢lasd term; but in no event shall the amount of
liquidated damages exceed an amount equal &= thmonths’ periodic rent.” (Doc. 1-2, at 18).
Upon a tenant’s early termination thie lease, tenantseaasked to sign a ‘@ident Release from
Lease” document which states that the tenantseatp pay liquidated deages, as described
above, in lieu of the Property Owner’s acceleration.

On March 16, 2012, Plaintiff filed a petti in Rogers County, Oklahoma, alleging

numerous causes of action against the defendants as a result of this allegedly unlawful conduct in

! Vincent's lawsuit also stated claims againstdsey & Associates, Inc., Lindsey & Associates,
Inc. of Arkansas, Laura Wall, Jobe Pattersand Christy Patterson. These defendants have
been dismissed by joint stipulann. (Docs. 19, 33, and 37).
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her individual capacity and apresentative of a putativdass. On April 10, 2012, the
defendants removed the case to this Coursyant to 28 U.S.C. § 1332 and the Class Action
Fairness Act, 28 U.S.C. § 1332(d). From theebrd this case, defendants LMC and James
Lindsey vigorously contested their status adypdefendants. To that end, the Court ordered
that discovery take place withespect to whether LMC andames Lindsey were proper
defendants. The Court also provided a tieador summary judgment briefing on the proper
party issue. LMC and James Lindsey each sekmary judgment as to plaintiff's claims
against them.
Il. Discussion

As an initial matter, plaintiff has filed two motions challenging materials submitted by
defendants in support of their summary judgmmotions which the Court takes up for the
purpose of determining what should be considered part of the summary judgment record.

A. Plaintiff's Motion to Stri ke Sham Affidavit Testimony and/or for Other Relief
Deemed Appropriate by the Court (Doc. 49)

Plaintiff seeks an order ofehCourt striking the affidaviestimony of D. Scott Rogerson,
the President of Corporate Operations and Ghigdncial Officer of LMC (Docs. 30-3 and 45-
2). Plaintiff argues that Rogson’s testimony is, among otherrigs, “misrepresentative and/or
misleading” when compared to various other paptesentations made by LMC about its status
with respect to the apartment complexes it manages.

The standards applicable to striking a putgdly sham affidavit are well established in
this Circuit:

“[A]n affidavit may not be disregardefsolely] because it conflicts with the

affiant’'s prior sworn statements In assessing a conflict under these

circumstances, however, courts will @éigard a contrary affidavit when they

conclude that it constitutes an attemptcteate a sham facssue.” We have
described cases in which an affidavit esifout a sham issue as “unusual.” In



determining whether an affidavit crest@a sham fact issue, we considered

whether: “(1) the affiant was cross-exaed during his earlier testimony; (2) the

affiant had access to the pertinent evidence at the time of his earlier testimony or

whether the affidavit was based on newlgodivered evidence; and (3) the earlier

testimony reflects confusion which th#idavit attempts to explain.”
Law Co., Inc. v. Mohawk Constr. & Supply C877 F.3d 1164, 1169 (10th Cir. 2009) (internal
citations omitted, italics added)As the language above implies, the sham affidavit rule does not
apply tounswornprior statements by an affianGee, e.g., Shockley v. City of Newport News
997 F.2d 18, 23 (4th Cir. 1993) (exmiaig that a sworn affidavit isot a “sham” merely because
it contradicts unsworn letterditill v. Martinez 87 F. Supp. 2d 1115, 1128 (D. Colo. 2000) (“Dr.
Richie's 1995 Report is not sworn testimony and,,tbhasnot be considered in a sham affidavit
inquiry.”); Oyarzo v. Tuolumne Fire Dist2013 WL 3327882, at *26 n.19 (E.D. Cal. July 1,
2013) (*“The sham affidavit rule does not apfyunsworn statements or documents.”).

Among the issues discussed in his affitgvRogerson makes the following pertinent
representations:

The Management Company does not handle the leasing of the property.

The Management Company does not handle the transaction, negotiation, or showing
of property.

The Management Company made no representations to any tenant regarding the
terms of any lease.

The Management Company took no part in the negotiations between the Property
Owners and any tenant.

All tenant negotiations and leasing traotons are performed by the Property Owner
and/or the Property Owner’s employees.

The Management Company does not own any of the apartment complexes it
manages, nor does the Management Company own or exercise any control over any
of the Property Owners that do own those apartment complexes.

(Doc. 30-3). Vincent contrasteese representations with those made by LMC on several other

occasions, including representations made duriegcthurse of other litigation. For example,
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when LMC was sued for alleged wagw®lations in thisCourt in 2006 Bryant v. Lindsey
Management Co., IncCase No. 06-CV-678), it made seVerspresentationduring the course

of that litigation which are contradictory to Rogerson’s averments. Specifically, LMC admitted
that employees at the facilities it managese “employed by LMC.” (Doc. 50-12, at 11 2, 6,
and 10). In addition, Vincent points to reme&tions made by defendant James Lindsey to
various government entities inshcapacity as Chairman of LMC wherein LMC is, among other
things, described as “own[ing] and operat[ing]renthan 25,000 apartment units in a seven-state
region.” (Doc. 49-9). Vincenattaches numerous other exhibits which contain statements by
LMC and others which strongly suggest that LM@ns the apartments it manages and directly
employs the individuals on siteS€eDocs. 49, 50, and 59).

Vincent has most certainly made a strafgpwing that LMC hasnade contradictory
statements with respect to its relationship ® d@ipartment complexes at issue. But of all the
materials plaintiff points to asonflicting with the Rogersonffedavit, none of them constitute
sworn prior statements Bogerson. As such, they are not velet to the sham affidavit inquiry
and provide no basis for strikifgogerson’s affidavits. In addition, the Court notes that LMC
has attempted to provide some explanatiantfi@ inconsistent positions it has taken. LMC
represents that it has made overly broad statenamdtsome mistakes in its characterization of
LMC'’s involvement with the apartments it managedMC also points out that it is not always
cost-effective for it to litigate the proper parsgue when it is sued and LMC has therefore not
contested its status as aoper defendant on some occasions. Based upon the foregoing, the
Court finds that Rogerson’s affidavits should mat stricken as sham testimony. Vincent's

Motion to Strike is therefordenied



B. Plaintiff's Combined Motion to Strike and Application to File Sur-Reply Regarding
Defendant Lindsey Management Co., Inc.’$viotion for Summary Judgment on the
Proper Defendant Issue (Doc. 46)

Vincent also asks the Court to strike thecldetion of Pamela Edwards, attached in
support of LMC'’s reply brief (Doc. 45-1), as weab “briefing and misrepresentations” contained
in the reply brief regarding poles of the Oklahoma Real EgaCommission. Vincent asserts
that Edwards’ declaratiis incorrect and misleading. Vindealso requests ¢hopportunity to
file a surreply to respond to issues purportedigech for the first time in LMC'’s reply brief.

Pursuant to Fed. R. Civ. P. 12(f), the Cduntay strike from a pleading an insufficient
defense or any redundant, immaterial, inipent, or scandalous matter.Motions to strike
affirmative defenses pursuant to Rule 12(8ré¢ disfavored and are infrequently granted.”
United States v. Hardagell6 F.R.D. 460, 463 (W.D. Okla. 1987); 5 C. Wright & A.
Miller, Federal Practice and Procedure: CivB 1381 (3d ed.) (collecting cases). Generally
speaking, a motion to strike seeks a “drastic remedyardage, 116 F.R.D. at 463-64
(citations omitted)see also Fed. Dep. Ins. Corp. v. Niveé85 F. Supp. 766, 768 (D. Kan. 1987)
(“A motion to strike will usually be denied unkethe allegations have no possible relation to the
controversy and may cause prepedio one of the parties.”).

The Court has carefully reviewed Ms. Edwairdeclaration and LMC'’s related brief, as
well as the materials submitted by Vincent, and fitidg the striking of Edwards’ declaration is
not warranted under the circumstasicelThe Court notes that pgraph four of the declaration,

which recounts Ms. Edwards’ conversation wéth OREC employee, is inadmissible hearsay.

The Court therefore declines to consider thatiporof the declaration ineaching its decision.



As to Vincent’s request for leave to fidesurreply, the Court Baeviewed LMC'’s reply
brief and finds that it does notise new arguments so aswarrant Vincent's filing of a
surreply. SeeLCvR7.2.

Accordingly, Vincent’'s Combined Motion t8trike and Application to File Sur-Reply
Regarding Defendant Lindsey kagement Co., Inc.’s Motion fdSummary Judgment on the
Proper Defendant Issue (Doc. 46) is alsnied

C. Defendant Lindsey Management Co., Inc.’Motion for Summary Judgment on the
Proper Defendant Issue and Brief in Support (Doc. 30)

Pursuant to the Court’s directive duritige September 4, 2012 status and scheduling
conference, summary judgment briefing on the proper party issue has been submitted by the
parties. Accordingly, the Cauhnas before it the summary judgnt motions of LMC and James
Lindsey. Plaintiff has filed responses to eadld a supplement with respect to LMC’s motion
for summary judgment.

Material Facts

LMC is a property management company thahages a number of residential apartment
complexes in Oklahoma and in other statincluding The Greens at Owasso, A Limited
Partnership (“The Greens at Cssa, L.P.”), where Vincent formgrresided. It is undisputed
that LMC is not a party to the lease agreensgged by Vincent or any other residential lease
agreement entered into by any tenant with respect to the apartments managed by LMC. The
lease agreement at issue is solely betweeérit and The Greens at Owasso, L.P. LMC does
not own The Greens at Owasso, L.P. or any efdther apartment complexes it manages, nor

does LMC own the Property Owners that own those apartment compléns®ad, LMC enters

2 The Court notes that, despite Vincent's sigsmions in support of her Motion to Strike
Rogerson’s testimony, she does not dispute mnshenmary judgment briefing that LMC “does
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into “Management Agreements” with the Prage®©wners, which authorize LMC to conduct,
inter alia, the following activities:

Display “for lease” signs;

Organize, manage, supervise, and conduct all leasing operations;

Sign, renew, extend and/or canlsglses or rental agreements;

Screen and qualify and to set suchndeds for screeningnd qualifying of all
leases;

Collect rents and all other reveesidue or to become due; and

Hire, supervise, direct and dischargall employees and/or independent
contractors required for the operatiomanagement and maintenance of the

property.

(Doc. 38-3, at 4-5). Despite Ingi authorized by the Managemégreements to engage in these
activities, LMC does not possess an Oklahoma Rstlte License issued by the Oklahoma Real
Estate Commission (“OREC”).

LMC maintains that the employees who warkthe leasing offices of the apartment
complexes are employed by the respective Prpgaviners, not LMC. However, Vincent has
submitted evidence as part of the summary judgmecord which raises questions about the
status of these employees. Specifically, Vingaints out that the W-2 forms of LMC’s former
co-defendants Laura Wall, Christy Patterson, aigk Patterson (the “Employees”) list LMC as
the “Employer.” Jobe’s and Christy Pattmms email addresses utilize the domain of
“‘@lindseymanagement.com.” The Employees asmtified their direct supervisors as Cathy
and Joe Deases, who are employed by LMC as€‘\Presidents and Regional Supervisors.”

(Doc. 38-7, at 8). FinallyLMC’s website offers career opportunities at LMC to potential

not now nor has it ever owned or operated any ettiétyis or has been a party to any residential
lease agreement with any person or persons.” (Doc. 30,saemlsdDoc. 38, at 4 (admitting
this statement of fact)).



employees for positions such as CommunityeBlior and Leasing Consultant — both categories
of employees which LMC claims are employedthg respective Property Owners, not LMC.
Summary Judgment Standard

Summary judgment is appropridié the movant shows that there is no genuine dispute
as to any material fact and th@want is entitled to judgment asmatter of law.” Fed. R. Civ. P.
56(a); see also Celotex Corp. v. Catrett77 U.S. 317, 322-23 (1986xnderson v. Liberty
Lobby, Inc, 477 U.S. 242, 250 (1986). In considegria summary judgmemotion, the courts
determine “whether the evidence presents a sufficient disagreement to require submission to a
jury or whether it is so one-sided that qragty must prevail as a matter of lawAnhderson477
at 251-52. The evidence of the non-movant is téaken as true, and all justifiable inferences
are to be drawn in non-movant’s favoknderson477 U.S. at 255ee Ribeau v. Kat6é81 F.3d
1190, 1194 (10th Cir. 2012). “Crdulity determinations, the vighing of evidence, and the
drawing of legitimate inferences from the facts pury functions, not those of a judge . . . ruling
on a motion for summary judgment. . . Ahderson 477 U.S. at 255. “[A]t the summary
judgment stage the judge's function is not hifeelveigh the evidence and determine the truth
of the matter but to determine whetltleere is a genuine issue for trial&nderson477 U.S. at
249.

“When the moving party has carried its @emn under Rule 56[a], its opponent must do
more than simply show that there is some metaphysical doubt as to the material facts.”
Matsushita Elec. IndusCo. v. Zenith Radio Corp475 U.S. 574, 586-87 (1986) (citations
omitted). When the record, taken as a whole, ‘towt lead a rational trier of fact to find for
the non-moving party, there is no genuine issue for trid.”(quotations omitted). “The mere

existence of a scintilla of evidence in supportha plaintiff's position will be insufficient; there



must be evidence on which the [trier of fambuld reasonably find for the plaintiff. Anderson
477 U.S. at 252. In essence, the inquiry far @ourt is “whether the evidence presents a
sufficient disagreement to require submission farg or whether it is so one-sided that one
party must prevail as a matter of lawd. at 250. In its review, the Court construes the record in
the light most favorable to thgarty opposing summary judgmerarratt v. Walker 164 F.3d
1249, 1251 (10th Cir. 1998).
Discussion

Vincent has acknowledged that her claifes violation of tle Oklahoma Landlord
Tenant Act, 410kla. Stat § 101,et seq (“ORLTA”"), breach of contract, breach of the duty of
good faith and fair dealing (i.e. @hdaith), and negligent/tortiousreach of contract, and breach
of fiduciary duty — Counts I, X, Xl, XIIXIll of her petition, respectively — araot asserted
against LMC® LMC seeks summary judgment as to temaining claims in Vincent's petition,
primarily on the basis that such claims cannoalbeged against it as a non-party to the lease
agreement.

1. Violation of the Oklahoma Real EstatelLicense Code and/or Oklahoma Real
Estate Commission Rules (Count II)

Plaintiff alleges that LN violated the Oklahoma ReBktate Licensing Code, SDkla.
Stat § 858-101, et seq. ("ORELC”) and the @sponding Oklahoma Real Estate Commission

Rules, Okla. Admin. Code 605:10-1-4t seq (‘ORECR”) by performingreal estate services

¥ The Court observes that Vincent did not raise teerhof alter ego liabity or corporate veil
piercing in her response to LMC’s motion fomsmary judgment or imesponse to defendant
James Lindsey’s motion for summary judgmenfedgDoc. 38;see alsoDoc. 39, at 7 (noting
that the Court need not enter the “thicket” ofpmrate veil piercing)). Vincent did later discuss
alter ego liability and veil pieing in the context of her Mimn to Strike Sham Affidavit
Testimony and/or for Other Relief Deemed Apprata by the Court (Doct9), however that is
not tantamount to raising the issue in oppositmsummary judgment and the issue is therefore
waived. See, e.g., Workers v. Hope Elec. Cpo880 F.3d 1084, 1096 (8@ir. 2004) (declining

to review arguments not assertespposition to summary judgment motion).
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without a license. Plaintiff poiatout that, under ORELC, real dstdicensees h& a duty to
treat all parties with honesty and exercise readenzdre, as well as a duty to comply with all
requirements of ORELC and *“all applicableatstes and rules” — which Vincent argues
incorporates the strictures found in ORLTA. GRIla. Stat § 858-353(A). LMC counters that it
IS not engaging in the types afttivities governed by ORELC, amden if it were, Vincent has
no basis to bring a claim under ORELCaa®sult of LMC’s unlicensed status.

Under ORELC, it is “unlawful for any person &ut as a real estate licensee, or to hold
himself or herself out as such, unless the grershall have been Bosed to do so” under the
statute. 590kla. Stat § 858-301. A “licensee” is deked by ORELC as any person who
performs any act set out in the ahgtiion of a broker, which includes:

any person, partnershipssociation or corporation, fieign or domestic, who for a

fee, commission or other valuable consadien, or who with the intention or

expectation of receiving or collecting fee, commission or other valuable

consideration, lists, sells affers to sell, buys or offers to buy, exchangests

or leases any real estater who negotiates or attertgpto negotiate any such

activity, or solicits listings of places for rent or lease, or solicits for prospective

tenants, purchasers or sellers, or whoradises or holds himself out as engaged

in such activities
59 Okla. Stat § 858-102 (italics added).

Viewing the evidence in the light most favorabdeVincent, the Court finds that there is
a dispute of fact as to whetr the employees at the apagtih complex now at issue — The
Greens at Owasso, L.P. — are employed by LMCanother entity. Vincent has put forth
evidence which raises a genuigeestion as to the status of the employees who negotiated and
executed the lease with heithis determination, however, doast bring about the denial of
summary judgment as to Vincen@RELC claim. This is so for two reasons. First, Vincent has

not demonstrated that a privaigéizen is entitled to bring eause of action under ORELC based

upon an entity performing unlicensed activitfthe Court has found no Oklahoma authority
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permitting such a cause of action and Vincentitiastified none. Second, even if such a claim
were viable, Vincent has also failed tontmnstrate any causal connection between LMC’s
unlicensed activities and the harm she is allégdthve suffered. The harm Vincent complains
of stems from the allegedly unlawful leasewoich Vincent admits LMC is not a party.

Vincent secondarily argues that the dsitimposed by ORELC incorporate compliance
with ORLTA. Yet, Vincent has acknowledgétat ORLTA cannot provide a basis for LMC'’s
liability. (SeeDoc. 38, at 13 (“Plaintiff is not as$img a claim against Lindsey Management
under Count | (ORLTA).”)). This is because ORLTANtains a safe harbor provision for fully
disclosed property management companies sschMC whereby sucproperty managers are
not considered landlords under the ActSee 41 Okla. Stat § 116. Because Vincent
acknowledges her claim is based upon an alleigeorporation of ORTA into the duties
imposed by ORELC, her purport€@RELC claim is little more than a strained attempt to hold
LMC liable under ORLTA. ORELC should not beempreted in a manner that would permit a
claim based upon ORLTA when ORLTi#self does not permit such a claim. As such, LMC is
entitled to summary judgmeas to Vincent's ORELC/ ORCR claim (Count II).

2. Oklahoma Consumer Protection Act (Count 1X)

Vincent seeks to hold LMC liable unddre Oklahoma Consumer Protection Act, 15
Okla. Stat 8 751,et seq (“OCPA”). LMC seeks summary judgnt with respecto this claim
on the basis that, because Vintgrlaim is based upon allegedly unlawful lease provisions, and
it is not a party to the lease, LMC cannowvéangaged in any unlawful practice under the
OCPA. LMC also points tBuqua v. Lindsey Management Co.,.JrR008 WL 2894064 (W.D.

Okla. July 22, 2008), where tlmurt found that an OCPA chai against LMC was not viable
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where it was based upon alleged violationgha® ORLTA. Vincent argugethat her case is
distinguishable on the basis that thequacourt was not faced with the same set of facts.

“Based on the statutory language, the four elets1 of a consumer's private action under
the OCPA are: (1) that the defendant engaigedn unlawful practice as defined at 15 O.S.
(1991), § 753; (2) that the challenged practice ocdurréhe course of dendant's business; (3)
that the plaintiff, as a consumer, suffered anrinja fact; and (4) that the challenged practice
caused the plaintiff's injury.’Patterson v. Beall19 P.3d 839, 846 (Okla. 2000).

Vincent identifies two allegedly unlawful @ctices — inclusion of the lease agreement
provisions and LMC’s unlicensedtatus. The first, asxplained above, is based upon a
purported violation of ORLTA, which the Oklahonegislature has determined does not apply
to property managers such as LMC. Amqua the court determined th#te plaintiff could not
bring a claim under the OCPA where the uhdeg unlawful conduct was alleged to be a
violation of ORLTA. The court explained:

Although violations of the OCPA are not limited to persons in contractual privity

with a plaintiff and the act is to be inpeeted liberally to achieve its remedial

purposes, the court concludes the gdngravisions of the OCPA may not be

relied upon to supplant a specific legislatdetermination that conduct is not

actionable, at least where the plaintiffiée on the same identical conduct that is

the subject of the more specific legislative enactment.

Fuqua 2008 WL 2894064, at *3. The Caus persuaded by thistranale. Vincent's OCPA
claim is based upon conduct which is not actib@against LMC under é@ORLTA. While this
case does vary frofuquainsofar as plaintiff has pledlegations regarding LMC'’s unlicensed
status, this allegation does rnya¢ld a contrary result. As with Vincent's ORELC claim, LMC’s
unlicensed status was not the cause of Vinceliéged injury. Causation is a necessary element

of an OCPA claim. See Pattersqnl9 P.3d at 846. As such, LMC is entitled to summary

judgment on Vincent’'s OCPA claim.
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3. Declaratory Judgment and Severance of lllegal Contract Terms (Counts IV
and VIII)

Vincent is not pursuing a breach of contreleim against LMC. Nevertheless, she seeks
a declaratory judgment with respect to LMC deiclg the lease agreement void and/or severing
the allegedly illegal provisions therein. LMsgeks summary judgment tasthese counts based
upon its status as a non-party te thase agreement. Vincengaes she can pursue declaratory
relief and severance with respecttdC because it drafted the lease.

With respect to declaratory judgment, LM&S, a non-party to the lease agreement, has no
ability to enforce the lease agreement. dssert a declaratory ggment action against a
defendant, that defendant must have a conestatee in the subject matter of the action. While
LMC is arguably involved in the negotiatiomch execution of the lease agreement, it has no
rights or responsibilities under the contracee EEOC v. Waffle House, 1834 U.S. 279, 294
(2002) (“It goes without sayinthat a contract cannot bind a nortgd). Because LMC is not a
party to the lease agreement, it lacks a sefficistake in the Court's determination of the
agreement to permit a declaratory judgraction to proceed against iBee, e.g., Holmes v.
Chesapeake Appalachia, LL2012 WL 3647674 (N.D.W. Va.uwy. 23, 2012) (holding that a
declaratory judgment action walihot be permitted to proceedainst defendant who was not
party to the contract at issue).

As to Vincent's severance remedy, the saniemale applies. Vieent agrees that LMC
is not a party to the leasagreement and does not assert a breacbntract claim against LMC.
When a contract provision is unenforceable oart considers whether that provision may be

severed and the remainder of the contract enfor&=e City of Bixby v. State ex rel. Dep't of

* As the Court previously noted,dfe is a dispute of fact reging which entity employs the
individuals negotiating and executing thésases on behalf of the Property Owners.
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Labor, 934 P.2d 364, 370 (Okla. Civ. App. 1996). &&#nt’'s request for severance has no legal
effect on LMC because LMC has no righinder the lease agreement.

LMC is entitled to summary judgment as toudts IV and VIII of phintiff's petition.

4. Negligence/Gross Negligence (Count Il)

LMC seeks summary judgment as to Vincent's claim for negligence/gross negligence.
LMC asserts that Vincent’'s negligence allegation involves only negligent drafting of the lease
agreement at issue and LMC owed no duty toc¥im with respect to that drafting. Vincent
counters that her claim is broader. Speciiga¥incent argues that LMC breached a duty to
exercise care in its “leasing andperty management activities asue in this litigation.” (Doc.

38, at 17). However, Vincent adds little spemxifi beyond this generatatement and the Court

is left to theorize about its possible meanind3oes a property management company have a
duty to disclose to a prospective tenant thitage provision is potdatly unenforceable? The
parties do not supply an answer to this question.

The harm of which Vincent complains has its genesis entirely in an allegedly
unenforceable lease term. As such, for LMbéoliable for negligence, it would have to be
under a duty to prevent a potehtianant from executing a leasentaining such a provision.
Vincent has supplied no #orities which suggest @ such a duty exisend this Court located
no such authority. However, thtuation is somewhat analogousliichterman v. Pickwick
Pines Marina, Ing 2010 WL 1709980 (N.D. Miss. Apr. 23)20), where a lessee claimed it was
harmed by the negligent preparation of a lease by an entity that was not a party to the contract.
The Lichtermancourt held that a negligence claim of this type was not viable because the non-
party drafter owed no duty to dhlessee by virtue of a special, confidential, or fiduciary

relationship; nor did the facts show that thrafter was acting on behalf of the lességb. at *3.

15



The Court finds this reasoning persuasive. Under the facts presented here, the Court cannot say
that LMC owed Vincent a duty to ensure thittarms in the lease at issue were enforceable
and/or fair to Vincent. Moreoveit is clear that LMC was, at all times, acting on the behalf of
the Greens at Owasso, L.P., the party to theelagseement. Summary judgment is therefore
granted with respect to Vinceathegligence/gross negligencainl against LMC (Count 111).
5. Fraud/Deceit (Count V)

Vincent alleges claims against LMC for fradei¢eit, i.e. actualral constructive fraud.
This claim fairs no better tharer negligence claim.

To establish constructivefaud under Oklahoma law, Vincent must demonstrate the
following elements:

(1) defendant owed plaintiff duty of fullisclosure, whether as part of general

fiduciary duty or as duty arising onaefendant voluntarily chose to speak to

plaintiff about particular subject matté@) defendant misstated fact or failed to

disclose fact to plaintiff, (3) defend&imisstatement or omission was material,

(4) plaintiff relied on defendant's mat misstatement or omission, and (5)

plaintiff suffered damages as a result dd@fendant's material misstatement or

omission.
Schlanger Ins. Trust v. John Hancock Life Ins. (U.S.A, 1883,F. Supp. 2d 1109, 1120 (N.D.
Okla. 2012) (quotingpecialty Beverages, L.L.C. v. Pabst Brewing 687, F.3d 1165, 1180-81
(10th Cir. 2008)). An intent to deceive on the mdrthe defendant is noecessary to prevail on
a constructive fraud claimld.

To recover for actual fraud under Oklahoma law, Vincent must prove:

(1) the defendant made a material repreegem; (2) the representation was false;

(3) defendant made the representation when he knew the representation was false,

or made the representation as aifpas assertion recklessly, without any

knowledge of its truth; (4) defendant maithe representation with the intention

that it should be acted upday plaintiff; (5) plaintiff acted in reliance on the

representation; and (6) plaiih suffered injury as a ult of the representation.

Lillard v. Stockton267 F.Supp.2d 1081 (N.D. Okla. 20@8ixation omitted).
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Vincent points to no false representation magidMC or material fact which was not
disclosed to Vincent. Indeed the terms of the lease agreement were clearly disclosed to and
initialed by Vincent. $eeDoc. 1-2). Even assuming one or more of the lease provisions were
ultimately deemed unenforceable, drafting lease agreement with a provision that is
unenforceable does not constitute a false reptasem. That is, the representation was true
when made, however it is found to be unenforceabla matter of contract law or ORLTA, as
the case may be. Vincent cites broad language used by Oklahoma courts when describing the
concept of fraud, however thegassages do not relieve her frdemonstrating the foundational
requirements of a fraud claima-material omission or misregentation. Vincent simply does
not explain how LMC’s actions and/or represgions constitute a material omission or
misrepresentation. Accordingly, LMC is entitledsummary judgment with respect to Vincent’'s
fraud/deceit claim (Count V).

6. Money Had and Received and Unjust Enrichment (Counts VI and VII)

Vincent alleges claims for money had aedeived and unjust enrichment. LMC seeks
summary judgment with respect to these claamgain on the basis thatig not a party to the
lease agreement and therefore & ha funds of Vincent's to return. The Court agrees. LMC is
not a party to the lease and is not the legétyeto which any funds were paid by Vincent.
Vincent has not put forth any evidence whailggests that LMC and the respective property
owners have failed to observe corporate foiteal or commingled funds. Indeed, the record
contains evidence to the contrary. This undisg@vidence shows that the Property Owners file
tax returns individually, as does LMC, and otherwise observe corporate formalities. As such,

LMC is entitled to summary judgment with respect to these claims.
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7. Civil Conspiracy (Count XIV)
“A civil conspiracy consists divo or more persons agreeig do an unlawful act, or to
do a lawful act by uawful means.” Peterson v. Grishanb94 F.3d 723, 730 (10th Cir. 2010)
(quoting Roberson v. PaineWebber, In®@98 P.2d 193, 201 (Okla. Ct. App. 1999)). “[A]
conspiracy between two or mgoersons to injure anothernst enough; an underlying unlawful
act is necessary to prevail @ncivil conspiracy claim.” Roberson 998 P.2d at 201 (italics
added). “Disconnected circumstances, any. . whith[ ] are just as ansistent with lawful
purposes as with unlawful quoses, are insufficient to establish a conspiradyéterson 594
F.3d at 730 (internal quotations omitted).
Having failed to withstand summary judgmentharespect to any of her claims against
LMC, she has not raised a triable issue of &cto whether LMC conspired to do an unlawful
act. In light of this, LMC is entitled to sunary judgment on Vincent’s civil conspiracy claim
(Count XIV).
8. Agency Liability
Finally, LMC seeks summary judgment with respect to Vincent's agency liability
allegations. Vincent argues that, where an ageacting within the supe of his employment,
steps aside to engage in a tortious aetatlpent becomes liable for the injury done.
The Oklahoma Supreme Court has explainedgent’s individual liability as follows:
The general rule is that a contranbde with a known agent for a disclosed
principal is a contraawith the principal aloneMoran v. Loeffler—Greene Supply
Co., 316 P.2d 132, 134 (Okla.1957). However, dgueue is the exception to the
general rule:
“If the agent, acting within the scopd his authority, in the pursuit of a
lawful purpose, steps aside to engagea tortious act to the injury of

property or personal rightd another, the agent beues liable for the injury
done.”Rogers v. Brummet®2 Okl. 216, 220 P. 362, 365 (1923).
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The exception applies to actions foadd, negligence, and conversion by the
agent.

Bane v. Anderson, Bryant & C&a86 P.2d 1230, 1234 (Okla. 1989).

Similar to her civil conspiracy claim, Vincehas not demonstrateadrtious activity on
the part of LMC, and as a resulyIC is entitled to summarygpgment with respect to Vincent's
agency liability theory against LMC.

Based upon the foregoing, LMC’s Motion for Summary Judgment on the Proper
Defendant Issue and Brief in Support (Doc. 3@rented as to all claims against it. Summary
judgment having been granted with respect tac¥int’s claims against LMC, LMC is terminated
from this case as a party-defendant.

D. Defendant James E. Lindsey’s Motionfor Summary Judgment on the Proper
Defendant Issue and Brief in Support (Doc. 31)

Defendant James E. Lindsey (“LindseySgeks summary judgmienvith respect to
Vincent's claims against him. It appearsnr Vincent's response to Lindsey’s motion for
summary judgment that she belietasdsey can be held personaligble as a co-conspirator in
connection with her claims for civil conspiracy (Count XP/)It does not appear that she
pursues any other of her numeralsms with respect to Lindsey.

Material Facts

It is undisputed that Lindsey is not a patd Vincent's lease agement or any other

putative class member’s lease. Lindsey is a liaknsal estate broker lirkansas and serves as

a shareholder, member and partner in, anccaffof, many of the entities involved in this

®> Vincent incorporates by reference her respansMC'’s motion for summary judgment (Doc.
30), though the only specific portion of that briedttlshe makes referenceitoher arguments is
that relating to her civiconspiracy claim.
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litigation. Lindsey serves as Chairman ande€Executive Officer of LMC and holds 100% of
LMC'’s stock. Lindsey is also the Presidentvainager of the following defendant entities:

The Links at Bixby Management Company, Inc;

The Greens at Battle Credlanagement Company, Inc;

The Greens at Broken ArroManagement Company, Inc;

Deer Run Apartments Management Company, Inc;

The Greens at Coffee CreBlanagement Company, Inc;

The Greens at Moore Magament Company, Inc;

The Links at Norman Apartments Management Company, Inc;

The Links at Oklahoma City Management Company, Inc;

The Greens at Owasso Management Company, Inc;

The Links at Stillwater Apartments Management Company, Inc;

The Links at Mustang Creek ApartnieiManagement Gopany, Inc; and

The Links at Stillwater Management Company, LLC.
These companies are the general partners with respect to the Property Owner limited
partnerships which are parties to the leasdsret into by tenants.Lindsey is not, in his
individual capacity, a general partner of anytred Property Owners, however he owns 100% of
the interests in each genem@drtner. Each Property Owner, like LMC, observes corporate
formalities by filing separate tax returns and neimng separate corporate books and minutes.

Discussion

The Court has carefully revied the parties’ arguments and evidence with respect to
Lindsey’s motion for summary judgment and findswéts LMC, there is no basis for liability as
to defendant Lindsey. Vincehas produced no evidence to support her allegation of a civil
conspiracy on the part of Lindsey and the otiiefendants in this case. As with her claims
against LMC, Vincent relies on little more thganeralized allegations, such as her claim that
Lindsey “benefited most” from the purported cpimacy. However, the record is devoid of
evidence to support the alleged conspiracy.

As a corporate officer and stakeholder tbé various entities involved in this case,

Lindsey is shielded from personal liability. “Tlerporate structure is an artificial construct of
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the law, a substantial purpose of which is to create an incentive for investment by limiting
exposure to personal liability. N.L.R.B. v. Greater Kansas City Roofir) F.3d 1047, 1051
(10th Cir. 1993). Observation tife protections afforded by therporate structure is “the norm,
not the exception.”ld. (quotingNLRB v. Deena Artware, Inc361 U.S. 398, 402-03 (1960). In
order to defeat this protectiothe corporate veil must begoced — something Vincent has not
put forth evidence to supporindeed, Vincent does not disputmdsey’s evidence in support of
his statements that all corporate formalitiesenddeen observed with respect to the business
entities involved here. Nor doesrent pursue a veil piercing theogeéDoc. 39, at 7). As
such, there is no basis for individual liability against Lindsey. Accordingly, Lindsey’s Motion
for Summary Judgment on the Proper Defendant lasdeBrief in Support (Doc. 31) is granted.

IT IS THEREFORE ORDERED that:

Plaintiff's Motion to StrikeSham Affidavit Testimony and/dor Other Relief Deemed
Appropriate by the Court (Doc. 49)denied

Plaintiffs Combined Motion toStrike and Application td=ile Sur-Reply Regarding
Defendant Lindsey Management Co., Incvition for Summary Judgment on the Proper
Defendant Issue (Doc. 46)denied

Defendant Lindsey Management Co., mcMotion for Summary Judgment on the
Proper Defendant Issue andd@iin Support (Doc. 30) igranted.

Defendant James E. Lindsey’s Motion fBummary Judgment on the Proper Defendant
Issue and Brief in Support (Doc. 31)gsanted.

Defendants Lindsey Management Co., Inc. and James E. Lindsey are terminated from

this case as pardefendants.
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IT IS FURTHER ORDERED that the parties are to submit a joint status report within
21 days of the entry of this @pon and Order regarding the timeeded for discovery as to the

merits of Vincent's claims.

JOHN E'D
4D SYATES DISTRICT JUDGE
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