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UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

THE ROSS GROUP CONSTRUCTION
CORPORATION,

Plaintiff,

V. Case No. 12-CV-0246-CVE-FHM
RIGGSCONTRACTING, INC., d/b/a
RIGGSCONTRACTING CONCRETE
SPECIALISTS, and SAFECO INSURANCE
COMPANY OF AMERICA,

N N N N N N N N N N N N N

Defendants.

OPINION AND ORDER

Before the Court is plaintiff The Ross Gro@pnstruction Corporation’s (Ross) motion for
summary judgment (Dkt. # 23) and defendants R@m#racting, Inc. (Riggs) and Safeco Insurance
Company of America’s (Safeco) motion for summadgment (Dkt. # 24). This case arises out of
a construction contract between Ross, the gremntractor, and Riggs, the subcontractor, to
perform structural concrete work on the KC-135 Maintenance Hangar at Tinker Air Force Base.
Ross contends that there was a mutually agreestiziction schedule that Ross could change at will,
and that Riggs was not entitled to ask for adddl compensation when the schedule was delayed.
Ross also asserts that Riggs is liable for the dasithgeRoss suffered when it contracted with third
parties to complete the work described in the subcontract with Riggs. Riggs contends that Ross
could not change the construction schedule witRiggs’ consent and that, because Riggs did not
agree to a revised schedule once delays madeeamtieeto the original schedule impossible, Riggs

was not required to perform under the subcontract.
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l.

Ross contracted with the United States A@ayps of Engineers (USACE) to construct the
KC-135 Maintenance Hangar at Tinker Air ForcesBa Dkt. # 23, at 1; Dkt. # 28, at 31. Ross
solicited bids from subcontractors, including bidsthe structural concrete work. Dkt. ## 24-2,
24-3. Riggs submitted a bid and veagarded a subcontract to perform the structural concrete work.
Dkt. # 24-3. Ross requested that Riggs begerishbmittal” process before a written subcontract
was executed. Dkt. # 24-1, at 2. Submittals averitben statement or explanation of how the trade
contractors intend to comply with the plans anecscations, what equipment they plan to furnish
and install, and similar technicanstruction information.” IdRiggs began preparing and sending
submittals to Ross. Idn September 2009, Riggs received from Ross an unsigned proposed written
subcontract agreement that was backdated to July 28, 2009 Ritfys made three changes,
including that the subcontract work would performed according to a mutually agreeable
construction schedule. Dkt. # 25-1, at 2. @gtober 5, 2009, Ross sent Riggs a proposed project
work schedule, which called for work to begmnOctober 2009. Dkt. # 23-1, at 25; Dkt. # 24-6.
On October 6, 2009, Riggs and Ross agreed to tbgigbschedule. Dkt.23-1, at 36; Dkt. # 24-7.

In December 2009, Ross sent Riggs a backdated subcontract that included all of Riggs’
proposed changes. Dkt. # 23-1, at 1; DR4#8. Riggs signed the subcontract on December 10,
2009, and Ross signed the subcontract on Decel@h@009. The subcontract total payment was
to be $679,532. Dkt. # 23-1, at©On January 14, 2010, Riggs, as pnradj and Safeco, as surety,
executed a performance bond in the amount of $679,532t 2@.

At the time the subcontract was executed, threeystart date for the project had passed,

and Riggs’ work could not begin in accordangthvhe agreed schedule because the government



had encountered site problems. Dkt. # 24-B; &ikt. # 24-28. On April 22, 2010, Riggs notified
Ross that Riggs was relocating much of its busiteedse Arizona market and that the delay in the
project start date would be problematic for Ritygish regard to availble manpower and the ability
to maintain the project schedule.” Dkt. # 24-Y;dDkt. # 24-9. Riggs sent a letter to Ross on June
7, 2010, reiterating that a postponed start date wasmdtially agreeable.” Dkt. # 24-10, at 1.
On June 8, 2010, Riggs offered, for an additipagment of $144,166, to perform the subcontract
if the work were to begin within 30 days of tthete of the letter. Dkt. # 24-11. Ross responded that
it would not issue a “change order” for additiboasts due to delay because, under article VIII of
the subcontract, Riggs’ “sole remedy for delay shall be an extension of time.” Dkt. # 24-12, at 1.
Ross also attached a revised project schedule to its letter. Dktl2 a#2. On June 10, 2010,
Riggs responded that the revisedjpct schedule was nearly eight months past the agreed start date
and that there was no mutually agreeable construschedule. Dkt. # 243. Riggs further stated
that it would not proceed wibut a price increase. IdOn June 14, 2010, Ross again refused to
issue a change order and stated that “[tjhe nti€@entractor’s construction schedule for [Riggs’]
scope of work has been mutually agreed to by [Riggs] and [Ross] and remains unchanged.” DKkt.
# 24-14.

Ross issued notices of default to Riggslane 25, June 29, Juy and August 24, 2010.
Dkt. ## 24-15, 24-18, 24-20, 24-29. Rosgedl that Riggs had failed to provide submittals to Ross.
Riggs responded to the notices, and claimedithestd provided the submittals, and that several
submittals were rejected and were being held scaithe continued project delay. Dkt. ## 24-16,
24-17, 24-19, 24-21. More specifically, Riggs stated that the remaining submittals needed input

from Ross and USACE to be properly submittedicWiRiggs claimed was standard protocol for



projects with USACE. Dkt. # 24-16. Onugust 5, 2010, Ross offered to provide reasonable
assistance to Riggs in submitting a “pass-througdiirtto USACE for increased costs due to delay,
which was allowed by the subcontract. Dkt. # 28, at 35.

On August 27, 2010, Ross issued a notice of teatiain to Riggs, stating that Riggs “ha[d]
failed to commence and continue correction of theudtsfeset forth in the notices of default, “much
less prosecute its work under the terms of thkecBntract Agreement . . . with ‘the utmost of
diligence.” Dkt. # 23-1, at 39, 40. Ross also, contemporaneous with the notice, “demand[ed] that
[Riggs’] performance bond surety complete [Rifjgsope of work under the Subcontract.” Id.
Pursuant to article XllI of the subcontract, Ross had the right, “without prejudice to any other
remedy,” to terminate Riggs if Riggs “fail[ed] oreglect[ed] to carry out the Work in strict
compliance with the Subcontract and Contract Documents or is otherwise in default of any of its
obligations.” Dkt. # 24-8, at 6. Further, thésontract also allowed Ross to terminate Riggs “for
convenience,” which included termination without notice and without reasont 6d7. If Ross
“improperly terminated” Riggs for cause, that teration would be “automatically converted to a
termination for convenience.”_Iddowever, Riggs continued tomethat it was in default because,
it argued, the site was never made available gg&io commence work. After terminating Riggs’
right to complete the work, Ross executed two sulvaondgreements with third parties. Dkt. # 23-
1, at 41-62. On October 16, 2010, Ross exeautdcontract for $1,028,702. with JTB Concrete
Construction Company, and, on October 8, 2010, Rritifiessional Rebar Iraters, Inc., for $7,500.
Id.

On April 27, 2012, Ross filed a complaint alleging two claims: breach of contract and action

on the performance bond. Dkt. # 2. On Ross’ bre@dontract claim against Riggs, Ross seeks



$349,170, plus prejudgment and post-judgment interest, attorney fees, and coasts. IRoSS
seeks the same amount againshi®iggs and Safeco, jointly and severally, on its claim on the
performance bond. ld.
.
Summary judgment pursuant to Fed. R. Ci\b®is appropriate where there is no genuine

dispute as to any material fact and the moving party is entitled to judgment as a matter of law.

Celotex Corp. v. Catretd77 U.S. 317, 322-23 (1986); Anderson v. Liberty Lobby, Ke7 U.S.

242, 250 (1986); Kendall v. Watking98 F.2d 848, 850 (10th Cir. 1993). The plain language of

Rule 56(c) mandates the entry of summary jueilginafter adequate time for discovery and upon
motion, against a party who fails to make a shgwsufficient to establish the existence of an
element essential to that party’s case, and on whattparty will bear the burden of proof at trial.
Celotex 477 U.S. at 317. “Summary judgment procedarproperly regarded not as a disfavored
procedural shortcut, but rather as an integaat of the Federal Rules as a whole, which are
designed ‘to secure the just, speedy and inexpensive determination of every actiah.32/dl.

“When the moving party has carried its burdmder Rule 56(c), its opponent must do more
than simply show that there is some metaphysical doubt as to the material facts. . . . Where the
record taken as a whole could not lead a ratiwigalof fact to find fo the non-moving party, there

IS no ‘genuine issue for trial.””_Matsha Elec. Indus. Co. v. Zenith Radio Cor75 U.S. 574,

586-87 (1986) (citations omitted). “The mere existof a scintilla of edence in support of the
plaintiff's position will be insufficient; there musie evidence on which the [trier of fact] could
reasonably find for the plaintiff.”_Andersp#77 U.S. at 252. In essentigg inquiry for the Court

is “whether the evidence presents a sufficidisagreement to require submission to a jury or



whether it is so one-sided that one party must prevail as a matter of lawt"2&0. In its review,
the Court construes the record in the light nfiasbrable to the party opposing summary judgment.

Garratt v. Walker164 F.3d 1249, 1251 (10th Cir. 1998).

1.
The key provisions of the subcontract that will direct the analysis are:

ARTICLE lll. CONSTRUCTION SCHEDULE: Timés of the essence and Subcontractor
shall commence and prosecute the Work wighutmost of diligence to final completion in
accordance with Contractor’s mutually agreeatnestruction schedule and directions,
furnishing all supervision, labor, material and equipment for forty (40) hours each calendar
week or as necessary to comply with such schedule and directions. . . .

Subcontractor shall furnish all necessary infation and will cooperate and assist in the
establishing and updating of the constmictischedule and in the coordination of the
performance of the Work so as to minim@enflict or interference within the work of
others. ...

In agreeing to perform the Work withinglspecified time limits, Subcontractor has taken

into account and made allowances for the delays which should be reasonably anticipated and
further recognizes that time extensions willgsanted only as provided for in the Contract
Documents.

Dkt. # 24-8, at 2 (emphasis in original).

ARTICLE VIIl. CHANGES, EXTENSIONOF TIME AND PASS-THROUGH CLAIMS:
Contractor may at any time during the progmasthe Work and without the prior consent
of any surety or sureties make any changéand/or to the Work, including, without
limitation, the type, nature, scope or size efWork, without invalidating this Subcontract.
Before proceeding with any change, Subcactor shall obtain written authorization or
‘change order’ from Contractor. All such written authorization or ‘change orders’ will
become a part of this Subcontract andadditional compensation, extensions of time or
other changes will be recognized or paid for unless a written authorization or a ‘change
order’ for such has been obtained frommn@actor. Failure to give written notice to
Contractor within ten (10) calendar days afexeipt of revised Contract Documents shall
be construed as an agreement on the panecSubcontractor to make any changes to the
Work required thereby without additional compensation or extension of time. . . .

Subcontractor agrees that Subcontractor’s sole remedy for delay shall be an extension of

time and that Subcontractor shall make no demand for damages or extended overhead.
Subcontractor further agrees that Subcmtor shall not be entitled to payment or

6



compensation of any kind from Contractortbe Owner for direct, indirect or impact
damages arising because of any hindrance or delay from any cause whatsoever.

All claims which will affect or become part afclaim which Contractor is required to make
under its contract with Owner within a specified time period or in a specified manner shall
be made by Subcontractor as provided her8urhcontractor shall provide Contractor with
written notice and all particulars of such a “pass-through” claim, including all supporting
documentation, within 10 working days preicedthe time by which Contractor’s claim
under its contract with the owner must be made.

Id. at 5.

ARTICLE Xlll. SUBCONTRACTOR’S DEFAULT — TERMINATION FOR CAUSE: If
Subcontractor fails or neglects to carry out the Work in strict compliance with the
Subcontract and Contract Documents or eeowise in default of any of its obligations
thereunder, and fails to commence and contiouection of such default(s) or neglect with
diligence and promptness as Contractor, isdale discretion deems necessary, Contractor
may, after 48 hours following delivery to Subcontractor of written notice thereof and without
prejudice to any other remedy Contractor may have, (i) supplement Subcontractor’s
performance with additional material supplieguipment or labor, pay for same and deduct
the amount therefor from any money then erdafter due Subcontractor (if such offset is
not sufficient, Subcontract hereby agreegdg any deficiency promptly upon demand), or

(i) terminate Subcontractor’s continued performance under the Subcontract. Termination
of performance may be immediate (without priotice) in the evemtf conditions hazardous

to persons or propertyAny such termination of performance shall be deemed to be for
cause.

Upon a termination of Subcontractor’s continuing performance under the Subcontract for
cause, Contractor may, without limitation afy other available remedies, proceed as
follows: . . . (ii) by certified mail addressed Subcontractor’s surety, if any, require the
surety to provide such materials, suppliesld, equipment, machinery, labor, services and
other items as may be necessary to complaeWork in strict compliance with the
Subcontract and Contract Documents. Caetor shall apply any unpaid balance under the
Subcontract to pay for all such completion spptovided, that Contractor may first require
Subcontractor or its surety, if any, to funtyaanticipated excess completion costs. In all
such events, if the unpaid balance of t@ntract exceeds the costs of completing the
Subcontractor’'s Work together with interestsoich costs and together with any offsets and
deductions available to the Contractor, se&ess shall be paid to the Subcontractor.
However, if the total of alsuch costs, interest, dedwets and offsets exceed any such
unpaid balance under the Subcontract, Subcontrac&urbcontractor’s surety shall pay the
difference to Contractor upon demand.



Under no circumstances shall Contractor bediadSubcontractor for any damages, special,
compensatory, punitive or otherwise, dué¢he breach of any express or implied duty or
obligation by Contractor arising under this Subcontract.

Id. at 6.

ARTICLE XVI. HEADINGS: The descriptive headys of the Articles of this Subcontract
are for convenience of reference only andlsi@ be considered in the construction or
interpretation of any provision.

ARTICLE XXI. TERMINATION WITHOUT CAUSE: Contractor may at any time and
without notice to any surety or sureties terminate Subcontractor’s continued performance
under the Subcontract for the conveniencemft@ctor without articulating any reason and
without any default under the Subcontractnyfsuch termination shall be deemed to be
“without cause.” Upon receipt of any such notice, subcontractor will cease all work under
this Subcontract, and this Subcontract shall terminate effective as of the date such notice is
received by Subcontractor. . . .

If Contractor is ever found to have ingperly terminated Subcontractor’'s continued
performance under this Subcontract for cause, such termination shall be automatically
converted to a termination for convenience (without cause) and Subcontractor shall be
limited in its recovery strictly to the compensation provided for in this article.

Under no circumstances shall Contractor bediatnSubcontractor for any damages, special,
compensatory, punitive or otherwise, duehe breach of any express or implied duty or
obligation by Contractor arising under this Subcontract.

Id. at 7.

V.

Ross argues that the term “mutually agreeablathpl means that the parties were to agree

to the original schedule only, which Ross could ttlesnge or alter pursuant to article VIl of the

subcontract. Dkt. ## 23, 23-1. Riggs arguesttiaterm “mutually agreeable” means that both

Riggs and Ross were required to agree to@mstruction schedule, and that each subsequent

revised version would supplant the previous, resgiiti a singular mutually agreed schedule at any

time. Riggs further contends that, absent Riggegement, Ross could not require Riggs to perform
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under a schedule with a start date that was several months later than the one in the agreed October
2009 schedule. Dkt. # 27, at 16. In other wordggRargues that its refusal to agree to a revised
schedule, absent additional compensation fromsRreleased it from any obligation to perform

under the subcontract, even though the schedulaleedy delayed at the time Riggs signed the
subcontract.

“[T]he cardinal rule in contract interpretationtésdetermine and give effect to the intent of

the parties.”_In re Kaufma®7 P.3d 845, 853 (Okla. 2001); Otie#htor Co. v. Midland Red Oak
Realty, Inc, 483 F.3d 1095, 1101-02 (10th G007) (applying Oklahoma law):It is well settled
that effect should be given, if possible, to eweoyd, phrase, clause, andchgence of a contract, and
apparently conflicting provisions should be aeciled if that can be done by any reasonable

construction.”_Cities Service Gas Co. v. Kelly-Dempsey & Cbl F.2d 247, 249 (10th Cir. 1940)

(applying Oklahoma law). “If a contract is complete in itself, and when viewed as a totality, is
unambiguous, its language is the only legitimate evidence of what the parties intended. That
intention cannot be divined from extrinsic eviderbut must be gathered from a four-corners’

examination of the instrument.”_Pitco Prod. Co. v. Chaparral Energy6BP.3d 541, 546 (Okla.

2003) (citations omitted); Otis Elevator C483 F.3d at 1102. Further, “[w]hether a contract is

ambiguous and hence requires extrinsic evidence to clarify the doubt is a question of law for the

courts.” GEICO Gen. In€o0. v. Nw. Pac. Indem. Cdl15 P.3d 856, 858 (Okla. 2005) (quotation

omitted).

! The subcontract includes a choice of law claudeereby the parties agreed that Oklahoma
law would govern any subcontract dispute. Dkt. # 24-8, at 6.

9



“A contract is ambiguous if it is reasonably susceptible to at least two different
constructions’ such that ‘reasonably intelligent njen] reading the cordct would honestly differ

as to its meaning.”” Otis Elevator Cd83 F.3d at 1102 (quoting Pitco Prod. &3.P.3d at 545-46,

n. 19) (alterations in Otis Elevator ¢.o*The mere fact the parties disagree or press for a different

construction does not make an agreement ambiguoug€itidg Pitco Prod. Co63 P.3d at 545).

“To determine whether a contract is ambiguous, a court must look to the language of the entire
agreement, which must be ‘given its plain ardirairy meaning unless some technical term is used

in a manner intended to convey a specific technical concept(juadting Pitco Prod. Cp63 P.3d

at 546) (citing Okla. Stat. tit. 15, § 160).

The central point of disagreement betw&eass and Riggs is whether Ross was entitled to
modify the original mutually agreed upon coastron schedule or whether Riggs was required to
agree to a new schedule when the commencement date changed by several months. Mutual is not
a “technical term [ ] used in a manner intended to convey a specific technical concept.” Otis
Elevator Co,.483 F.3d at 1102. Mutual is defined akdied in common” or “joint.”_Merriam-

Webster Dictionary768 (10th ed. 1993). When Riggs dRdss agreed that there would be a

“mutually agreeable” construction schedule, the parties clearly intended that both parties would
agree to the schedule. When read as a wti@esubcontract does not permit Ross to change the
mutually agreed construction schedule at wilistead, article VIII perits Ross to change the
“Work,” including the “type, nature, scope or sizethe Work.” Dkt. # 23-1, at 5. It does not
include the schedule in the description of “Work.” Itlis therefore clear that Riggs was required

to proceed only under a “mutually agreeable” tartdion schedule, agreed to by both Riggs and

Ross, and not thereafter altered by Ross alone.
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If the phrase “mutually agreeable” were construed, as Ross argues that it should be, to mean
that the parties had to agree only to the original schedule, thewesudt nullify the “mutually
agreeable” language because Ross would haveitietalrevise the construction schedule without
Riggs’ agreement. Similarly, if “mutually agreéglbwere read as Riggs argues that it should be,
the result is equally unreasonable. Riggs would need only to refuse to agree to a schedule to be
excused from any performance under the subcontfdnis. would be true even under facts such as
these where Riggs knew that theras a delay of at least two mbatat the time that it signed the
subcontract. The subcontract das providing remedies for delay (Dkt. # 24-8, at 5) and directing
the subcontractor to participate in revising thieestule (Dkt. # 24-8, at 2yould be meaningless.
Therefore, the Court finds that “mutually agreeals not ambiguous and that agreement of both
parties to the schedule and any revisions was required.

Riggs also argues that it was entitled to retogeerform, absent additional compensation,
because of workforce relocation and other econdaators. In other words, Riggs argues that,
although it knew the schedule was delayed by at least two months at the time it signed the
subcontract agreement, it could refuse to agree to a revised schedule unless Ross agreed to additional
compensation. However, increased cost ofguerdnce does not create an impossibility, or even

impracticability, to performance that would excagearty’s performance. Golsen v. ONG Western,

Inc., 756 P.2d 1209, 1213 (Okla. 1988); SteenbamsB. Co. v. Prepakt Concrete €881 F.2d

768, 773 (10th Cir. 1967); s&®.R. Grace and Co. v. Local Union 75%1 U.S. 757, 768 n. 12

(1983). Riggs refused to perform for whollypaomic reasons. In Steenberg Constructioni@e.
Tenth Circuit found that the subcontracteras excused from performance only after

“insurmountable” weather difficulties, which thelbsontractor faced because of the contractor’s
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delays. 381 F.2d at 774. Further, the Tenth @inated that, had the subcontractor been informed
of the delay, and had the parties agreed to Kveart a mutually satisfactory progress schedule . .
. In conformity with a contemplated revised nlwschedule,” then “mere difficulty, hardship or

economic unfeasability of performance [would begrouse for [the subcontractor’s] abandonment
of the work.” Id.at 773. In this case, Riggs was not reirformed of the delays, but Riggs knew

that the start date for the project was delayedtbgast two months at the time Riggs signed the
subcontract. Further, because the subcontragidqes that Riggs would perform according to a

“mutually agreeableconstruction schedule” and that Riggs would “cooperate and assist in the

establishing and updating of the construction schedule,” the subcontract clearly contemplates the
possibility of a revised construction schedulkt. # 24-8, at 2. Rigggconomic difficulties did
not create an impossibility of performance that would render its performance excused.

Numerous provisions in the subcontract ma&bvious that both Riggs and Ross anticipated
possible project delays. The subcontract pravithat “Subcontractor shall furnish all necessary
information and will cooperate and assist in the establishing and updating of the construction
schedule.” Dkt. # 23-1, at 2. Further, the sub@mttspecifically states that “Subcontractor has
taken into account and made allowances for theydevhich should be reasonably expected.” And,
finally, in article VIII, the subcontract states that “Subcontractor’s sole remedy for delay shall be

an extension of time and that Subcontractor shall make no demand for damages or extended

12



overhead.?]d. at 5. Therefore, the parties clearntemplated that work on the project might be
delayed at some point. In fact, at the time the parties signed the subcontract, December 2009, the
agreed upon commencement date of October P@@Palready passed. Riggs argues that the
language “mutually agreeable” was inserted spedlijitmkeep Riggs from being caught in a “time

trap” where the subcontract became economically disadvantageous. However, the subcontract,
when read as a whole, clearly contemplates delagispecifically states that “Subcontractor shall

.. . assist in the establishiagd updating of the construction sdh&e,” Dkt. # 24-8, at 2, and that
“Subcontractor has taken into account and made allowances for the delays which should be
reasonably anticipated,” idThe phrase “mutually agreeable” cannot override other subcontract
clauses. Instead, “effect shoulddieen . . . to every word, phmasclause, and sentence.” Cities

Service Gas Cp111 F.2d at 249. While Riggs was not required to proceed without a mutually

agreed construction schedule, it also had the didigéo “cooperate and assist in the establishing
and updating of the construction schedule.”al®. It did not have the option to refuse to perform
merely due to a change in the schedule, especially because Riggs knew that the schedule was
delayed at the time that it signed the subcontraberefore, the Court finds that Riggs breached
the subcontract when it refused to completentbek defined in the subcontract unless it received

the requested additional compensation.

2 Although the descriptive heading of articlélMelates to changes to the work, the no-
damages-for-delay clause contained theraginisimited to delays caused by change orders.
Further, article XVI provides that descripgiieadings “are for convenience of reference
only and shall not be considered in the carcdton or interpretation of any provision.” Dkt.

# 24-8, at 6. Thus, the Court finttgat the no-damages-for-delay clause is applicable to the
delay at issue here.
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Riggs also argues that it was excused from performance because Ross materially breached
the subcontract by failing to make the siteilmde to Riggs so that work could proceed in
accordance with the agreed schedule. Howevess Rade no such promise in the subcontract, and,
therefore, a failure to make the site availabla diate certain was not a material breach that would
excuse Riggs’ performance.

Finally, Riggs asserts that, even if it is lialbibr damages, Riggs should be given the chance
to investigate the alleged damages suffered by RBsss contends that Riggs is liable for the
difference in the amount of the subcontract with Riggs and the subcontracts that Ross ultimately
entered into with third parties. Because Ross was required to execute new subcontracts with third
parties at a higher cost than the subcontract Riglgs, Ross is entitled to damages. Dkt. # 24-8,
at 6. However, the scope of work listed in artiti@ the subcontract with Riggs is different from
that listed in the subcontract with Professional Rebar Installers, Inc. Dkt. # 23-1, at 2, 63. And,
although the scope of work listed in article Il of udcontract with Riggs is identical to that listed
in the subcontract with JTB Concrete ConstrucGampany, the work listed in exhibit six of those
subcontracts differs. l@t 2, 19, 42, 59. Therefore, theraigenuine dispute regarding the amount
of damages to which Ross is entitled, and Ros#tion as to the amount of damages should be
denied.

IT ISTHEREFORE ORDERED that Ross’ motion for summary judgment (Dkt. # 23) is
granted in part and denied in part: it is granted as to Ross’ claims for breach of contract and
action on the performance bond; itlmnied as to the amount of damageDefendants Riggs and

Safeco’s motion for summary judgment (Dkt. # 24)enied.
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IT ISFURTHER ORDERED that the settlement conference remains set before Magistrate
Judge T. Lane Wilson dbecember 13, 2012 at 9:30 a.m.

IT ISFURTHER ORDERED that the jury trial on damages remains seFfr uary 19,
2013 at 9:15a.m.

DATED this 14th day of November, 2012.

& _

CLAIRE V. EAGAN ﬁ_J
UNITED STATES DISTRICT JUDGE
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