Barnes v. United States of America Doc. 206

IN THE UNITED STAT ES DISTRICT COURT
FOR THE NORTHE RN DISTRICT OF OKLAHOMA

LARITA A. BARNES, )
)
Plaintiff, ) CaséNo. 12-CV-282-JED-JFJ
)
V. )
)
UNITED STATES OF AMERICA, )
)
Defendant. )

OPINION AND ORDER

Plaintiff, Larita A. Barnes (now Lariteaird), spent many months incarcerated on
methamphetamine and related charges theg yweemised on false evidence presented by
Brandon McFadden during his employment &pacial Agent of the United States Bureau
of Alcohol, Tobacco, Firearms, and Explosives (ATH)s. Barnes was actually innocent
Pursuant to the Federal T@taims Act (FTCA), Ms. Barnes brought thistsagainst the
United States, asserting that the governnemesponsible for # wrongful conduct of
former Special Agent Méadden. Ms. Barnes assertsmsifor false imprisonment, false
arrest, malicious prosecution, abuse of pss¢ and intentional infliction of emotional
distress. (Doc. 2).

The Court previously dismissed Ms. Basis claims, basegpon a determination
that the undisputed facts established thafEditlen was not acting within the scope of his
employment such that the UndteStates could not be helidble under the doctrine of
respondeat superior. However, opeaal, the Tenth Circuit disagreed:

As we understand Oklahoma respondaagperior law, McFadden’s torts
against Ms. Barnes may have been inithhe scope of his employment. A
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factfinder could reasonabldecide that his perjy and other misconduct
constituted an abuse of powawfully vested in hintather than an “unlawful
usurpation of power theffacer did not rightfully possess,” and that his
motives included serving government purpose.
Barnes v. United State307 F. App’x 512, 54 (10th Cir. 2017) (unpublished) (quoting
DeCorte v. Robinsqr969 P.2d 358, 362 (Okla. 1998)fhe Circuit accordingly reversed
and remanded the action to this Court forHfartproceedings on Ms. Barnes’s intentional
tort claims.ld. at 519-52C.

Following remand, the United States dile “Renewed Motiofor Partial Summary
Judgment on Damages,” which was denieah[178). The Couthereafter conducted a
bench trial, at which five witnesses tasiif. Ryan LogsdonBrandon McFadden, Ms.
Barnes, Jane Duke, and P&anderplow. The Court admittanto evidence Plaintiff's
Exhibits (PX) 2, 7, 8,9, 1112, 13, 14, 18, 28, 280, 31, and 32, and Defendant’s Exhibits
(DX) 2, 3, 5, 8, 1018, 24, and 25. The Court has aldeetajudicial notice of certain parts
of the transcripts and dockets of the underhgrnigninal proceedingsPursuant to Fed. R.
Civ. P. 52(a)(1), and upon caderation of the evidence adted at trial, including the

demeanor and credibility oféhwitnesses, the Court makes fbllowing findings of fact,

by a preponderance of the evidence, emigirs the following conclusions of latwv.

1 Ms. Barnes also previously alleged negtige claims against the United States, and
those claims were dismissed for failureetxhaust administrative remedies. The Tenth
Circuit affirmed dismissal of the nkkgence claims. 707 F. App’x at 516.

2 Any findingsof factthat are onclusionf law shall beconstruecaccordingly, and
any ®onclusionf law that are ihdingsof factshall beconstruedaccordingly.



FINDINGS OF FACT

Notice of Claim and Initiation of Suit

Ms. Barnes presented her adiirative tort claim to th United States on June 29,
2011, less than two years afsdre was released from prison. The government denied the
claim by letter mailed on November 15, 201$e€Doc. 2 at | 4; Doc. 117 at § 4). In her
administrative claim, Ms. Barnes providdte government notice that she was seeking
personal injury damages in the amount of 86,000, based upon haltegations that ATF
Special Agent McFadden “uséds position and power to cause false arrest, malicious
prosecution and illegal incamegion of Ms. Barnes,” antcommitted pemiry . . . and
induced a witness to provide perjured testimony,” which “resulted in Ms. Barnes’ being
wrongly convicted and imprisoned.” (DX 18ursuant to 28 U.S.®.2401, Ms. Barnes
timely filed this action within six maths after the denial letterS€eDoc. 2, dated May
15, 2012).

Special Agent Brandon McFadden

McFadden began his employment as a Bpégent of the ATF in the Summer of
2002. (Doc. 196 at 86). A few years laterwees assigned to the Violent Crime Impact
Team. [d. at 87). As part of that team, he mateted daily with officers of the Gang Unit
and the Special Investigatis Division of the Tulsa Police Department (TPDy. &t 88).
His daily interaction with those TPD officensas the “humber one source . . . of bringing
cases for prosecution, whethiewas state or federal.”ld. at 88-89).

As a Special Agent of thr&®TF, McFadden “occupied position of public trust and

authority.” (DX 2 at 1 2). He was responsible for investigating potential violations of
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federal firearms law and related violent crime and drug trafficking actividyat(f 3). As
a “regular part of his duties,” he participdtin preparing search and arrest warrant
affidavits, conducted searchesffectuated arrests, andndlucted and participated in
interviews and interrogationsld( at § 5). In the coursef his duties, McFadden also
“routinely orchestrated, supered, and participated in conlied drug purchases utilizing
confidential informants (CIs).”Id. at  6). Controlled buysvolved receiving and giving
Cls “buy money” and were to be douented on official ATF forms.Sge idat {1 6-7).

McFadden referred cases for prosecutiothéoUnited Statestforney’s Office for
the Northern District of Oklaoma and to the TudsCounty DistrictAttorney’s Office,
which frequently involved prepation of reports documentininvestigative activities and
interviews. [d. at 8). Those reportsarelied upon by prosecugjrattorneys in preparing
for and presenting evidencedoand and petit juriesld.). A part of McFadden’s job as a
Special Agent included testifying criminal cases in thiBistrict, before grand and petit
juries, magistrates, and district judges, andalse testified beforstate court judges in
Tulsa County, Oklahomalld_ at T 9).

Shake Down of Ryan Logsdaoand Setup of Larita Barnes

On January 23, 2007, McFadden and Tfficers Jeff Hendeson and Frank Khalil
executed a search warrant as to Ryan Logs(doc. 196 at 29-30)Ms. Logsdon testified
at length about the actions icFadden and Henderson, ahd Court finds that Logsdon
was a credible witness. On the date aaertion of the searalarrant, Henderson pulled
over Logsdon’s vehicle a few blk€from his home. He informed Logsdon that the officers

had a search warrant for his home, directed dog<o sit in the front seat of Henderson’s
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car, and then drove to Logsdoiisuse to conduct the searclhd. @t 30-31). Prior to that
day, Logsdon did not know therée law enforcement officialdd( at 29-30).

Logsdon’s girlfriend and his three-year-gloh were at the house during the search.
Henderson asked Logsdon whéerekept his “dope,” and Loden responded that he did
not have any. The officers theearched the home for an hour to an hour and a half, but
found no contraband.ld. at 32). Through the kitchewvindow, Logsdon saw Henderson
pull marijuana out of his vest and put ittime top drawer of Logsdon’s toolbox in the
detached garageld(). Henderson then returned to the kitchen and accused Logsdon of
“leav[ing] dope laying around so [his] kithn get to it,” and Logsdon responded, “You
brought that” and “it's not mine.”ld. at 32-33). Henderson threatened Logsdon, “We’re
going to take your kid, we’rgoing to take your car, and you're going back to prisold” (
at 33).

After the threats, Logsdon asked Hendart take his handcuffs off, and Logsdon
then showed the officers where he hadden a kilogram of methamphetamine and
$60,000 in cash.lq. at 34). Henderson put the drugs &agh in the trunk of his car. He
then asked Logsdon to set up his suppliegddon called Avery Brewer and asked him to
deliver a pound of mettmphetamine. Hendersarrested Brewer when he arrivedd. (
at 36). Logsdon also agreed to set up otlersrder to avoid being arrested for the
methamphetamine in his houséd. @t 39). Logsdon was not arrested.

At some point, Hendeos and McFadden asked Logsdid he knew Larry and
Larita Barnes. I{l. at 40). Logsdon affirmed thae knew them. Logsdon had known

Larita Barnes since childhood, as thgrgw up in the same neighborhoodd.); A few
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months later, Henderson wentLogsdon’s house, calledbfsdon, and asked Logsdon to
come outside to talk. Loden exited his house and sat in Henderson’s car. Henderson
pulled out four ounces of methamphetaminhich he tossed in Logsdon’s lap and said,
“We're going to buy thisrom the Barneses.”Id. at 41). Logsdon ssted and said he
would not cooperate in “[s]etting theap. . . [m]aking a false buy.”ld.). Henderson told

him to think about it. A few weeks later, Henslen returned and toldogsdon that they
needed Logsdon to testify and say thatlbmught some dope from the Barnesedd.)(
Logsdon again said he would not.

OnanotheroccasionHenderson drove to Logsdon’s house. McFadden was seated
in the back seat of Henderson’s cad. &t 42). It was late atight, during the spring of
2007. McFadden handed Logsdon a packagecth@tined a little less than four ounces
of methamphetamine. Logsd@again indicated he would hget up Larry and Larita
Barnes. Id. at 43).

Subsequently, McFadden shedvup at Logsdon’s hous&Vhen Logsdon got into
McFadden’s vehicle, McFadden was congtimoney. McFadden told Logsdon that
McFadden had just cheett out the money to pufrom the Barneses. Id; at 44).
Documents show that, on May 8, 2007, Mdé&en requested $3,000 in ATF funds for the
alleged controlled buy. His supervisor, Jéfichran, signed off on the request (PX 7 at
USA1 00064), and the money was obtained by McFadden on May 8, 286&PX 7).
McFadden gave the $3,000 enderson and never saw avfythe money again. (Doc.
196 at 995see alsdPX 7 at USAL1 00063-65). McFadden did not personally profit from

any part of that money. (Doc. 196 at 99) Report of Expenditures, prepared on an ATF
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form, was completed and signed by McFaddes Supervisor, Jeff Cochran, and another
superior. $eePX 7). The money was nevaturned tdhe ATF. SeeDoc. 197 at 300).

Henderson completed a false policeoa®, which indicated that a reliable
confidential informant had advised Hendersoat tharry and Larita Barnes were selling
methamphetamine. S€ePX 2). The report containedn elaborate description of a
purported methamphetamine buy on Mag@)7 at approximately 12:15 p.nd.§, despite
the fact that no such buy evacurred. (Doc. 196 at 44McFadden knew the report was
false because no controllddug buy had occurredld( at 105, 161).

McFadden prepared a standard Repotheéstigation on an ATF form, regarding
the concocted methamphetamine purchasé&ee DX 24; Doc. 196 at 117-118).
Henderson'’s report was attachedtio(Doc. 196 at 118). Was given to the United States
Attorney’s Office “to aid inthe prosecution of Larrgnd Larita Barnes.”1d.). The ATF
form was signed by McFadden, agll as his superior, ResigeAgent in Charge of the
ATF’s Tulsa Field Office, Jeffrey Cochran. (DX 24).

It is undisputed that Logsdon cidtbuy drugs from Larita or Larry Barnedd.(at
44, 105, 161). On the day and time oé tldrug buy” fabricated by McFadden and
Henderson, Ms. Barnes was at her sister’s homaeat(190).

False Charges Initiated gainst Larita Barnes

On June 14, 2007, fictitious drug traffioki charges were filed in state court, Tulsa
County Case No. CF-2007-325dased on the fabricated evidence of a May 8, 2007
methamphetamine buy. Almost two monthsriad@ August 10, 20073 federal grand jury

returned an indictment, which was filed undealisn Case No. 07-CV-135. The indictment
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charged Larita Barnes and her father witkgession of methamphetamine with intent to
distribute and distribubin (Count 1) and maintaining a drpgemises (Count 2). (PX 9).

Despite the alleged buy oacung on May 8, 2007 and ¢hreturn and filing of the
federal indictment on August 10, 2007, neitharry nor Larita Barnes were arrested on
those charges for several months. Ms. Bamwas arrested in mid-December, 2007, and
bond on the state methamphetantharges was set at $100,008e¢Doc. 196 at 196).
A bond of $2,500 was set on gaeate marijuana chargesgePX 28 at 12-18-2007 entry).

Larry Barnes was arraigden the federal charges onbifeary 12, 2018, at which
time the federal indictment was unseale&edgPX 8). On the gsae day the federal
indictment was unsealed, the state methanaphiee charges againisarita Barnes were
dismissed at the request of the state. Radhe unsealing of thkederal indictment on
February 12, 2008, Larita Baas was unaware of that indioe¢nt. (Doc. 196 at 196-198;
see alsdoc. 197 at 260).

The Federal CriminalTrial and Sentencing

Ms. Barnes and her father were tried Qurg on the two-count federal indictment
from April 21 to April 23, 2008. During theriminal trial, Logsdon, McFadden, and
Henderson each testified, perjuriouslyattibogsdon had purched methamphetamine
from Ms. Barnes and her father on May 8, 200@gsdon was subpoerthto testify at the
federal trial. Logsdon felt héid not have a choice but tooll with it” and testify at the
Barnes trial because, otherwise, “they’d exptaking [his] sonsending [Logsdon] to

prison.” (Doc. 196 at 46).



McFadden and Henderson prepdredsdon for his false testimonyd(at 47). The
first preparation session occurred when Mitlen and Henderson picked up Logsdon one
night, drove around Osage County, and supplagbdon with the fabrated details of the
non-existent drug buy about whickethwanted him to testify.Id. at 47-48). On another
occasion, Logsdon met with Henderson, Mibden, and Assistant Wtad States Attorney
(AUSA) Rob Raley. During that trial predion meeting, Logsdofalsely indicated to
AUSA Raley that Logsdon had boughttmemphetamine from the Barnesekl. &t 49).

At trial, Logsdon testified as he hadepeinstructed by Hederson and McFadden,
providing false information about a pat dosgarch and going to buy methamphetamine
at the Barnes home, nonewfich actually occurred.ld. at 50).

McFadden directly assisted in the pragean of Ms. Barnes, with the approval of
his ATF superiors and while he was workega Special Agent for the ATF and carrying
his badge and gun. In addition to attendthg trial preparation sessions, McFadden
brought Logsdon to the Uniteftates Attorney’s Officeld. at 112), drove Logsdon to the
Barneses’ home to loadt it for purposes of pparing his testimonyd. at 112-113), and
he discussed Henderson’s May807 report with Logsdond_ at 112-113, 162). He also
worked with the Unitetates Attorney to prepare hismwvial testimony, which occurred
during normal daily operating hourdd.(at 113-115).

As the Case Agent assigned to therr@a prosecution, McFadden sat at the
prosecution counsel table duritfge trial. (Doc. 196 at 115ee alsd)7-CR-135-CVE,
Doc. 100 at 4id., Doc. 101 at 314). McFadden’s ro&atus, and training as ATF Special

Agent was cited repeatedlyroughout the trialRee, e.g07-CR-135-CVE, Doc. 100, Doc.
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101). McFadden himself provided false testity against Larita and Larry Barnes during
their trial. During his testimony, McFadd&xplained that he was the case agent who
organized the case for trial, and he descriiedspecial status, experience, and training
with the ATF in narcoticand drug investigationsSée id. Doc. 101 at 313 et seq.).

McFadden testified that: Ybn May 8, 2007, he requed $3,000 from the ATF to
use for a controlled drug buy;)(the $3,000 was given to bedon to purchase drugs from
Ms. Barnes; (3) McFadden and Henderson fedld Logsdon to the Barnes residence on
that date; (4) McFadden witnessed Logsdppraach the Barnes residence and saw Ms.
Barnes greet Logsdon at the door and themgjde; (5) after approximately five minutes,
McFadden saw Logsdon leaveetBarnes home; and (6) Latm then met McFadden and
Henderson at a Warehouse rikiet grocery store and prioked McFadden and Henderson
with the methamphetamine had purchased from the Bages at their homeSée id).

Other than his testimony that he reqadsand obtained $3,000 from the ATF, the
entirety of McFadden’s testimony about BBarneses was untrue. Logsdon did not go to
the Barnes home, he did not purchase dftms Larita Barnes, and McFadden did not
witness any such visit to tiigarnes home. While McFaddsriestimony was false, the
circumstances attendant to his participatioth@prosecution wereithin the scope of his
normal participation in assisting prosecutionSedDX 2 at {{ 2-9).

On April 23, 2008, the jurgeturned guilty verdicts on bottounts of the indictment
against Larita and Larry Bags. Following the guilty verdts, the court remanded Ms.

Barnes to the custody diie United States Marshal. X at Doc. 62). On October 3,
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2008, the judge sentenced MBarnes to 120 months on each of Counts 1 and 2, to run
concurrently. (PX 11).

McFadden’s Abuse of Power Lawfully \&ed in Him as an ATF Special Agent

The actions of McFadden, which resulted in the state and federal methamphetamine
charges and the federal conviction and ten-geatence of imprisanent of Ms. Barnes,
were within the scope of his employmentaaSpecial Agent of the ATF. He abused the
powers lawfully vested imim, which included working with confidential informants,
completion of ATF reports, coordination wiltPD officers, preparation of witnesses for
testimony at trial, testifying, and serving as ¢hse agent to assist the federal prosecution.
In short, “[t{]he heinous acts of McFaddemittharmed Ms. Barnes were performed in the
normal course of his dutiesS3ee Barnes/07 F. App’x at 518. This finding is bolstered
by the government’s own evidence. Jane Digstified that McFadden “misused” the
authority that was lawfullwested in him as an ATF agt and abused his position of
“apparent power and authority.” (Doc. 197 at 285-286).

McFadden’s indictment is likewise riddledth language desdring how he utilized
his power as an ATF agt to engage in his drug congy, as well as in assisting the
prosecution of Ms. Barnes and her fath&or example, his indictment summarized his
abuse of routine powers asARF Special Agent, which included investigation of potential
violations of federal firearms, violent crimamd drug trafficking laws, work in conjunction
with the TPD, participating imterviews and interrogationgferring cases for prosecution
to the United States AttornasyOffice for the Northern Disict of Oklahoma and to the

Tulsa County DistriciAttorney’s Office, prepring reports, testifying in the federal and
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state courts before grand andifgeries, magistrates, and dist judges and how he abused
those powers in the course of his drug conspiraBge(e.g.DX 2 at 11 2, 4-5, 8-9).

McFadden did not profit personally from the set up and conviction of Ms. Barnes.
While he withdrew $3,000 in ATF funds farcontrolled buy that dinot occur, McFadden
gave the money to Henderson, and McFadudarer saw any of the money again. (Doc.
196 at 99;see alsoPX 7 at USAL1 00063-65). McFadualso understood that federal
prosecutors had wanted to convict memberseBidrnes family for years, and he was told
that they were drug dealergho had evaded proper pexsition. Both Logsdon and
McFadden testified that theynderstood that HendersondaAUSA Raley had wanted to
charge Larry Barnes for yearsSefeDoc. 196 at 42-43, 105, 11(k1). That testimony is
consistent with Henderson’si$a report of the fabricated falg buy,” which indicated that
“[i]t should be known that Larry Barnes hashean ongoing target for narcotics officers
for many years. He and his daughter Lariea@ntinuing to act together to facilitate their
drug enterprise.” (PX 2). Hlso comports with the testomy of McFadden’s prosecutor,
Jane Duke. (Doc. 197 at 295) (“With Ms.rBas, one of the federal prosecutors here in
the Northern District became ave [of the alleged controlldnly / set up of the Barneses]
[a]nd that particular prosecutor had a longtdwy of prosecution with this family [and]
became interested in adopting thoseesthiarges and taking them federal.”).

On the evidence in this sa, the Court finds that McBiden’s conduct against Ms.
Barnes “constituted an abuse mdwer lawfully vested in Imn rather than an ‘unlawful
usurpation of power the officelid not rightfully possess.”Barnes 707 F. App’x at 514.

In addition, the evidence shows that MdBan did not personallgrofit from setting up
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Ms. Barnes and that he participated inphasecution of Ms. Barnes with knowledge that
the government had wanted toopecute the Barneses for dractivity for many years.
Such evidence is “sufficieéevidence of an intent &erve the governmentSee idat 519.

State Marijuana Possession Charge

After she was indicted on the federahdles stemming fromme phony May 8, 2007
report of a controlled methamphetamine puseh&arita Barnes veacharged on December
14, 2007 with possession of njaena, in Tulsa Qanty Case No. CF-2007-6419. She had
a small amount of marijuana a little pill bottle in her purse, which her cousin had put
there because the cousin did mednt to drive with the miguana. (Doc. 196 at 195).

Ms. Barnes testified that, in January2608, prior to the unsealing of her federal
indictment, she was offereduwdy court on the state marijumicharge, which would have
resulted in no prison timgDoc. 196 at 201-202-203eePX 30). However, upon the
unsealing of the federal indictmieon February 12, 2008, 9fiosition of the state charge
was deferred to await trial and semting on the federal chargeseé idat 202-203).

Once Ms. Barnes was convicted on the fabdeharges and sentenced to 10 years in
federal prison, she did not qualifor drug court, because sWweuld be unable to complete
the drug court program from federal prison. (Db@6 at 201, 207). As a result, on October
14, 2008, eleven days after her federaltsecing, Ms. Barnes pleaded guilty to the
marijuana charge for a sentence that wouldcanmcurrent to the federal charge and would
have been completed long befshe would serve the 10-ydaderal sentence. (Doc. 196

at 207 [“at the time, it didn’t even matteralready had two ten-ge sentences. | would
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be done with the four yealsefore | ever got out of [fedal] prison.”]). The state court
sentenced her to four years, to run concurngit Ms. Barnes’s federal sentence. (PX 28).

Federal Agents’ Discovery of McFaddenl#egal Conduct and Abuse of Power

In late 2008, the federal government inigan investigation into law enforcement
corruption and abuse of poweAmong other things, at & time, the government had
information that McFaddehad engaged iflegal and dishonest acities. The Northern
District of Oklahoma United &tes Attorney’s Office sought recusal from the investigation
because that office had workaith McFadden. (Doc. 197 &0, 315-316).Jane Duke,
who was then the Acting United States Attorfaythe Eastern District of Arkansas, was
contacted by Jay Macklin #he General Counsel's Offider the Exective Office for
United States Attorneys about taking on the &nforcement corruptiocase. (Doc. 197
at 269-270). Macklin asked her if she dwd consider accepting a recusal from the
Northern District ofOklahoma” because “the officer tee. . . had been involved in a
number of the cases in wh the implicated officerbad participated.” 1. at 270). Duke
was appointed to the investigation.

Before the FBI began investigating Mclgen, he had transferred to Lubbock,
Texas. (Doc. 196 at 121; Doc. 197 at 31@ccording to Duke’s testimony, federal
officials made McFadden’s ATF supervisor Texas aware of the investigation and
“worked with them to ensure that [McFadd&rgs not placed in a position where he would
be an officer that would have testify in court at all.” (Docl97 at 316). That was because
the prosecutors “were very conged that all of these officer®t be put in a position where

it would compromise or lead to further judicial proceedings waild be called into
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guestion.” [d.). Despite the concerns going forwafeleral officials did not promptly
determine whether Ms. Barnesdhizeen falsely convicted updme testimony of McFadden
and Logsdon.

It was not until June 10, 2009 that fedefdicials interviewed Ryan Logsdon, who
immediately told them that the charges agdifist Barnes and her fathwere fabricated.
They requested that Logsdon take a polygragiich he passed, and Ms. Duke then filed
a motion in the Tenth Circuib remand the Barnes app&am her Federal Judgment and
Sentence. The Tenth Circuit remanded to theiBisTourt on July 1, 2009. The following
day, District Judge Claire V. Eagan conducéeldearing, at which the government made
an oral motion to dismiss the indictment and vacate the Judgment against Ms. Barnes.
Judge Eagan granted the motion and ordered/ithaBarnes be immediately released from

federal prison.

3 From Ms. Duke’s testimony, it appearathhe government was likely concerned
about Giglio impairment in future prosecution®r the need to disclose potential
impeachment information withespect to McFadden. Mever, for approximately six
months after receiving information that Madden was likely a corrupt criminal, the
government did not file any notice inethunderlying criminal proceedings that the
convictions of Ms. Barnes drer father were based upon testimony of an agent whose
credibility was in serious questi@ue to his own criminal condt and corruption. Instead,
even after receiving information regarding McFadden’s corruption, the government filed
its Answer Brief in the Barnes appe&@eg@Answer Brief, filed 02/02/2009 in Appeal No.
08-5147). In that brief, the governmespecifically relied upon McFadden’s trial
testimony to bolster the government’s positioat tthe evidence wasifficient to convict
Ms. Barnes on the two-count indictmenge¢ id.
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Ms. Barnes'’s Pretrial D&ention and Incarceration

After Ms. Barnes was arrested on staharges on December 13, 2007, she was
unable to bond out of jatbecause the bond on the ilidgpate state methamphetamine
charges was too high.SéeDoc. 196 at 196). Once tlstate methamphetamine charges
were dismissed (after the unsealing of the f@dedictment), Barnes was able to post the
lesser bond of $2,508€ePX 28 [12-18-2007 entry]) otihe marijuana possession charge.
On February 20, 2008, she was ordered teelsased on bond in the state court pending
disposition of the statmarijuana caseSée id. She was arrested@arraigned that same
day on the federal indictmentSé€ePX 8 [Doc. entries 16, 17]).

The following day, a detention heariog the federal indictment was held, the
federal government withdrew its request thatri®éa be detained, and she was released on
a $10,000 unsecured bond “to US Probatiantfansportation to a treatment facility.”
(Doc. 16 in 07-CR-135-CVE). Ms. Barnes testified that she was transported to an
Oklahoma Department of Corrections facililyat housed pretrial federal defendants.
(Doc. 196 at 204). She wésere from Februarg2 or 23, 2008 untishe was taken into
federal custody following conviction onetiederal charges on April 23, 2008.

After Ms. Barnes was sentenced on Octd)€2008, she was sent from the federal
transfer facility in Oklahomai€y to federal prison in TexasJpon her release from federal
custody in July, 2009, M8arnes was transferred to Braxbsunty Jail in Texas, because
she had not served the semterimposed by the State Gfklahoma after her federal

conviction and sentence. (Dd®@7 at 255; Doc. 196 at 227frrom there, she was moved
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around several prison andljéacilities across Oklahoma. SeeDoc. 196 at 227). Ms.
Barnes was finally released on NoveaniiO, 2009. (Doc. 197 at 258).

Ms. Barnes testified at length about thdignities of her incarceration, including
countless, humiliating, nude “bend over andgit’ mass strip searches, being shackled to
other women, an overall loss of dignity, beurable at times to access sufficient feminine
products, and having no freedorfDoc. 196 at 208-210, 230Ms. Barnes worked in the
washroom and as a butcher in food servicabaffederal prison iBryan, Texas. She
would be off of work by noowor 1:00 p.m. each day, bsihe could not shower the blood
or debris from the butcher ja#f until that night because tfie restricted “shower hours.”
(Id. at 211). As a result, she would have ta@dinner hours later in bloody clothes from
her job. (d. at 212). She described prison, oVe@s “not really a life.” d. at 210).

At the time she was charged, convictaall incarcerated on the fabricated charges,
Ms. Barnes had five children. The youngesis a baby girl, who was only four months
old when Ms. Barnes was arrested amdable to bond out on the bogus state
methamphetamine charges. She had three dtheghters, who were four, fourteen, and
sixteen, at the time, and one sao was eight years oldld( at 203-204). When she was
detained in the Tuls@ounty Jail, her children were raltowed to visit her. After she was
arraigned on the federal chasgend released to be trarséel to a treatment facility, she
was able to see her chiéh only a few timesld. at 204-206).

There are still lingering problems duehter incarceration during her baby’s first
few years of life, because Baswas in prison during awial bonding time for a parent

and her child, and so they dot have a proper bond. Barngas incarcerated, and thus
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absent from the baby’s life, whéine baby learned to sit upaevl, talk, andook her first
steps, and Barnes missed her baby’s first sgcond birthdays and all holidays with her
children while she waincarcerated.|d. at 245).

When Barnes first got honfiem prison, her youngestitthwas only two years old,
and she did not recognize Barnes as her maddh.ai 243-244). There are no pictures of
Barnes with her youngest daughteridgrthose crucial early milestonekl.(at 245). The
youngest daughter still cri@ghen Barnes leaves her, she gjiens Barnes’s authority, and
she does not understand what happenkt.af 243).

Ms. Barnes’s next youngest daughteas between four and six years old when
Barnes was incarcerated and, when Barnesrelaased, her then-six year old was calling
someone else mommyld(). Barnes also missed her tees@dglaughters’ first dance and
was absent during a time of significant change for teenaddrk. |6 addition, while
incarcerated, Barnes was unable to atteedbidiseball and basketball games of her son
Herschel, and to join him in ¢tdoor activities, all of which shhad shared with him before
she was imprisoned. (Doc. 197 at 242).

Most tragically, Herscheflied on February 5, 2009vhile his mother was still
incarcerated. (PX 32). He was nine years olfee(id.. Herschel was staying with his
grandmother in Mannford, Oklahoma, and hast exited the schoddus, when a driver
who was under the influence ran over hoausing blunt chest and abdominal trauma,
killing him. (See id. Doc. 197 at 212-213). Barnésstified about her excruciating
suffering upon learning about her son’s tragdgath and upon beingable to be present

to grieve with and comfort her children duehter incarceration. She also described her

18



efforts to attend his funeral, which weseielly rejected by prison staffS¢eDoc. 196 at
215-223). She was unable to properly grierecommunicate about Herschel's death
because of her incarceratiorid.(at 220-221). She had lim@taninutes she could use to
talk to family via telephone. When her soedibn February 5, shead 30 minutes left of
her 300 allotted minutes per monttseg idat 222). To help her not cry all the time, the
prison psychologit and doctor had her take Prozaldl. &t 222-223).

Ms. Barnes’s 12-year old nephew died jivgd months after Hershel died. After
being denied the ability to attend her son’s faheshe knew that ghwould not be allowed
to leave to attend her nephew’s servicese ®hs also short on phone minutes when her
nephew died. I¢. at 223).

Ms. Barnes has suffered from feelinggyailt, depression, anthental anguish as a
result of being unable to be present for fiee children whileshe was incarcerated,
including during the last y& of her son'’s life. I(l. at 246-247). Wheshe was sentenced
to ten years, she suffered from anxiety ov@raern for her children, and she continues to
suffer from anxiety, in light of her ongoing fears. She suffered and suffers from guilty
feelings about having be@away from her children, and slrequently wondered whether
her son would not have beemraver if she had not beenpnison, but had been with him
instead. $ee id.. She feels depressed besashe “can’t change things. . ., can’t get those
two years back . . ., can’t give them back to [her] kids,” and she knows that her children
suffered due to being without their mother for almost two yelaksat(247). After she was
released from prison, Barnes saw a psyabtafor several months, which cost her $120

every visit, an amount shcould not afford. I4.).
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Nightmares have continued to plagMs. Barnes since 2008. The nightmares
involve not being with her dldren or “somebody lyingrad going through it again.”ld.
at 230-231). Because of feahe moved her family away froTulsa to a town where she
Is not afraid of the police.ld. at 236).

Reduction of the State Sentea to the Mandatory Minimum

On August 12, 2009, aftshe was released from fedecastody, Ms. Barnes filed
a Motion to Modify Sentence inae court. (PX 30). Inthéting, Ms. Barnes represented
that she had previously beeffiered the state drug prograwhich became impossible after
her sentence to federal prisotd.). Given that the federalsince had been vacated and
she had been released fronddeal custody, the purpose thife motion was to request
immediate release from state custodyedDoc. 196 at 232; Dod.97 at 255). The docket
for the state case reflects thié judge in that case prothpset the motion for hearing,
held a hearing, and granted the motion, retlythe state sentence to two years. (PX'28).

Charges and Conviction of Brandon McFadden

On April 7, 2010, McFadden was indictedCase No. 10-CR-58. He was the first
law enforcement official to biadicted in connection with thEulsa corruption prosecution.
(Doc. 197 at 275-276). Ryan Logsdon idgereed to in McFadden’s indictment as

“Individual 1.” (d. at 278, 291).

4 The state statute to which Ms. Barnes péeagduilty carried a sentence of “not less
than 2 years nor me than 10 years” imprisonmen@kla. Stattit. 63, 8 2-402(B)(2)see
alsoPX 31. The state judge rerdenced Barnes to the manary minimum on the statute
to which she had pleaded guilty folong her federal conviction.SgePX 31).
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McFadderultimately pleadedguilty to count one of the indictment, conspiracy to
distribute methamphetamine. (DX 3; Doc. 1963(-131). During his plea colloquy as to
that count, McFadden admittethat he had conspired it others to distribute
methamphetamine. He furthemsmnarized his conduct as follows:

During the time period, that | used thesition as a special agent with ATF

to further the drug conspiracy anduabd my position aa special agent.

During this time, myself and Henderss#ized drugs and money which were

kept for our own personal benefit, fifilsd investigative reports, and failed

to document events, and obstruct[editice through falsely [sic] testimony

under oath and persuading othetividuals to do the same.

(DX 5 at 17). He also admitted that he “tastiffalsely” in the Barneses’ criminal trial
and that he “got Ryan Logsdon to testifysé&dy that he made a controlled buy from the
Barnes [sic] on May the 8th @D07, when, in fact, it did not ppen. Both ta Barnes [sic]
were convicted on jury trial based on tfase testimony of mself, Logsdon, and
Henderson.” If. at 19).

Damages

a. ActualDamages

Upon considering all of thevidence in the case, the Cbfinds that $5,000,000 in
actual damages, which is the amount MgnBa sought in her administrative claise¢
DX 18), will reasonably and fairly compensate fog all damages she sustained as a result
of McFadden’s wrongful conduct. That aont will compensatder for her loss of
freedom and liberty during the duration of her detentmal incarceration on false

methamphetamine charges, as well as heeme mental pain and suffering, emotional

distress, physical discomfort and inconvenesrand reasonable expes of any ongoing
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medical or psychiatric caregtitment, and services necesdargttempt to remediate the
severe harm inflicted upon her. Barnes spamtths under criminal prosecution for crimes
she did not commit, which forcduer into a criminal trial in federal court premised upon
false evidence provided as a result of McFatglabuse of the power lawfully vested in
him as a Special Agent of the ATF. Sheswanvicted, sentenced, and imprisoned at the
conclusion of that trial.

Despite her actual innocence, Barnes hastliberty and the ality to move about
freely. Federal prison alsteprived her of watching hehildren growduring the many
months she was incarcerated on frauduleatgds, and she was unable to enjoy the day-
to-day joys that non-impris®d citizens do. She was notiypprohibited from spending
any significant time with her children, all @hom were minors at the time of her arrest
and incarceration, but she was also limitetheoequivalent of gwoximately 10 minutes
per day of phone time (300 minutes per mokdhalk to every person she loved.

As noted, Ms. Barnes was in custody duhegyoungest daugits first milestones
— sitting, crawling, walking, tiking, first and seond birthdays — anthat separation and
absenteeism caused her significant mentguai and distress and permanently harmed
her bond with her child. Thevo-year-old did not recogrézher when she was released
from prison. Barnes missed impamt events and milestoneshafr other children, as well,
including basketball and baseball gamesst fdances, outingsnd every one of her
children’s meals and bedtimes, while she imaarcerated. The ertional distress suffered

as a result was extremely severe and lasted for years.
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Barnes was unable to properly grieve ttheath of her nine-year-old son, to be
present for her other children during their ogmef, to attend her son’s funeral, or to
express sadness, because she was in pngloich did not allowthose things. Her
description of the cruel, miserable angusste suffered while incarcerated at that time
made a lasting impression on the Court. felteextreme guilt and siered insomnia as a
result of not being present forffamily, and she is tortured ltlgoughts that her son might
not have been run over if she haat been in prison at the time.

Ms. Barnes again suffered in prison withbatng able to be with her family after a
second tragic loss, of her nephew. She waspbesl Prozac in order not to cry constantly,
as the prison officials did not wantrite be disruptive in the facility.

Prison also inflicted humiliatin and its attendaeimotional distresgpon her. She
was subjected to “bend over and cough” nakedcbes where she wksed up with other
women, she was shackled to others, and endwsdctions on shower time, feminine
products, clothing, phone time, and contaghwoved ones. Allof these resulted in
suffering a loss of liberty and digy. In short, during her alost two years in custody as
a result of methamphetamine charges of whiewsés innocent, she did “not really [have]
a life.” (Doc. 196 at 210).

As noted, because of her federal protiealand imprisonmenk/is. Barnes suffered
terrible nightmares, depression, and insomriiéne moved away fromiulsa out of fear

caused by the prior fictitious chasythat had landed her in custody.
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b. Disposition of the Marijana Charge and Ms. Barnés Guilty Plea on that
Charge were Directly Influenced bthe Federal Conviction and Sentence

The government requests that the Coud that Ms. Barnes suffered zero damages
from her incarceration. That argument isrmprsed upon the government’s contention that,
even had McFadden not abused his powearaATF Special Agent in assisting the
illegitimate prosecution of Ms. Barnes, she vebbive been incarcaed on the separate
state marijuana possession charge.

However, it is impossible to unwed thensmnce on the marigna charge from the
sham federal prosecution and the sentenoinlyls. Barnes. Temporal reality does not
support the government’s position. The evidesstablishes that the four-year sentence to
which Ms. Barnes agreed oretktate marijuana possession charge was directly influenced
by or dependent upon the federahviction and ten-year senten Disposition of the state
marijuana charges was delayed several times, to be completedfiamniyMs. Barnes’s
federal trial and sentencingSeePX 28 at docket entrié®-03-2008, 05-05-2008, 06-02-
2008, 08-25-2008, 09-12-2008, 10-13-2008,1262008). That, alone, indicates that the
state judge and state prosexatdeferred determination thife marijuana charge undafter
disposition of the fraudulentderal methamphetamine chargekhe state judge’s sentence
on the marijuana charge expressly referenoeldaas run concurrent to the sentence in the
federal case. SeePX 28 at docket entry 10-14-2008).

Moreover, Ms. Barnes wastarly credible, and her tesiony made logical sense,
as to the reason slagreed to the plea shetered on the state marijuana charges: “at the

time, it didn’t even matter. | already had two-4gear sentences. | wil be done with the
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four years before | ever got out of [fedenatison.” (Doc. 196 at 207). The only record
evidence as to the seriousness of the statguawaa possession offense is Ms. Barnes’s
testimony that she had a small amount ofijmana in a little pill bdtle in her purse and
the fact that bond on the marijuana chawges set relatively low, at $2,500. Barnes
testified that she was initially offered partiatpn in the state drugpurt program, which
became impossible once she was convicted amerseed to ten years in federal prison.
The seriousness of the marijuana possesstarge compared to her bogus federal
convictions for conspiring to distribute S®ams or more of methamphetamine and for
maintaining a drug premises lends furthexdemce to her testimony that she would have
received drug cousvithout incarceration, but for héederal conviction and sentence.

The state court’s granting of the motionréaluce sentence is further evidence that
the original disposition of the marijuana cpamwas dependent uptire federal conviction
and sentence. Once advised that the féddrarges were premised upon fabricated
evidence and perjurious testimony, the statert judge reduced Barnes’s sentence on the
marijuana charge to the logtepossible sentence that abule given for the statutory
offense to which Ms. Baes had pleaded guilty.

C. Setoff of Consideration Paid hjoint Tortfeasor in Settlement

There is no dispute in ithcase that Jeff Hendersam, TPD Officer, was a joint
tortfeasor with respect to cangiMs. Barnes’s injuries. Atitd, the government introduced
evidence that the Citgf Tulsa paid Ms. Barnes $300@ in settlement for her injuries

arising out of the tortious ooluct of Henderson. (Doc. 1%t 252-253). The amount of
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Ms. Barnes’s damages here shioaccordingly be reduced byglamount the City of Tulsa
paid to Ms. Barnes as coneidtion in that settlementee Okla. Statit. 12, § 832(H).
CONCLUSIONS OF LAW

A. Jurisdiction, Venue, and Exhaustion of Administrative Remedies

The Court has jurisdiction of the partissd subject matter to hear and determine
liability and damages pursuanta8 U.S.C. 88 1346(b). Venuegperly lies in this District
pursuant to 28 U.S.C. § 1402(b). Plaingikhausted her administrative remedies as
required under 28 U.S.C. 8 2675(a). She thezetifhely filed this sit within six months
after the date of the governmintnailing of notice of final dei of the claim. 28 U.S.C.
§ 2401(b).

B. “Within the Scope of Employment” Under the FTCA

As a sovereign, the Unitedebés is immune from suit except to the extent that it
consents to be sued. Where isltansented to suit, “the termiits consent tde sued in
any court define that court’s jediction to entertain the suitUnited States v. Sherwood
312 U.S. 584, 586 @41). Congress has provided a limited waiver of the sovereign
immunity of the United States in the FTCAstate of Trentadue el. Aguilar v. United
States 397 F.3d 840, 852 (10th Cir.@®). The statute provides:

[T]he district courts . . . shall haveausive jurisdiction of civil actions on

claims against the United States, faymay damages . . . fonjury or loss of

property, or personal injurgr death caused by thegligent or wrongful act

or omission of any employee of thev&mment while acting within the scope

of his office or employmeninder circumstances wieethe United States, if

a private person, would be liable to #tiaimant in accorance with the law
of the place where the act or omission occurred.
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28 U.S.C. 8§ 1346(b)(1) (emphasis addeseg als®8 U.S.C. § 2674 (“The United States
shall be liable, respecting the provisions as ttitle relating to tort claims, in the same
manner and to the same extent as a private individual under like circumstances, but shall
not be liable for interest prior jadgment or fopunitive damages”).

“Under the FTCA, the government ligble only for tortious acts committed by

employees ‘acting within the scope [tfieir] office or employment.”™ Fowler v. United
States 647 F.3d 1232, 1237 (10th Cir. 201Qquoting 8§ 1346(¢1)). “Scope of
employment’ is determined by the law oktplace” where the alleged actions occurred.
Id.; see28 U.S.C. § 1346(b)(1). He, Oklahoma law applies the “scope of employment”
determination with respetd McFadden’s conductSee Barnes/07 F. App’x at 516-17.

Under Oklahoma law, “one acts within th@pe of employmeiitengaged in work
assigned, or if doing that which is propeecessary and usual &@complish the work
assigned, or doing that which is customaithin the particular trade or busines3.uffy’s,
Inc. v. City of Oklahoma City212 P.3d 1158, 1163 (Okl2009). An acby an employee
Is also within the scope of employment “iistdone, however ill-advisedly, with a view to
further the employer’s interest or arises out of an emotional resfoastons being taken
for the employer.”Id. at 1166. “[A]n employing [govemental entity] is immune as a
matter of law only if an officer's acts are satreme as to constitute a clearly unlawful
usurpation of authority the offer does not rightfully possessld. at 1167 (discussing
DeCorte 969 P.2d at 360).

“An officer’s illegal misconduct may be accomplished through an abuse of power

lawfully vested in thefficer, instead of by an unlawfubkurpation of power the officer did
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not rightfully possess.'ld. An abuse of lawful power is within the scope of employment,
while an unlawful usurpation of power is ndee id. “[A]n employer can be held liable
even if the employee acts beyond the givaharity” so long as the act was “incident to
some service being perfoeu for the employer.Barnes,707 F. App’x at517 (quoting
Rodebush v. Okla. Nursing Homes, |87 P.2d 1241, 1245 (Okla. 1993)).

In reversing and remanding the Court'sliea grant of summary judgment, the
Tenth Circuit examineMcGhee v. Volusia Cty679 So.2d 729, 733 (Fla. 1996), because
“the Oklahoma Supreme Court has embraaddst formulated by the Florida Supreme
Court.” Barnes 707 F. App’x at 517 (citingpeCorte 969 P.2d at 362). As summarized
by the Circuit, “The line between abuse andrpation is not the line between legal and
illegal acts. An ‘officer’'s misconduct, though illegal,” may be ‘accomplished through a[n]
abuse of power lawfully \sted in the officer.” Id. (quotingDeCorte 969 P.2d at 362).

The Circuit cited numerous examples frifoGheeand “look[ed] to [other] Florida
cases for guidance in applyingdFda’s ‘abuse/usurpation test’fis providing examples
relevant to McFadden’s condudtl. at 517-18. The court noted thatMicGhee “deputies
lunged at the plaintiff, grabldehim by the throat, and begé&icking him with force.” Id.
at 517 (citingMcGhee 579 So.2d at 730). “In ruling for the plaintiff, tMcGheecourt
wrote, ‘The fact that [the deputy] may haveeimtionally abused his office does not in itself
shield the sheriff from liability,”as the “deputy ‘clearly had thewful authority to restrain
arrestees, detain them, oreevrespond with force in appriate situations,” and it held
that ‘he therefore cannot be described as a usurplet.’(quotingMcGhee 579 So.2d at

730).
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The Tenth Circuit discussed avother Florida cases cited icGhee In one, an
officer was alleged to have arrested a child pretextuallytifer purpose of sexually
molesting her.Barnes 707 F. App’x at 517 (citingdlennagan v. Dep’t of Highway Safety
& Motor Vehicles 467 So.2d 748, 749 (Fla. Dist. Ct. App. 1985))The officer’s
misconduct, though illegal, clearly was accdistped through an abasf power lawfully
vested in the officer, not an unlawful ugation of power the officer did not rightfully
possess.”ld. (quoting McGhee[referencingHennagath, 679 So.2d at 732). In another
Florida case cited in the Circuit’'s decisiont@ashe abuse / usurpation dichotomy, a police
officer used excessive force @mmitting a false arrest, whi¢tshowed a case of lawful
power abused, not of an unlawfusurpation of authority.” Id. (quotingMcGheeg 679
So.2d at 732).

Based upon the abuse / usurpation, tds¢ Tenth Circuit concluded that the
undersigned erroneously granted summadgent to the defendant in this case:

The heinous acts of McFadden timarmed Ms. Barnes we performed in

the normal course of his dutiespreparing for trial and testifying The

government’s arguments to thentrary are not persuasive.

The government first argues that McFaddvas acting outside the scope of

his authority because “a federal law esfEment officer is never authorized

to frame a person known to be innocerlit an officer is ao not authorized

to use excessive force or commit sébassault. Although McFadden, like

the officers in the above cases, emptbhes power “contrary to the law of

its use” and “use[d] it improperly dnto excess,” he did not assume a

function that had not lee assigned to him.McFadden could not have

performed his authorized duties morespieably, but he was acting within

the customary scope of his duties

The government also argues that in@ liable under general respondeat

superior law because McFadden vaasing for his own purposes (pursuing
the conspiracy that had greatly enriclingh), not the interests of the United
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States. The underlying proposition fsndupport in Oklahoma law. . . . In

the law enforcement context, howeveg tourts have generously construed

the breadth of an officer’'s purposefipaps because public-policy concerns

generally make it “appropriate tbold [the law-enfacement agency]

responsible for [an officer's] acts.” With great power comes great
responsibility, and the powers of lawfercement officers are unique in our
society. Police agencies are expedtestrictly controlmisbehavior by their

own officers. Thus, theotirts of Oklahoma and Flda have said that an

officer may have in mind governmental purpose @t he abuses a prisoner,

uses excessive force in a false arrasgaults nightclub patrons, or even

arrests a child for the purpose of sexually abusing her.

Barnes 707 F. App’x 51819 (internal citations and pentheticals omitted) (emphasis
added).

The evidence at trial was more favorabléh® plaintiff than the summary judgment
record upon which the Cirduannounced that McFadderests “were performed in the
normal course of his duties,” “he was actinghm the customary scope of his duties,” and
there “was sufficient evidence of [McFadhdg intent to serve the governmentd. Thus,
considering the evidence at triallight of the Tenth Circuit’s opinion on the prior appeal
in this case and the foreggirFindings of Fact, the Couconcludes that McFadden’s
conduct ‘tonstituted an abuse of power lawfullysted in him rather than an ‘unlawful
usurpation of power the officelid not rightfully possess,’” and . . . his motives included
serving a government purposeBarnes 707 F. App’xat 514 (quotindeCorte 969 P.2d
at 362).

C. Tort Damages

The FTCA limits the plaintiff's damages tile amount stated in her administrative

claim. 28 U.S.C. § 2675(b). €hevidence establishes thaaipliff is entitled to recover

damages on her tort claims for false arrest, false imprisonment, and intentional infliction
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of emotional distress (IIED) under Oklahoma la®ee, e.g., Allen v. Town of Colcord,
Okla, 874 F. Supp. 2d 1276, 82-89 (N.D. Okla.2012) (false arrest and false
imprisonment are virtually indistinguishable un@klahoma law; false arrest is an arrest
without probable causefhellen v. John Pickle Co., Inel46 F. Supp. 24247, 1291-92
(N.D. Okla. 2006) (false imprisorent is the unlawful restrainf an individual’s personal
liberty, which requires the detention of ag@n against her will and the unlawfulness of
the detention; and “all who by direct act ndirect procurement, personally participate in,
or proximately cause, the false imprisonmentunlawful detetion o[f] another are
liable”); Estate of Trentady&97 F.3d at 855-56 (IIED claiunder Oklahoma law requires
proof that (1) the defendant acted intentionally or recklessly; (2) the defendant’s conduct
was extreme and outrageous; (3) the defetglaonduct caused the plaintiff emotional
distress; and (4) the emotional distress was severe).

It is undisputed that Ms. Barnesddnot commit the methamphetamine-related
crimes for which she was charged in statefaddral court and of which she was convicted
in federal court and sentenced to ten yeamison. McFadden provet! false evidence to
substantiate the charges, while knowing the ggswvere false. His conduct resulted in an
arrest and prosecution that kreew were without probable casand by direct action and
indirect procurement, he personally partatgd in and proximately caused the unlawful
incarceration of Ms. Barnes. McFaddergstions were intentional, extreme, and
outrageous, which caused the plaintiff emotiahisiress, and there is substantial evidence

in the trial record that themotional distress was severe and lasted years.
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For actual damages, Ms. Barnes is asditto an amount ofmoney that will
reasonably and fairly compensate her for gliries sustained as a result of McFadden'’s
wrongful conduct, which the Court has foundbi® within the scope of his employment.
Damages may compensate for physical pain and suffering, past and future; mental pain and
suffering, past and future; emotional dissg physical discomfort or inconveniences;
physical illness or injury; and the reasomaklpenses of any necessary medical care,
treatment, and services, past and fut@ee Okla. Uniform Jury Insuctions — Civil, No.
4.1;id., No. 20.4see als@8 U.S.C. § 1346(b)(1id., 8 2674 (“The Unitebtates shall be
liable [for torts under the FTCA] in the samemmar and to the same extent as a private
individual under like circumances.” The United Statesadhnot be liable for punitive
damages under the FTCR8 U.S.C. § 2674.

SUMMARY OF DECISION

Based upon the foregoing Findings ottFand Conclusions of Law, a judgment
will be entered in favor of the plaintiffna against the defendanfy the amount of
$4,700,000, which representttotal amount of plaintiff'actual damages ($5,000,000)
minus the $300,000 paih behalf of the joint tortiesor to settle with Ms. Barnes.

SO ORDERED this 17th day of February, 2020.

) W

" DOWDELL., CHIEF JUDGE
UNI D STATES DISTRICT COURT
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