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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

LARITA A. BARNES, )
)
Plaintiff, ) CaséNo. 12-CV-282-JED-PJC
V. )
)
UNITED STATES OF AMERICA, )
)
Defendant. )

OPINION AND ORDER

Before the Court are two dispositive motigboc. 8, 78) filed by the United States. The
first is a dismissal motion under Fed. R. Civ.12(b)(1), (6), and the second is a summary
judgment motion under Fed. R. CR. 56. The dismissal motiomé plaintiff's response thereto
are premised upon exhibits other than the Comiplaimd certain issues are intertwined with the
merits. As a result, and given that the sameessue presented with a more complete record in
the summary judgment briefing, the Court will determine these issues on the summary judgment
motion and record before iSee Holt v. United State46 F.3d 1000, 1003 (10th Cir. 1995).

l. Background

The undisputed facts of this case reflecothar sad tale of corrupt law enforcement
officers. Brandon McFadden, who was a spea@gént of the Bureau of Alcohol, Tobacco,
Firearms, and Explosives (ATF), conspireith Jeff Henderson, a Tulsa Police Department
officer, to build a false criminal case againsaipliff, Larita Barnes, and her father, Larry

Barnes, Sr. Ms. Barnes was cartel and imprisoned as a restilt.

! Henderson was found not guilty of conspiringviolate the Barneses’ civil rights and of
several counts of perjury relateal his testimony atheir trial. United States v. Hendersdn.D.
Okla. No. 10-CR-117-BDB, Doc. No. 300. As thetms in this case doot dispute the facts
regarding Henderson, thelegations as to him are taken @se for purpose®f this suit,
although they are not binding étenderson, who is not a party.
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To set up the Barneses for false criminal charges, McFadden and Henderson instructed
Ryan Logsdon, who was alleged to be a “reBabbnfidential informant,” to provide false
testimony that he purchased methamphetamine in a controlled drug buy from Larita and Larry
Barnes at their home on May 8, 2007. McFaddgreed to corroboatHenderson’s police
report, which falsely recited thahe alleged drug buy had occudre As a result of the false
accusations, Ms. Barnes was indicted in 2007 anfédony counts. Count One charged that, on
May 8, 2007, she knowingly and intentionally pesssl with intent to distribute, and did
distribute, 50 or more grams of methamphetenand Count Two charged that she unlawfully
maintained a location to distribute. McFadden has admitted that the charges were based upon
“completely fabricated” allegations me by McFadden, Henderson, and Logsdon.

At the Barneses’ federal jury trial iApril 2008, Logsdon testified that he purchased
three ounces of methamphetamine at the &home in May 2007. Logsdon’s testimony was
not true. McFadden and Henderson had met watipsdon prior to the trial to instruct him how
to provide false testimony impliiag Larita and Larry Barnesnd to fabricate details of the
fictional buy.

McFadden also provided false testimony atBlaeneses’ jury trial. McFadden testified
that: (1) he requeste®B,000 from the ATF to use for amtrolled drug buy(2) on May 8, 2007,
the $3,000 was given to Logsdon to purchasegsirfrom Ms. Barnes; (3) McFadden and
Henderson followed Logsdon to the Barnesdesce on that date; (4) McFadden witnessed
Logsdon approach the Barnes residence andmaviBarnes greet Logsdon at the door and then
go inside; (5) after approximately five minutéécFadden saw Logsdon leave the Barnes home;
and (6) Logsdon then met McFadden and Hemaesd a Warehouse Markgtocery store and

provided McFadden and Henderson with methargrhime which he had purchased from the



Barneses at their home. Other than his testyrthat he requested and obtained $3,000 from the
ATF, the entirety of McFaddentestimony about the Barnesessamtrue; Logsdon did not go

to the Barnes home, he did not purchase drugs from Larita Barnes, and McFadden did not
witness any such visit to the Barnes home.

Ms. Barnes was found guilty of Counts One and Two and, on October 3, 2008, she was
sentenced to 120 months in prison on each caantyn concurrently. Sometime in 2009, the
government initiated an investigation into pole@ruption within the Tulsa Police Department.
In the course of that investigation, the government learned that McFadden had participated in a
scheme that involved stealing drugs and monelingeconfiscated or stolen drugs to drug
dealers for personal monetary gain, and dingcthers to sell drugs. The government also
learned that the charges against Larita and Larry Barnes were premised upon fabricated
information and that their convictions were founded only upon the perjurious testimony of
Logsdon, Henderson, and McFadden. As a rethdtgovernment moved in the Tenth Circuit
Court of Appeals, where Larita Barnes’spapl from her conviction was pending, for her
immediate release from prisénThe Tenth Circuit remanded thase, and the trial court vacated
Ms. Barnes’s judgment of conviction, dismissed itidictment against hegnd ordered that she
be immediately released from federal prisobls. Barnes was incarcerated with the Federal
Bureau of Prisons until July 2, 2089.

McFadden was indicted on several courdfating to his cormpt conduct, and he

ultimately pleaded guilty to conspiracy wistribute methamphetamine. During his plea

2 Larry Barnes’s appeal was also pending betbe2Tenth Circuit, and similar relief was
sought as to him.

3 Adding to the tragedy of th@rongful conviction and imprisonment of Ms. Barnes, her
only son was struck and killed laydrunk driver while she was irrcarated. As a prisoner, she
was not allowed to attend her son’s funeral dsgavith other family at that difficult time.
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colloquy, McFadden admitted that he had conspivied others to distribute methamphetamine.
He further summarizekis conduct as follows:

During the time period, that | used the itios as a special agent with ATF to

further the drug conspiracy and abused pogition as a special agent. During

this time, myself and Henderson seizedgdrand money which were kept for our

own personal benefit, falsified invegative reports, and failed to document

events, and obstruct[ed] justice through falsely [sic] testimony under oath and

persuading other individuals to do the same.
(Doc.78-2 at 17). He also admitted that he “tesdifialsely” in the Bareses’ criminal trial and
that he “got Ryan Logsdon to testify falsely thatmade a controlled buy from the Barnes [sic]
on May the 8th of 2007, when, iadt, it did not happen. BothdlBarnes [sic] were convicted
on jury trial based on the false testiny of myself, Logsdon, and Hendersonld. @t 19).

In this suit, Ms. Barnes asserts tha¢ tbnited States is rpsnsible for McFadden’s
wrongful conduct and for failing téproperly train, supervise, and oversee McFadden,” and she
alleges that “[tlhese failuresnd others, were the direct caudeVicFadden’s repaed violation
of the Constitutional rights of numeroursdividuals including Ms. Barnes.”ld., 11 20-23).
Based on the foregoing, Ms. Barresserts several tort claims against the United States.

Il. Summary Judgment Standards

A party may move for summajydgment on any claim or defensFed. R. Civ. P. 56(a).
Summary judgment is appropridtethe movant shows that ther® no genuine dispute as to any
material fact and the movant eéstitled to judgment as a mattef law.” Fed. R. Civ. P. 56(a);
see Celotex Corp. v. Catrett77 U.S. 317, 322-23 (198@Anderson v. Liberty Lobby, Ine77
U.S. 242, 250 (1986). “[@mmary judgment will not lie if theispute about a material fact is
‘genuine,’ that is, if the evidence is such tlaateasonable jury could return a verdict for the

nonmoving party.”Anderson477 U.S. at 248. The courts trdesermine “whether the evidence

presents a sufficient disagreement to require sgiam to a jury or whether it is so one-sided



that one party must prevail as a matter of lawd’ at 251-52. The non-mor#s evidence is
taken as true, and all justifiable and reasonaife&xences are to be drawn in the non-movant’s
favor. Id. at 255.

lll.  Discussion

The United States seeks summary judgn@n@ll counts, argag that McFadden was
not acting within the scope of his employmaeiith the ATF when he committed the acts which
harmed Ms. Barnes, such that the United Staassnot waived its sovereign immunity under the
Federal Tort Claims Act (“FTCA”). The UniteSitates also argues that Ms. Barnes did not
exhaust her administrative remedasd is thus barred fromesking recovery under the FTCA
for any alleged negligent supervision.

A. “Within the Scope of Employment”

As a sovereign, the United States is immuoenfsuit except to the tent that it consents
to be sued. Where it has consented to suit, téhes of its consent to be sued in any court
define that court’s jurisdiction to entertain the suitJhited States v. Sherwoo812 U.S. 584,
586 (1941). Congress has providedimited waiver of the soveign immunity of the United
States in the FTCA.Estate of Trentadue exlréAguilar v. United States397 F.3d 840, 852
(10th Cir. 2005). Té statute provides:

[T]he district courts . . . shall have eusive jurisdiction of civil actions on claims

against the United States, for money damagegar injury or loss of property, or

personal injury or death caused by tiegligent or wrongful act or omission of

any employee of the Governrhavhile acting within thescope of his office or

employmentunder circumstances where the Udit8tates, if a private person,

would be liable to the claimant in accordance with the law of the place where the

act or omission occurred.

28 U.S.C. 8§ 1346(b)(1) (emphasis added).

4 Because the Court determines that theseawoments are dispositive of Ms. Barnes’s
claims, the Court need not address alternative argumeus by the government.
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The United States asserts that it is entitled to dismissal or summary judgment disposal of
all of Ms. Barnes'’s claims because McFadden agdisig outside the scope of his employment at
the time of the acts which resulted in heeat, conviction, and incegration. “Under the FTCA,
the government is liable only for tortious actsmmitted by employeescting within the scope
of [their] office or employment.”Fowler v. U.S.647 F.3d 1232, 1237 (10th Cir. 2011) (quoting
8 1346(b)(1)). “Scope of emploayent’ is determined by the lagf the place” where the alleged
actions occurred.ld.; see28 U.S.C. 8§ 1346(b)(1) (“in accadce with the law of the place
where the act or omission occurred”). Here, the parties agree that Oklahoma law applies to the
“scope of employment” determination.

Under Oklahoma law, “one acts withinetlscope of employment if engaged in work
assigned, or if doing that which is proper, necessary and usual to accomplish the work assigned,
or doing that which is customary withihe particular trade or businessruffy’s, Inc. v. City of
Oklahoma City 212 P.3d 1158, 1163 (Okla. 2009). An act by an employee is also within the
scope of employment “if it is dondowever ill-advisedly, with giew to furthe the employer’s
interest or arises out of an emotional respasactions being taken for the employelrd. at
1166. “[A]ln employing [governmental entity] is inume as a matter of law only if an officer’s
acts are so extreme as to constitute a cleathwdal usurpation of authority the officer does not
rightfully possess.”ld. at 1167 (discussinfecorte v. Robinsqro69 P.2d 358 (Okla. 1998)).

“An officer’s illegal misconduct may be accotlighed through an abusaf power lawfully
vested in the officer, instead of by an unlawdgurpation of power theffacer did not rightfully
possess.”ld. An abuse of lawful power is withithe scope of employmgnwhile an unlawful

usurpation of power is noSee id.



“Whether a [law enforcement] officersctions were taken within the scope of
employment is a jury question unless only eeasonable conclusion can be drawn from the
facts alleged.”ld. Hence, “whether or not ¢hact done is so differeftom the act authorized
that it is not within the scope dfhe employment is decided by tbeurt if the answer is clearly
indicated.” Baker v. Saint Francis Hos{dl26 P.3d 602, 606-07 (Okla. 2005).

In other lawsuits involving Tulsa law fmcement corruption, district courts have
concluded that similar acts by McFadden, Hesde, and other law enforcement officers were
not within the scope of employment. For exasle) based upon the same conduct of McFadden
and Henderson that is referencaobve, plaintiff's father, LarnBarnes, Sr., filed a civil suit
against the United States, McFaddiwe, City of Tulsa, and otherdApplying Oklahoma law, the
district court determined that Hendersortenduct, which contributed to Larry Barnes’
prosecution and conviction, was “not witlthe scope of his employmentl’arry Barnes, Sr. v.
United StatesNo. 11-CV-582-HE, Doc. 53 at 5 (N.D. Okla. Mar. 23, 2012) (slip dp.).

In another suit, the plaintiff allegethat McFadden and Henderson knowingly and
unlawfully searched the plaintiff's residencedastole money from thelaintiffs home. The
court determined that McFadden’s alleged condoahsists of acts that are ‘so extreme as to
constitute a clearly unlawful usaation of authority the officer [did] not rightfully possess,” such
that the conduct was tmide the scope of employment and,aaesult, the United States could

not be held liable under the FTC/Aee Dustin Robert Eastom v. City of TuNa. 11-CV-581-

° The court in the_arry Barnes Srcase did not make a similar determination regarding
McFadden’sconduct in targeting Larry Barnes, becatlse United States was dismissed from

the case on other grounds, andRddden had filed for bankruptcsyich that there was no reason

to determine whether McFadden was acting withi scope of his employment. Nonetheless,
given that McFadden and Henderson were accuségeatame misconduct with respect to the
Barneses, the court’'s determination that Hesal®s actions toward Larry Barnes were not

within the scope of employment is persuasive.



HE, Doc. 50 at 3-4 (N.D. Okla. July 3, 2012) (slip opge also id Doc. 32 at 6 (dismissing tort
claim against the City of Tulsa because H®sdn’'s alleged conduct was “so extreme as to
constitute a clearly unlawful usurpation oftlaarity” he did not posss, rendering his conduct
outside the scope bis employment).

In Haley v. City of TulsaNo. 10-CV-361-TDL, (N.D. OklaMay 31, 2011) (slip op.), the
plaintiff had been convicted of three counts tia@to possession with intent to distribute crack
cocaine and cocaine powder, based upon tesiyniby Henderson and a jparted confidential
informant, Rochelle Martin, whom Henderson ifesd supplied informabn supporting a search
warrant. The plaintiff filed a suit against tGaty of Tulsa and others based upon Henderson’s
misconduct. After Mr. Haley was convicted, Marprovided an affidavit stating that she had
provided false testimony at a hearing on a omwtio disclose the confidential informant’s
identity and that, in fact, she had never congldcny drug transactions with Mr. Haley and
never been present with anyhet person conducting any suchuglrtransaction with Haley.
Martin also stated that Henderson had soliditedfalse testimony and she had been coached by
Henderson and another police offic&ill Yelton, on what to say in the hearing. The court
dismissed Haley'’s tort claims against the GifyTulsa because the allegations that Henderson
and Yelton had “conspired with daother to prepare a false sgawarrant apjtation and to
secure Ms. Martin’s perjureddegmony,” that they “intended titlegally search and wrongfully
convict” Haley, and that they “willfully, unlafully, maliciously and feloniously use[d] the
Court’s process ... for an ulteriand illegal purpose” set fortiactions that wee outside the
scope of the officers’ employment as police officds, Doc. 52 at 7-9.

In London v. Hill No. 11-CV-028-GKF, Doc. 28 (N.D. Okla. Feb. 27, 2012) (slip op.),

the court determined that the City of Tulsauld not be held liabléor Henderson and Yelton’s



acts because the tortious conduct alleged — aragveonspiracy, falsifying reports, lying, and
perjury — constituted bad faith conduct, and such actions were outside the scope of employment.
Id. at 11.

Similarly, in White v. City of TulsaNo. 13-CV-128-TCK, 2013 WL 4784243 (N.D.
Okla. Sept. 5, 2013) (unpubligiie the court concluded:

[Tulsa Police Officer Eric] Hill's allege tortious conduct corsts of planting

drugs on [plaintifff and presenting faldestimony on two separate occasions.

The Court concludes that knowinglyapking contraband, falsely accusing a

citizen of possessing the contraband, and committing perjury in a preliminary

hearing constitute an “unlawful usurgati of power” that Hill did not rightfully

possess as a TPD officer. Unlike a case wlaer officer beginan arrest legally

but then later potdially abuses that power, ith case involves an entirely

fabricated and illegal arrest. Only one reasonable inference can be drawn, and

there is no “scope of employment” question for the jury.
Id. at *4; see also White v. City of Tulsg/9 F. Supp. 2d 1246, 1250 (N.D. Okla. 2013) (quoting
prior Sept. 5, 2013 order).

The undersigned has also found actions similar to McFadden’s to be outside the scope of
employment. IrPointer v. City of TulsaNo. 12-CV-397-JED, 2014 WL 4244290 (N.D. Okla.
Aug. 26, 2014) (unpublished), the plaintiff allegédt his residence was searched based upon a
false search warrant affidavit provided by nderson, which affidavit was alleged to be a
complete fabrication, and that Henderson “illggand unlawfully” searched and “arrested and
jailed” the plaintiff and “caused federal criminal indictment tbe brought against [plaintiff].”
The Court determined that the alleged actioree “so extreme as to constitute a clearly
unlawful usurpation of authority [Hend®mn did] not rightfully possess.”ld. at 8 (quoting
Tuffy’s 212 P.3d at 1167). Determining that thepogsleat superior claim against the City for

Henderson’s alleged torts should dismissed, the Court furtheoted that the alleged conduct

was not of a type that wasnftially in good faith but which later crossed over to ‘beyond the



bounds of good faith,” “was also not simply ‘ident to some service being performed for the
employer,” and was not of the type that ‘ariges of an emotional response to actions being
taken for the employer.”1d.

In an attempt to present an issue of fact as to whether McFadden was acting within the
scope of his employment, Ms. B&s provided an affidavit froivicFadden. In his affidavit,
which was signed on August 22, 2013, McFadden attempts to explain his conduct in 2007 and
2008 by asserting that “[tlhe reason” he prodidalse testimony and information against Ms.
Barnes that was “completely fabricated and maale‘was to help the Uited States of America,
as an acting agent of the [ATF], Jeff Hendersaonl, the City of Tulsa teuccessfully prosecute
the Barnes [sic] so they would subsequentlydevicted of a criminabffense and therefore be
imprisoned.” (Doc. 82-5 at 3, 1 8-9, 10). McFadden asserts that he “did not do these acts for
personal gain and ... did not receive any pakgain or benefit sim these acts.” Iq. at { 11).

He also claims to have been “advised on numeoggasions by [his] supervisors that increased
arrests and/or convictions by the Tulsa Braothhe [ATF] would result in increased funding
for the [ATF] in general, and theulsa office in particular.” I¢.).

While McFadden suggests in his affidaviatththe United States had an interest in
convicting and imprisoning Ms. Barnes for crimgse did not commit, the undisputed facts,
McFadden’s prior testimony and conviction by the United States, and every reasonable inference
from the record evidence, establishes otherwMeFadden does not dispute that special agents
are to base arrests on fedetienses and/or felonies:

Special agents of the [ATF] may make arrests without warrant fany offense

against the United States committed timeir presence, or for any felony

cognizable under the laws of the Unitgthtes if they have reasonable grounds to
believe that the person to be arrested basymitted or is committing such felony.
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18 U.S.C. 8§ 3051 (emphasis added) (quoted in D8cat 10, 1 3; Doc. 82 at 3, 1 1). Itis

undisputed that there was no “offense againsutiieed States” or felony that was committed by

Ms. Barnes, and McFadden had no reasonable grounds to believe that Ms. Barnes was

committing such a felony. McFadden has admitked the charges against her were based upon

completely fabricated information. No reasonable person could find that an agent acted to help

the United States when he provided “compiefabricated” testimony about a drug buy that

“never even occurred” in ordés wrongfully convict innocent pesss. (Doc. 82-5 at 3, 1 8-9).
McFadden also asserts that (unnamed) rsigmes supposedly mentioned to him (at

unspecified times) that “increased arrests @ndbnvictions” would result in increased ATF

funding (d. at 1 11° Assuming that this completely n@msical explanation were true, it does

not explain or justify McFaddenkgregious conduct directed at NBarnes, nor does establish

that McFadden was acting in the interestshef United States when he committed perjury and

set up two innocent people faonvictions and extended time federal prison based upon

fabricated informatio. The parties do not dispute that ltarBarnes spent months in federal

prison for crimes she did not commit. The Coudnsvilling to determine tt the interest of the

United States would ever be sedvor furthered by an agent’'srauct in providng fabricated

6 The United States has provided evidence t@atATF “does not have a policy of basing
funding levels on performance metrics, such asber of arrests or convictions. (Doc. 78-13 at
3, 17 11-12). McFadden’s suggestion otheawis limited to hisassertion of purported
statements by unnamed “supervisors.”

! If McFadden’s perjury and othevrongful conduct were driveby his desire to increase
funding for the ATF, why did heake$3,000 in ATF funds under false pretenseSeeDoc. 78-
19). And why did he not set up hundreds of citizens residingirwitie Northern District of
Oklahoma, in order to increagd F funding? While the Court nganot weigh the evidence at
the summary judgment stage, “[t]lngere existence of a scintilte# evidence in support of the
plaintiff’'s position will be insufficient [to defeagummary judgment]; there must be evidence on
which the jury could reasonably find for the plaintiffAnderson 477 U.S. at 252. On the
record here, no juror could reasonably find thlaFadden’s conduct in conspiring to set up and
wrongfully convict Larita Barnes was dofog the purpose of increasing ATF funding.
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testimony, counseling another witness to comperjury, and making up events that never
occurred, in order to convict persons ware innocent of the crimes charged.

McFadden’s testimony at his change of phearing and at Henderson'’s criminal trial
eliminated any possibility that McFadden was acting in the interests of the United States by
taking and selling drugs, seizing cash for hisig@ersonal benefit, and falsely accusing innocent
citizens. Summarizing some of his condadigting his plea colloquyyicFadden testified:

| conspired with othersgncluding Tulsa police officer, Jeff Henderson, to
distribute methamphetamine in the North®istrict of Oklahoma. During the
time period, that | used the position aspecial agent with ATF to further the
drug conspiracy and abused my positionaaspecial agent. During this time,
myself and Henderson seized drugs amohey which were kept for our own
personal benefit, falsified investigativeports, and failed to document events,
and obstruct justice through falselystienony [sic] under oath and persuading
other individuals to do the sameln 2007, myself and Henderson — Officer
Henderson seized methamphetamine from a Tulsa area drug dealer named Ryan
Logsdon.... [M]yself and Henderson sold the methamphetamine back to Ryan
Logsdon ... [and Logsdon] later became accnspirator in a drug conspiracy
with McFadden and Henderson. Alsotle spring of 2007, myself and [a] Tulsa
police officer, who was not Jeff Henders performed a traffic stop on an
individual who later became a co-consprawith myself [and we] seized cash
and methamphetamine ... which was kept for our own personal benefit.

On or about June the 12th, 2007, myself and other Tulsa police officers,
one of who [sic] was Henderson, conductetlaarantless search atresidence in
Tulsa. Discovered a large sum of ltasMyself, Henderson, and other officers
kept almost $10,000 of cash fiweir own persnal benefit.

In [sic] May 12 of 2008, myself andther [sic] — a Tulsa police officer
made a traffic stop [and] seized a quantity of methamphetamine which was
delivered to Ryan Logsdon to distrieu.. Sometime in May of 2008, | provided
cash to an individual who thought wesnducting a law enforcement controlled
buy for myself in effort [sic] to gaia downward departure in his pending federal
case. Instead of being a law enforcement controlled buy, this transaction was —
was actually for my own pevsal benefit and | actuallook the drugs to Ryan
Logsdon and had Logsdon distribute the drugs. On another occasion in 2008, |
arranged for a drug transaction betw&s@an Logsdon and an unidentified female
in which the female was going to sefiethamphetamine to Ryan Logsdon.
During the transaction, | showed up in rogpacity of a speal agent with the
ATF, seized the drugs and did not arr@syone. | later sold the drugs to Ryan
Logsdon, in which in turfor him to distribute it.
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In April of 2008, myself and Officer Hendens testified falsely in a criminal case

in the Northern District of Oklahoma,gHJnited States versus Larry Barnes and
Larita Barnes. In the jury trial, myself and Henderson also got Ryan Logsdon
to testify falsely that he made a controlled buy from the Barnes on May the 8th of
2007, when, in fact, it did not happen. tBahe Barnes [sic] were convicted on
jury trial based on the false testiny of myself, Logsdon, and Henderson.

(Doc. 78-2 at 17-19).

McFadden’s testimony against Henderson disscribed taking drugs and money for his
own personal benefit.See, e.g.Doc. 78-3 at 14-21). McFaddersaltestified that he knew that
his actions were “not at all” a good ided. @t 21), that he started taking money based upon peer
pressure from Henders@md his actions thereafter were driven by greed, @nd he described
how he would engage in wrongful conduct oatpund Tulsa police officers he knew were also
engaged in unlawful activitiegd( at 24). For example, McFaddtstified about his efforts, and
the actions of his counterparts on the TulséicBdDepartment, to engage in their wrongful
conduct only within sight of other “dirtydfficers, so as tavoid getting caught:

A. When | became involved in crinal activity with Henderson, | was

introduced into a network of police officers that were corrupt and doing the same

things that we were dealingJ.J. Gray would be ongf those officers that you

could trust or people that you'd say, “ldejood for it,” et cetera, things of that

nature. You knew that person - - you could do illegal activity around that person

and they would do illegal activity around you.

Q. Would you and the other officersnohuct illegal activity only with other
officers you knew wouldn’t rat you out?

A. | guess the way it -- itan be answered this wais it depends. There’s
different systems where, in my experieraze what | withessed in Tulsa, people
were the master manipulators of working the criminal justice system for their
benefit and they were manipulating TuRalice protocol.... [I]fyou had to have a
uniform officer on a search and you knew you couldn’t trust that person or you
didn’t know if they were dirty or not, then you simply kind of put them out of the
way to do perimeter or whatever so younipalated them to be in a place where
you could still do your dirty work with #ndirty police officers but these people
would have no idea what was going on, if that makes sense.

(Id. at 24).
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As noted, McFadden received $3,000 in Addsh for the stated purpose of purchasing
methamphetamine in a controlled buy, andghee the money to Henderson. He signed and
submitted a Report of Expenditures for that casBeeDoc. 78-19). Under “Explanation of
Expenditure,” McFadden falsely reported thaulSa PD [Officer] JHenderson purchased 97
grams crystal meth from suspect. receipt attachell” af 2). The only reasonable inference
from the evidence is that McFadden depleted Ali$, rather than acting the interests of the
ATF to increase funding for the ATF.

The foregoing testimony and unpliged record in this casedds to only one conclusion:
McFadden concealed his illegal activity frometATF, and the overattonspiracy was plainly
executed for the benefit of Madden and his coconspiratanst the United States.

Ms. Barnes cites certain Oklahoma casedhe proposition that Oklahoma law permits
employers to be held liable forghntentional torts of employeesSdeDoc. 82 at 11-13). The
cases cited are distinguishable. For exampldlaihv. City of Henryetta911 P.2d 914, 916-18
(Okla. 1996), the court found that whetherpalice officer was aatig in the scope of
employment was a jury questidmecause he was clearly actinghin the scope of employment
when he arrested and took an arrestee to jallere was a factual dispute as to whether the
officer was intentionally attempty to physically harm the plaifftwhen the officer shoved him
at the jail. Unlike McFadden’s conduct toward Ms. Barnes, the officétaih was at least
initially acting in the scope of employment,dathe question is whether his conduct at some
point crossed the line to exceed the scdpee id.

In Baker v. Saint Francis Hospl26 P.3d 602, 605 (Okla. 2005), which is extensively
guoted by Ms. Barnes, the court stated that, foeraployer to be held “responsible for the tort

of an employee, the tortious act must be committed in the course efrthloyment and within
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the scope of the employee’s authority.” There is no question in this case as to whether
McFadden was acting within the scope of his autytdne was not. Thens no evidence that his
superiors were aware of what Was doing to Ms. Barnes, and thes no evidence that he was
given any authority to set up inrex@ people for criminal chargéisey did not commit. Indeed,
McFadden acknowledged that he was among a grotghrtf” officers with whom he shared a
trust — “they would do illegal activity around” onaather. (Doc. 78-3 at 24). In the end, the
United States convictddcFadden of a federal crime for his actions.

Unlike the conduct in s cited by Ms. BarngbicFadden’s conduct wamt initially in
good faith, wasot merely “incident to some serviceibg performed for the employer,” and did
not “arise[ ] out of an emotional responsedactions being taken for the employeiBaker, 126
P.3d at 605see Nail 911 P.2d at 618. Rather, itusdisputed that McFadden’s conduct was
premeditated and designed to harm innocent peapdebenefit himself. These are not actions
that advance any governmental interest. &Yeegiousness of McFadden’s conduct counters,
rather than supports, Ms. Barnes’s maintenariamny claim against the United States, because
McFadden’s conduct was “a clearly unlawful ustigra of authority [hedid] not rightfully
possess.” Tuffy’s 212 P.3d at 1167. McFadden’s conduct is so depraved that “only one
reasonable conclusion can be drawn from the fatdged,” and it is clear that “the act done is
so different from the act authorizélat it is not within the scopaf the employment,” such that
there is no issue for a jury to decideee id.Baker, 126 P.3d at 606-07.

Accordingly, the Court finds that thdéleged conduct of McFadden toward Ms. Barnes
was outside the scope of his employment, andUtiited States is not liable for that conduct.

B. Claim for Negligent Training and Supervision

Ms. Barnes alleges that the ATF *“failed properly train, supgise, and oversee

McFadden,” which caused “McFadden’s repeated violation of the Constitutional rights of
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numerous individuals including M8arnes.” (Doc. 2 at 5, 1 23Jhe United States argues that
she failed to exhaust administraivemedies on her claim of negig training and supervision.

The filing and denial of an administrative claim is a prerequisite to bringing a civil tort
claim against the United States for an employee’s a@ee28 U.S.C. § 2675(a). The
administrative claim requires “(1) a written statetgurfficiently describing the injury to enable
the agency to begin its own investigatj and (2) a sum certain damages claingtaggs v.
United States425 F.3d 881, 884 (10th Cir. 2005) (quoti@gek v. United State®53 F.2d
1232, 1233 (10th Cir. 1992)). Wietr the claim's language isfcient to exhaust depends
upon whether it “serves due notice that the agency shouldstigaée the possibility of
particular (potentiallytortious) conduct.” Id. (quoting Estate of Trentaduex rel. Aguilar v.
United States397 F.3d 840, 852 (10th Cir. 2005)). Wharelaim is filed, but does not include
facts or circumstances that prdeinotice of a particular clainhat claim is not exhaustedbee,
e.g., Kikumura v. Osagid61 F.3d 1269, 1302 (10th Cir. 2006).

The administrative claim filed by Ms. Bees was centered updicFadden’s conduct,
and she did not assert that any other ATfcef or supervisor committed misconduct that
caused plaintiff to be indicted or convictedseg€Doc. 78-17 at 4-9). Téclaim did not include
any allegation relating to negligent supervisiontraining. In fact, there was no mention of
supervision at all and no reénce to any alleged conduct byyaATF supervisor (named or

unnamed). It did not allege that any supewiwas aware of McFadden’s conduct or provide

8 Kikumurawas abrogated in part Bell Atlantic Corp. v. TwombJ\b50 U.S. 544 (2007),
in which the Supreme Court announced a new stdniabe applied to dismissal motions for
failure to state a claim. The Tenth Citcbhas continued to cite other parts of Kgumura
decision.See, e.g., Pfeil v. Lampert F. App’x _, 2015 WL 727961 (10th Cir. 2015) (citing
Kikumuraon exhaustion issueffinzo v. New Mexico Corrections Depd58 F. App’x 790, n.2
(10th Cir. 2014) (exhaustion issu@}; Turki v. Robinson762 F.3d 1188, 1193 (10th Cir. 2014);
Sayed v. Profift415 F. App’x 946 (10th Cir. 2Q) (unpublished) (exhaustion).
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any other information that would give noticeathplaintiff was asserting that inadequate
supervision or training cesed her injuries.

Under similar circumstances, courts in thiscGit have determined that plaintiffs failed
to exhaust claims for negligent supervision. For examplEjkamurg a federal prisoner sued
prison officials undeBivens v. Six Unknown Named Agents of Fed. Bur. of Narcd@sU.S.
388 (1971) and sued the United States under tli&AH©Gr allegedly inadguate and indifferent
medical care. 461 F.3d at 1278-79. The Tenth Qiaftirmed the district court’s findings that
the plaintiff failed to exhaust administrative remedies on Biens claims against four
supervisory defendants because the allegatiohssimdministrative filing were “insufficient to
notify prison officials that the injuries mightave been caused by inadequate training and
disciplinary programst the prison.” Id. at 1285-86. “Since prison officials were unlikely to
recognize the need to investigahese claims, the [adminisixa form] did not provide the
prison with a fair opportunity to resolve [th®aintiff's] complaint against the Supervisory
Defendants,” and the claim for inadequate trainand discipline was “therefore unexhausted.”
Id. at 1286. For the same reason, the Tenth Gicanicluded that the plaintiffs FTCA claim
against the United States, for inadequateitngi and supervision, was also unexhausted:

The final cause of actiorsgerted in Mr. Kikumura’s complaint is an FTCA claim

based on the Supervisory Defendants’ ‘ligemt ... failure to provide adequate

training and supervision to their #ta Am. Compl. 22. According to Mr.

Kikumura, the Supervisory Defendants’ negligence was the “actual and proximate

cause” of his injuriesld. Similar to the PLRA’sexhaustion requirement, the

FTCA “requires that claims for damagagainst the government be presented to

the appropriate federal agency biinfy ... a written statement sufficiently

describing the injury to enable the agemoybegin its own investigation.” Much

like the administrative grievances sutbied by Mr. Kikumura in connection with

his Bivensclaims, the administrative tort claimbe filed with the BOP fail to

mention the possibility thdtis injuries were causely the inadequate training

and supervision of ADX staffFor the same reasons that we found Mr. Kikumura
failed to exhaust hiBivensclaim against the Supereiyy Defendants, we also
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find that he failed to exhaust his “respondagerior and/orugpervisory liability”
FTCA claim.

Id. at 1301-02 (internal citations atted) (emphasis added).

In Eastom citedsupraat page 8, the plaintiff suedetlyovernment for an alleged failure
to supervise McFadden. The plaintiff's admsinative claim in that case was focused on
“McFadden’s pattern of illegal bavior” and the government’s alledjéailure to “disclose| ] the
information surrounding the allegations containetha Indictments of Agent McFadden and the
other officers involved in thisearch prior to trial.” Id., Doc. 50 at 4-5. The district court
concluded that such allegations did not &ithe ATF sufficient notice of the facts and
circumstances surrounding [plaintiff's] claim foegligent supervision” and “did not put the
agency on notice ‘that the supervisionMtFadden was callemto question.” Id. at 5. The
court determined that the negligent supeovisclaim was not exhausted and dismissed the
FTCA claim against the United Statekl. at 5-6;see also Powell v. Nunleio. CIV-08-753-
HE, 2009 WL 743045 (W.D. Okla. Mar. 17, 2008npublished) (dismissing claims against the
United States for failure to train and supervise, where the court did not read the administrative
claim “as either premised on supervisory failimgson a custom or préace suggestig a failure
to train”).

As in Kikumurg Eastom and Powell Ms. Barnes’s adminisdtive claim included no
mention of any possibility that her injuri@gere caused by negligent training and supervision,
and that claim is unexhausted.

IV.  Conclusion

This is an unfortunate case, and the Caursympathetic to Ms. Barnes for what she

endured due to the actions of a criminal employee of the ATF and his brothers in crime.

However, the United States has not waivedsdsereign immunity for employee conduct like
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McFadden’s, which involved premeditated, urflawconduct that was “so extreme as to
constitute a clearly unigul usurpation of authority the offer [did] not rightfully possess” and
was outside the scope of his employmentffy’s 212 P.3d at 1167.

For the foregoing reasons, the defendastisnmary judgment motion (Doc. 78) is
granted. All other motions, including the dismissal motion (Doc. 8), ra@ot. A separate
judgment will be entered forthwith.

SO ORDERED this 21st day of April, 2015.

JOHN B DOAVDELL
UNITED SFATES DISTRICT JUDGE
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