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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

JEANA MORRISON,
Plaintiff,

Case No. 12-CV-375-JED-PJC
V.

VOLKSWAGEN TULSA,LLC,

N N N N N N N N N

Defendant.

OPINION AND ORDER

The Court has for its consideration the Matito Stay and to Corep Arbitration (Doc.
16) filed by defendant, Volkswagen Tulsa, LL§=eking to compel arbitration of the claims
asserted by plaintiff, Jeana Morrisongdéo stay the actiopending arbitration.

l. Background

Plaintiff began employment assales associate with defandin April, 2011. (Doc. 2, |
10). Plaintiff alleges claims of race disnination, hostile work environment, gender
discrimination, and retaliation und&itle VIl of the Civil Rights Act of 1964, as amended, 42
U.S.C. § 2000et seq. and asserts violatiore$ wage and hour laws (Doc. 2, 11 9-75)

On April 12, 2011, plaintiff ad defendant executed an bitration Agreement (the
“Agreement”), which requires submission ‘@ny dispute between any employee(s) and VW
Tulsa LLC which arises either directly andirectly from Employee’s employment with VW
Tulsa LLC.” (Doc. 16-1). The Agreement provsd®r “final and binding” arbitration, with the
following pertinent terms:

[S]uch dispute shall be tled by arbitration in accoehce with the rules for

commercial arbitration of the Americafirbitration Association (or a similar

organization) in effect at the time suclbignation is initiated, and subject further

to the provisions of any applicable Oklahoma arbitration law, incorporated herein
by reference. | will submit any disgut- including but not limited to my
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termination - arising under or invohg my employment with VW Tulsa LLC to
binding arbitration within one (1) year frotime date the dispufest arose. . . .

The prevailing party shall be awardeal of the filing fees and related
administrative costs. Administrative aonther costs of enforcing an arbitration
award, including the costs of subpoenas, depositions, transcripts and the like,
witness fees, payment of reasonable attorney's fedssianilar costs related to
collecting an arbitrator's award, will bedded to, and become a part of, the
amount due pursuant to this Agreement. . . . .

My signature on this document acknowledges that | understand the Arbitration
Policy and agree to abide by its conditions. | agree that tharbitration shall be

the exclusive forum for resong all disputes arisig out of or involving my
employment with VW Tulsa LLC or thtermination of that employment.

(1d.).

There is no dispute thataintiff's claims “aris[e] unde or involv[e]” her employment
within the scope of the Agreement. Howewdre argues that the Agreement is unenforceable
because its terms are unreasonably favorabteefendant due to the Agreement’s fee and cost
terms and one year limitations period.

The Agreement would award to the préwag party all “filing fees and related
administrative costs.” (Doc. 1B Plaintiff cites the Commercial Arbitration Rules of the
American Arbitration Association (“AAA”) (referaxed within the Agreement) and asserts that
they would require her to pay an initfding fee of $2800.00, a final fee of $1250.00, and one-
half of the arbitrator’s fees, arnldat she cannot afford such cosendering it “unlikely” that she
would be able to pursue her claims. (Doc. 19-2-3). In response, defendant notes that those
Rules of the AAA provide that the “AAA may, ithhe event of extreme hardship on the part of
any party, defer or reduce the administrative .feg®oc. 20 at 4). Imaddition, defendant has
affirmatively “agree[d] to pay the costs of the &dtion, such as filing fees and the arbitrator’s
fee, and waives any right it may have had under the Agreement to recoup the same or its own

attorney’s fees, regardless of the outcome ef dbitration.” (Doc. 2Gat 3). As a result,



defendant argues that piaiff cannot establish that she l&kely to bear the costs of the
arbitration, because any concern has been reinbyedefendant’s agreement to bear all such
costs. [d. at 5). In bri@éing on the motioni¢l. at 2-3), defendant alsesaives any defense under
the one year limitation ancepresents that it will not see& enforce the one year limitations
period against plaintiff.

. Discussion

The Federal Arbitration Act (“FAA”) providethat written arbitration agreements under
the FAA “shall be valid, irrevocable, and erdeable, save upon such grounds as exist at law or
in equity for the revocain of any contract.”9 U.S.C. § 2. The FAA provides for (1) a stay of
proceedings when an issue is referable totratibn and (2) an order compelling arbitration
where a party has refused to proceed under an enforceable arbitration agrezeedntl.S.C.

88 3-4;Gilmer v. Interstate / Johnson Lane Corp00 U.S. 20, 25 (1991). These provisions
reflect a “liberal federal policy favoring arbitration agreement<ilmer, 500 U.S. at 25
(quotingMoses H. Cone Mem’l Hosp. v. Mercury Constr. Cod60 U.S. 1, 24 (1983)). Title
VII claims, as well as other statutory claims, “nag the subject of aarbitration agreement,
enforceable pursuant to the FAANMetz v. Merrill Lynch, Pierce, Fenner & Smith, In89 F.3d
1482, 1487 (10th Cir. 1994) (quoti@jlmer, 500 U.S. at 26)).

Courts within the Tenth Citat, including in this District, have recently compelled
arbitration under circustances similar to those presented he®eeVicente v. Volkswagen of
Tulsa, LLG No. 12-CV-318-CVE, 2012 WL 85055 (N.D. Okla. Dec. 10, 2012Yjunoz v.
Green Country Imports, LLCNo. 12-CV-322-GKF, 2012 WI4736332 (N.D. Okla. Oct. 3,

2012); Smith v. AHS Oklahoma Heart, LLGlo. 11-CV-691-TCK,2012 WL 3156877 (N.D.



Okla. Aug. 3, 2012);James v. Bobrick Washroom Equip., Jn€IV-09-145-KEW, 2010 WL
368727 (E.D. Okla. Feb. 1, 2010).

In Vicente the plaintiff was employed by Volkagen of Tulsa, LLC and signed an
arbitration agreement that is identical to the @gmnent which Plaintiff sigmein this case. Like
plaintiff here, the plaintiff inVicenteasserted that the agreement’s one year limitations period
and cost and fee provisions are umeoéable. 2012 WL 6115055, at **2-3. TWe&entecourt
determined that the one year limitation signifitg diminished the plaitiff's statutory rights
under Title VII and was therefore unenforcealdk. However, the court found that the one year
limitation provision was severable from the aduiton agreement sudhat the unenforceable
provision could be severed atlee rest of the agreement to arbitrate could be enforitkdAs
in this case, the defendant Vficenteexpressly agreed to “beall aosts associated with the
arbitration, including ‘filng fees of the arbitration, any cesimposed by the arbitrator, and its
own attorney’s fees regardlesstibé outcome of the litigation.”ld. As a result, the court found
that the “defendant’s waiver moots plaintiff's objection because the provision no longer ‘nullifies
plaintiff's right . . . to bmg a non-frivolousuit without risking payig his opponent’s fees.’Id.
(quoting Munoz 2012 WL 4736332, at *4)). Th¥icentecourt then granted the motion to
compel arbitration and stdlge action pending arbitrationd., at *4.

The plaintiff in Munoz filed a complaint against @en Country Imports, LLC and
Volkswagen Tulsa, LLC. As iWicente the defendants iMunozmoved to compel arbitration
and stay the action pendiagpitration, based upon ambitration agreement virtually identical to
the Agreement in this caseSee2012 WL 4736332, at *1. The od found the one year
limitation to be “an impermissible restriction ofapitiff's Title VII rights,” but determined that

the defendant’'s waiver of that litation rendered the issue mootd., at *4. Because the



defendant irMunozdid not agree to waive any right to recovetoaney fees if it were to prevalil

on the plaintiff's claims, the court found thateandatory “loser paysattorney fee provision
would “nulliffy] plaintiff's right under Title MI to bring a non-frivolous suit without risking
paying his opponent’s fees,” and was therefore unenforcehblel-inding the primary purpose

of the arbitration agreement “to provide a mechanism to resolve employment related disputes,”
the court found that the fee provision was not“assential part” of the contract and thus
“severance of the offending prision [was] appropriate.”ld., at *5. The court accordingly
severed the provision, enforcélte agreement to arbitrate, and granted the motion to compel
arbitration and tatay the actionld.

Similarly, in Smith 2012 WL 3156877, at **3-4, theourt found a mandatory fee-
shifting provision in an arbitteon agreement unenforceable agaialaintiff asserting claims
under Title VII and the Equal Pay Act (“EPA”hecause the provisiowould preclude the
plaintiff from effectively vindicating her Title/Il and EPA rights to sue without the risk of
paying her opponent’s fees. Howeg, because the offending preiin was not essential to the
bargain, the court severed thvision and granted the motion to compel arbitratiloh,. at *4.

Like the courts inVicente and Munoz the Court finds that the one year limitation
provision and the fee and coptovisions of the Agreemerdo not prevent arbitration of
plaintiff's claims here. The Court also findlsat, if enforced, the one year limitation period
would significantly diminishplaintiff's statutoryrights under Title Vll,see42 U.S.C. § 2000e-
5(e)(1), and that one year limitation is therefamnenforceable. Howevedhe Court finds that
provision is severable from the Agreemanter applicable law, which provides:

‘[W]here one provision in a contract, which does not constitute its main or

essential feature or purpose, is void for illegality, or otherwise, but is clearly

separable from the other parts whiatere relied upon,” the contract is not
affected by the invalid provision, and cére enforced as though the invalid



provision had not been incorporated intloe contract. As a result, valid

provisions of the contraatill remain unchanged if #invalid provision can be

easily separated from them.

Asbury Auto Used Car Center v. Bro&14 S.W.3d 275, 278 (Ark. 2009) (citations omitted).

In this case, the primary and essentialppge of the Agreemeéns to provide a
mechanism to resolve disputes between the pdwikeh arise[ ] either directly or indirectly
from [plaintiff's] employment vith VW Tulsa, LLC” (Doc. 16-1), and the Court therefore finds
that the one year limitation is not the Agmeent’s “essential feature or purpose” and is
severable.See Asbury314 S.W.3d at 27&ee also Vicentat *3. Even if the provision were
enforceable, the issue would be moot, as defendgreed it will not seek to enforce that
provision. See Mungzat *4.

The Court further finds that defendant’'s agrent “to pay the costs of the arbitration,
such as filing fees and the arbitrator’s feeg avaive[r of] any right it may have had under the
Agreement to recoup the same or its ownra#g's fees” (Doc. 20 at 3) moots plaintiff's
objection to the fee and costs provision because ibnger nullifies plaintiff's right to bring suit

without risk of paying opponent’s feeSee Vicenteat *3. That waiver and agreement eliminate

plaintiff's concern (that if she were required to pay those fees and costs, it would be “unlikely”

! The Agreement provides that Arkansasw lashall apply to isues of contract
interpretation. (Doc. 16-1). OKlama contract law regarding seaece of invalid provisions is

in accord. See Hargrave v. Canadian Valley Elec. Co-op,,Ii82 P.2d 50, 60 (Okla. 1990) (“If

the invalid contractual pwision is an essential part of the agreement and the parties would not
have agreed absent that provision, then the ertiméract is unenforceable. However, if the . . .
unenforceable provision is not considered essential, the offending provision can be excised and
the remaining portions of the contract will beforced.”) (internal citations omitted). Because
Arkansas and Oklahoma law are consistent, no choice of law inquiry is necessary.



she would be able to pursue her claims), because sheatiiear those fees and costs and
therefore cannot establish a lik@od of incurring such cosfs.

Even if defendant had not &gd to pay all the costs and a&n attorney fees, any fee-
shifting provision would be unenforceable agappisintiff, and it would be severable from the
Agreement as such a fee provision “i®ot [the] main or essentidéature or purpose” of the
Agreement.Asbury 314 S.W.3d at 27&ee also Munqat *5; Smith at *4; Vicente at *3.

IT ISTHEREFORE ORDERED that defendant Volkswagen Tulsa, LLQvotion to
Stay and to Compel ArbitratioDoc. 16) isgranted. The parties are directed to submit
plaintiff's claims to binding arbitration.

IT ISFURTHER ORDERED that the case is herebyayed pending arbitration, and the
Clerk shall administratively close this capending further Order of this Court.

IT 1SSO ORDERED this 23rd day of January, 2013.

2 As Plaintiff notes, irShankle v. B—-G Maint. Mgmt., Ind.63 F.3d 1230, 1235 (10th Cir.
1999), the Tenth Circuit affirmed the district c#'sr denial of a motion to compel arbitration
where the agreement would require a plaintiff to pay several thousand dollars to arbitrate claims
under Title VII, the Americans with Disabilities Act, and theeAgiscrimination in Employment
Act. A year later, the Supreme Court held thatarbitration agreement carrying a risk that a
plaintiff would be required tpay high arbitration costs is npér seunenforceable.See Green
Tree Fin. Corp.-Alabama v. Randolps31 U.S. 79, 90-91 (2000). The Supre@wurt found
that the “risk’ that [a plaintiff] will be saddledith prohibitive costs is too speculative to justify
the invalidation of ararbitration agreementld. at 91. In additioninvalidating an agreement
based upon a possibility of highbération costs would “undermintne ‘liberal federal policy
favoring arbitration agreements.Td. (quotingMoses H. Cone Mem'l Hosp. v. Mercury Constr.
Co, 460 U.S. 1, 24 (1983)) The Court inGreen Treepronounced that a party seeking to
“‘invalidate an arbitration agreement on tgeound that arbitratiorwould be prohibitively
expensive . . . bears the burden of simgwthe likelihood of incurring such costdd. at 92.
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