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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

HAILEY LANG, )

)

Plaintiff, )

)

V. )

) CaseNo. 12-CV-0392-JHP-TLW
RAMON HERRERA, TRANSITIONS )
THERAPY, LLC, and INDEPENDENT )
SCHOOL DISTRICT NO. 5 OF CREEK )
COUNTY, OKLAHOMA, )
)
)

Defendants.

OPINION AND ORDER
Before the Court are Defendant Independehb8kDistrict No. 5 oifCreek County’s (the
“School District”) Motion for Summary Judgmeahd brief in support thereof, [Doc. Nos. 106,
107]; Plaintiff's Response tthe School District's Motion floSummary Judgment, [Doc. No.
124]; and the School District's Rgpihereto, [Doc. No. 161]. Afteeview of the briefs, and for

the reasons stated below, the Schoskiit's Motion for Summary Judgment@&RANTED.

BACKGROUND
A. Procedural History
On June 22, 2012, Plaintiff commenced theanstction in the Disict Court for Creek

County, Oklahoma, asserting claims rooted in ksitlie and federal law. [Doc. No. 2, Ex. 1].
On July 13, 2012, the School District removed tiase to this Court pursuant to 28 U.S.C. §
1441 and 1446. [Doc. No. 2]. In her Complaingiftiff asserted the following causes of action
against the School Distti (1) intentional infction of emotional distress, (2) a claim for
violation of 20 U.S.C. 88 1681-1688 (Title 1of the Education Amendments of 1972, “Title

IX”), (3) a claim brought pursuant to 42 U.S&1983, and (4) negligence. On August 10, 2012,
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the School District filed a Motioto Dismiss the claims asserted by Plaintiff. [Doc. No. 34].
The Court granted the School Dist's Motion to Dismiss in pd, dismissing Rlintiff's claim
for intentional infliction of emotional distss. [Doc. No. 69]. Then, on June 14, 2013, the
School District filed the Motion for Summagdudgment [Doc. No. 106which is now fully
briefed and before the Court.SdeDoc. Nos. 107, 124, and 161]. Finally, the Court held a
hearing regarding the School District's dm for Summary Judgent on August 13, 2013.
[Doc. No. 174].
B. Factual Background

Ramon Herrera was formerly a professiocaunselor licensed by the Oklahoma State
Department of Health. The School DistricEementary school, midellschool, and high school
are located on the same campus. At all times/aeleto this litigaton, Herrera worked with
adolescents at Mounds Middiechool and Mounds High Schoathich are operated by the
School District, providing counseling servicesstadents during school haur Herrera was not
a School District employee; rathére provided services through ailied liability of which he is
the sole member. Further, Herrera did naeiee any of his compensation from the School
District. For the most part, Herrera’s servisesre provided at the geest of parents, who
directed Herrera to meet with their childrahschool during school hours. However, Herrera
also provided services to students with whom did not have a camictual relationship.
Moreover, the School District alied Herrera to interact withlient and non-client students
during lunch, in between class sessiand after school was adjourned.

All visitors to the School District are requiréal check in at the principal’s office of the
building they are visiting and & their businessOutside counselors, sl as Herrera, were

required to check in at the principal’s offiemch time they visited the school district. In



addition, when an outside counsefost began seeing a client olients at the Swol District,
the counselor was required to present his orskege-issued credentials at each visit until the
School District’s staff becamerfaliar with the counselor.

During the 2008-09 school year, two separate complaints regarding Herrera’'s
communications with a female student, T.M., wexeeived by Kerry Berry (“Principal Berry”),
principal of the School Districts’ middle schaliring the 2008-09 school year. T.M., who was
a student at Mounds Middle Schpehcountered Herrera at thark in Mounds, Oklahoma and
at the public library with students he counseledjuding her friend T.P. The park, which is
next to the public library and across the stfemh the Mounds police station, is a common place
for people to meet. T.M. believes she gélerera her telephone nunrb#uring one of these
encounters. Sometime during hesventh or eighth grade yeaf school, T.M. confided to
Herrera that she was dealing with some emolimsaes following the death of her mother and
the loss of a friend, who died in a house fire. Hermdfered to counsel T.M. at no charge. T.M.
told her grandmother and custodian, Debbie Basbout Herrera’s offe but Davis was not
comfortable with the idea. NeverthelessMT.and Herrera exchanged text messages over
approximately a two-week period of time. Ondh# messages, received in the middle of class,
said, “Hey sexy.” Middle School student A.D. ebged this text on T.M.’s phone. A.D. also
observed another text from Herrera composed latght, which stated, ‘Wish you were here.”
A.D. reported these texts to her father. Thetmay, A.D. and her father met with Principal
Berry and informed her of A.D.’s observations.

Debbie Davis, T.M.’s grandmother and legmiardian, also complained to Principal
Berry that Herrera had sent inappropriate comeations to T.M. Specifically, Davis stated

that Herrera asked T.M. to meet at the park,reffe¢o give T.M. a ride to a nearby town, and



referred to T.M. as “sweetie” iat least one of the communicatt Davis told Principal Berry
she did not want Herrera to have dusther contact with T.M. at school.

The full extent of Principal Berry’s investigation into the complaints is untle@avis
testified that Principal Berry did look at cellgte records and social media information in her
presence during one of their meetings rdoge Herrera’s communications with T.M.
Ultimately, Principal Berry agreed to takes stdp prevent Herrera from having contact with
T.M. Principal Berry also took additional inviggttory actions immediately after speaking with
A.D. and her father regarding the text messages A.D. observed on Plaintiff's cell phone.
Specifically, Principal Berry directed A.D. totneve T.M. cell phone sthat she could verify
A.D.'s complaint; however, when A.D. returnadth T.M.’s cell phone, all the text messages
had apparently been deletedrfr the cell phones memory. Fuwet, Herrera testified that
Principal Berry spoke with him about the comipla surrounding his commmications with T.M.
Moreover, Herrera confirmed that Principal Beagvised him to havao further contact with
T.M. Herrera did not have any contact withM. following Principal Berry’s admonishment.
According to Herrera, Principal Berry later toldm that T.M. had recanted her statements
regarding the inapprote test messages.

Plaintiff first met Herrera por to her eighth grade yeaf school while Herrera was
providing counseling services tohetr students. During Plaintiff’eighth and ninth grade years,
Plaintiff and her friends would sometimes gotthe room where Herrera worked and talk with
him while they were waiting to go home aftehsol. This happened no more than once a week
during Plaintiff's eighthand ninth grade years of school. luisdisputed that Plaintiff was never

alone behind closed doors with Hear@t on School District property.

! The Court notes that neither party deposed Principal Berry to determine the full extent of the investigatory actions
taken.



In 2010 and 2011, during Plaintiff's tenth grade year of school, Herrera and Plaintiff
began exchanging a large volume of text mgssamany containing flirtatious and sexual
content, at all times of the day. The mdjorof the communicatiorbetween Plaintiff and
Herrera was by text message. Over the cobesesophomore year of high school, Plaintiff
spoke with Herrera in-person at school no mitv@n seven times. On one occasion, before
Christmas break in 2010, Herrera kissed Plaimifh conference room in a school building after
school. On another occasion, Herrera textedh#ffaduring class and asked if the two could
talk. When Plaintiff informed Herrera that she was unable to talk to him because she was in
class, Herrera used his authority to remdne from class and took her outside the school
building to talk. Once outside, Herrera spowath Plaintiff about difficulties he was
experiencing in his home life.

In December or January of the 2010-11 sthgear, Plaintiff contacted her mother,
Tiffany Lang, and asked permission for Herreraltive her home because the roads were icy.
Plaintiff told her mother that Herrera was alfging a ride to anothiestudent. Tiffany Lang
gave permission. Herrera took the other studemtehfirst—leaving Plaintiff and Herrera in the
car alone. On the way to Plafffis house, Herrera told Plaintithat he had romantic feelings
for her. Herrera dropped Plaintififf at her home and left. Pidiff then sent Herrera a text
stating that Herrera should have kissed héderrera subsequently reted to Plaintiff’'s house
and kissed Plaintiff. Several months later, Plaintiff askber mother if Herrera could take her
to the high school graduation at the end @& 2910-11 school year. After Plaintiff's mother

agreed, Herrera picked Plaintiff up at her housk:the two went to thgraduation together.

2 Plaintiff testified that she sent Herrera the text messagehich she said, “Too bad | didn't kiss you, LOL JK,” as

a joke meant to diffuse the awkward situation createtiéayera’s statements regarding his romantic feelings for
her. Plaintiff also testified that she did not intend Hmrrera to act on her statements, and, consequently, after
Herrera returned to Plaintiff's residence expecting a &iss$ refusing to leave until Plaintiff complied, Plaintiff
reluctantly submitted so & Herrera would leave.



In May of 2011, while school was adjournéat the summer, Herrera came over to
Plaintiff's house while her mother was absenaimiff and Herrera had a conversation regarding
their respective, mutual, romantic feelings todgaone-another. Plaintiff and Herrera did not
have sexual intercourse that day.

Herrera came to Plaintiff's house again the following week. Herrera tried to fondle
Plaintiff, but ceased his adveas after Plaintiff said no. The following week, Herrera came to
Plaintiff’'s house again, and theycaexual intercourse for the firsine. At the time, Plaintiff
was seventeen (17) years olBuring May and June of 2011,dntiff and Herrera had sexual
intercourse on four occasionsggoh taking place at Plaintif’ house while her mother was not
present. There is a genuine dispaggo whether the sex was consensual.

Although both Plaintiff and Herrera sought keep the relationship concealed from
others, Herrera’s wife eventually discovered tHatienship. In June or July of 2011, Herrera’'s
wife called Plaintiff's cell phon@nd left a voice mail message—ging Plaintiff to “leave her
husband alone.” This prompted RiiEif to tell her mother abouter relationship with Herrera.
Shortly thereafter, the School Dist learned of the relationshigetween Plaintiff and Herrera.
Alfred Gaches, the School District’'s superintemigl@lirected the middlschool principal, Jerry
Hurst, to tell Herrera that heuwld not return to the School Distti Hurst did so. Herrera never
returned to the School Districttaf the end of the 2010-11 school year.

Following the incident, Plairffitransferred to Sapulpa gl School, where she graduated
in May of 2013. Plaintiff reports suffering dreased anxiety, paniattacks, nightmares,
flashbacks, and motivational difficulties at sohdollowing the termination of relations with

Herrera.



DISCUSSION

As a general rule, summary judgment pm@priate where “th@leadings, depositions,
answers to interrogatories, and admissions on &igether with the affidavits, if any, show that
there is no genuine issue asaony material fact and thatéhmoving party is entitled to a
judgment as a matter of law.” Fed.R.Civ.P. 56(&n issue is genuine if the evidence is such
that “a reasonable jury could retuanverdict for the nonmoving partyAnderson v. Liberty
Lobby, Inc.,477 U.S. 242, 248 (1986). A faist material if it “might affect the outcome of the
suit under the governing lawld. In making this determinatn, “[tlhe evidewe of the non-
movant is to be believed, and all justifiabhferences are to be drawn in his favdd.”at 255.
Thus, the inquiry for this Court is “whetheretlevidence presents a sufficient disagreement to
require submission to a jury or whether it isos®-sided that one party must prevail as a matter
of law.” Id. at 251-52.

A. Title IX

Title 1X provides in pertinenpart that “[nJo person ... ali, on the basis of sex, be
excluded from participation in, kienied the benefits of, or Iseibjected to discrimination under
any education program or activity receiving Fedlédinancial assistance.” 20 U.S.C. § 1681(a).
Title IX encompasses sexual harassment of a student by a teacher and is enforceable through an
implied private right of action for daages against a school districEranklin v. Gwinnett
County Public Schopb03 U.S. 60, 75-76 (1992). As an ialitmatter, it is uncontested that the
School District is subject to therms of Title IX becase it receives federal financial assistance.

Pursuant to Title IX, liability may be imposed on an educational institution for an
individual's sexual harassment af student only if a school offal has actual notice of the

misconduct and acts with deliberate indifferemcéailing to respond to the situatiorisebser v.



Lago Vista Independ¢ School District 524 U.S. 274 (1998)ee also Morse v. Regents of
University of Coloradp154 F.3d 1124 (10th Cir. 1998pstic v. Smyrna School Distrjct18
F.3d 355, 360 (3d Cir. 2005). Accordingly, the Schoditilit is subject to liability “(1) ‘only if
the [school] remains deliberately indifferent &mts of harassment of which it has actual
knowledge,” (2) the harassment was reported tGappropriate person ... with the authority to
take corrective action to end the discrimioati and (3) the harassment was ‘so severe,
pervasive and objectively offensive that it ... degal the victim of acess to the educational
benefits or opportunitigsrovided by the school.”Escue v. N. Okla. CoJI450 F.3d 1146, 1152
(10th Cir. 2006) (internal citations omitted).
1. Deliberate Indifference

The School District argues thaiD. failed to demonstratbat the high dwool principal
was deliberately indifferentTitle IX “does not require specifi@sponses [but] loes require a
reasonable response once laogd receives actual notice afsubstantial risk.Vance v. Spencer
County Public School District231 F.3d 253, 262 (6th Cir. 2000)ndeed, “[tlhe deliberate
indifference standard is a high one. Actions aedisions by officials that are merely inept,
erroneous, ineffective, or negligent do motount to deliberate indifference ... Doe on Behalf
of Doe v. Dallas Indep. Sch. Distl53 F.3d 211, 219 (5th Cir. 1998). Often, the minimum
required response to avoid “deliberate indiffexe’ is for the school to conduct a legitimate
investigation.

Having carefully reviewed the parties’ sulssions, and viewing the evidence in the light
most favorable to plaintiff and making all reasbleainferences in Plaintiff's favor, the Court
finds that Plaintiff has failed to present evidescdficient to demonstrate that Principal Berry

was deliberately indifferent to the risk of hatmstudents. The evidence in the record shows



that after receiving complaints regarding ppeopriate communications between Herrera and
T.M., Principal Berry conducted anvestigation intothe matter. Specifically, Debbie Davis
testified that Principal Berry met with her on laast two occasions to discuss her concerns
regarding the inappropriate communications. Téeord also shows that after A.D.’s father
reported that his daughter obgsul inappropriate messages oMTs cell phone, Principal Berry
sent A.D. to retrieve the cell ph@m order to further investigatke complaint.Further, Herrera
testified that Principal Berrgliscussed these alldgms of misconduct #h him and ordered
Herrera not to have any further contact with T.M.is undisputed that Herrera complied with
this order.

Plaintiff argues that Principderry’s investigation was ebrly unreasonable under the
circumstances. Plaintiff argues that “[w]hatever ‘investigation’ Principal Berry undertook as a
result of the report of Herrera sending sexualpppropriate text and internet messages ... did
not include an examination ahe full scope and contentsf the messages or Herrera’'s
interactions and messaging ether school girls.” [Doc. b 124, 21]. But, as the School
District aptly noted in its Reply, Plaintifubmitted no evidence to support this contention and
did not depose Principal Berry order to determine the scopetbe investigation. [Doc. No.
161, 2]. Instead, Plaintiff asks the Court ¢onclude that she has met her burden of
demonstrating that Principal Berry’s investigat was clearly unreasonabby pointing to an
evidentiary void regarding ¢hscope the investigation.

Plaintiff has the burden of presenting eviderio establish each of the elements of her
claim, and cannot rely on a lad evidence regarding a paniar element of her claim for
purposes of surviving a motion for summary judgterit is clearly ewblished that “[a]

defendant need not prove a negative whenoites for summary judgment on an issue that the



plaintiff must prove at trial.”Parker v. Sony Pictures Entertainment, Jr&60 F.3d 100, 111 (2d
Cir. 2001);see alsoCelotex Corp. v. Catretd77 U.S. 317, 325 (198@Elkins v. Richardson-
Merrell, Inc., 8 F.3d 1068, 1071 (6th Cir. 1993) (“Becalderrell does not ke the ultimate
burden of persuasion on the causation issue, Maged only point out the lack of a genuine
issue regarding causation.Bambarran v. Bank of America, N.A09 F. Supp. 2d 1253, 1256
(S.D. Fla. 2009) (“When the motion is filed lay defendant and addresses the adequacy of
plaintiff's causes of action, the defendant'sdea is not to produce evidence negating the
existence of material facts;ther, the burden is to point otite absence of evidence supporting
the nonmoving party's case.Blummer v. District of Columbj&96 F. Supp. 2d 70, 74 (D.D.C.
2009) (“The defendant's burden as the movingypawdy be discharged by showing an absence
of evidence in support of thegphtiff's case.”). Instead, a @mdant “need only point to an
absence of proof on plaintiff's paand, at that point, plaintifinust designate specific facts
showing that there is a genuine issue for tridd? Therefore, Plainfi cannot meet her burden
to establish deliberate indifference by simply pioigp to an evidentiary void in the record with
regard to PrincipaBerry’s investigation.

Based on the evidence in the record, theur€ finds that Plaintiff has failed to
demonstrate that Principal Berry’s investigatiwas clearly unreasonabie light of the facts
known to her at the time. Accordingly, the School District is entitlesutomary judgment on
Plaintiff's Title IX claim 2
B. 28 U.S.C. § 1983

Plaintiff also assertslaims under 42 U.S.C. § 1983, arguthgt School Distat is liable

because it enacted policies and customs that violated Plaintiff’'s Fourteenth Amendments rights.

3 Even if Plaintiff could meet her burden with regarddeliberate indifference, the Court finds that the School
District would nevertheless be entitledsommary judgment on Plaintiff'siffe IX claim because Plaintiff cannot
meet her burden with regard teetremaining elements of the claim.

10



In order to establish a claim under 42 U.S.A.983, a plaintiff must prove a deprivation of a
constitutional right by someone axg under color of state lawSee A. Mfrs. Mut. Ins. Co. v.
Sullivan 526 U.S. 40, 49-50 (1999). In suits agamsgfovernmental entity, it is not enough for
plaintiff to show the deprivation of a coitational right by an agdénor employee of the
governmental unit. Rather, a civil rights plaintifiust identify an official policy or custom of
the government that causes the deprivation of a constitutional right.

Plaintiff submits two theories of recovery under § 1983. First, Plaintiff argues that the
School District is liable for enactinpolicies or customs that wedeliberately indifferent to the
risk of sexual harassment of students in atioh of the Equal Protection Clause. Second,
Plaintiff seeks to recover pursuant to the “dangeation” theory, arguing that her substantive
due process rights were violateg the School Distat conduct.

1. Equal Protection Clause

“The Equal Protection Clause confers a fatleonstitutional right to be free from sex
discrimination.” Personnel Administrator of Mass. v. Feend#2 U.S. 256, 273 (1979);
Williams v. Board of Regents Ohiversity System of Georgid77 F.3d 1282, 1300-1301 (11th
Cir. 2007). Sex discrimination is understamdinarily to include sexual harassmeMurrell v.
Sch. Dist. No. 1, Denver, Cold.86 F.3d 1238, 1249 (10th Cir. 1999).

“A school district's liability for sexual massment under the Equal Protection clause is
analyzed under a municipal liability frameworkRost ex rel. K.C. v. Steamboat Springs RE-2
Sch. Dist. 511 F.3d 1114, 1124-25 (X0Cir. 2008) (citingMurrell, 186 F.3d at 1249-50).
Therefore, “[a] claim of mumwipal liability for sexual harassment requires that the state
employee's discriminatory conduct be represergat¥/ an official policy or custom of the

institution or are taken bgn official with final policymaking authority.”ld. at 1125 (internal

11



citations omitted). However, “[ijn the absenceanf official policy, a municipality may still be
liable for the widespread and persistent practice of sexual harassment which constitutes a
custom.” Id.

Plaintiff contends that the School Districlisble for two reasons: (1) the School District
had a custom of failing to receive, investigateact on complaints of constitutional violatiéns
and, alternatively, (2) the School diiict is liable as a result d®rincipal Berry’s actions in
responding to such complaints. Specifically, Rlfimlleges that the Swol District failed to
follow its own policies regardingexual harassment and reportingréof. In order to prevail
under this theory, which essentially imputes lidpibbn the School Districtor failing to take
action, Plaintiff must prove “(1& continuing, widespread, andrgistent pattern of misconduct
by the state; (2) deliberate indifference tdamit authorization of the conduct by policy-making
officials after notice of tb conduct; and (3) a resulting injury to the plaintiffd.; see also J.M.
ex rel. Morris v. Hilldale Indep. Sch. Dist. No. 1-29;7 Fed. App'x 445, 456 (10th Cir. 2010).

Plaintiff cannot prevail on this theory for tweasons. First, the Court finds that Plaintiff
has failed to present evidence sufficient to satifly burden to establish a persistent pattern of
misconduct by the School DistrictPlaintiff can identify onlytwo prior complaints of sexual
harassment to the School District, both pertainingn® incident of alleged sexual harassment of
a student by Herrera. Even if the Court assithe School District responded to this incident
inappropriately, it would still amourtb a single incident. As shgcthe record in this case is

simply insufficient to establish a continuing, wigeead, and persistgpaittern of misconduct by

* Plaintiff presented expert evidence that the Schostridi's sexual harassment policies applied to Hererra’s
conduct. Because this matter is before the Court on the School District's motion for summary judgment, the Court
must view the evidence in a light mdavorable to Plaintiff. Consequently, the Court is not required to address
Plaintiff's contention that no policy existed with regardséxual harassment by outside counselors. However, even

if the School District failed to implement a policy redjag sexual harassment by outside counselors, Plaintiff §
1983 Equal Protection claim would still fail because Plaintiff cannot meet her burden with regard to establishing a
pattern of misconduct or deliberatelifference by school officials.

12



the School District. Next, even if Plaifiticould establish a continuing, widespread, and
persistent pattern of misconduct, Plaintiff cannwmet her burden with regard to the second
element, which requires evidence to establishbdedite indifference to or tacit authorization of
the misconduct by policy-making officials. It isinecessary to determine the identity of the
School District’'s policymaking féicials because Plaintiff has ifad to demonstrate deliberate
indifferent as toany School District employee. As disgsed above, Plaintiff has presented no
evidence to establish that Principal Berry veidiberately indifferent to the complaints she
received regarding Herrera. Further, the récoontains no evidence that any other School
District employee was deliberatdlydifferent to Herrera inappropriate behaor. Accordingly,
Defendant is entitled to sunary judgment on Plaintiff's 8983 Equal Protection claim.
b. 8§ 1983 Danger Creation Claim

Plaintiff also seeks recovennder a theory of statcreated danger, wdh is recognized
as a basis for substantive due process clai8=e Vicente—Elias v. Mukasé&32 F.3d 1086,
1095 (10th Cir. 2008). Under thiseory, state actors are liahlader § 1983 only for their own
actions except where “a state actor affirmagivelcts to create, or increases a plaintiff's
vulnerability to, or danger from private violenceRobbins v. Oklahom&19 F.3d 1242, 1251
(10th Cir. 2008).

To state a prima facie case, the plaintiffainshow that (1) state actors created the

danger or increased the plaintiff's vulneligbto the danger in some way, (2) the

plaintiff was a member of a limited and specifically definable group, (3) the

defendants’ conduct put the pi&ff at substantial riskof serious, immediate, and

proximate harm, (4) the risk was obvious or known, (5) the defendants acted

recklessly in conscious disregard of thakyiand (6) the conduct, when viewed in
total, shocks the conscience.

J.M,, 397 F. App'x at 458.
After carefully reviewing the record, the Court finds Piidiircannot meet her burden

with regard to the fifth and sixth elements. Wiglgard to the fifth element, for substantially the

13



same reasons Plaintiff has not presented evidsufteient to meet her burden with regard to
deliberate indifference, Plaintiff cannot establisatt8chool District officials acted recklessly in
conscious disregard of any risk Plaintiff. As for the sixth element, the Court finds the
evidence in the record insuffent to support a finding that Baol District officials conduct
shocks the conscience. Plaintiff can pdiotno conduct by any School District employee
sufficient to demonstrate the type of “brutal'ddioffensive” behavior required to meet the “high
standard of consciencghocking behavior.” Sutherlin v. Indep. Sch. &1 No. 40 of Nowata
Cnty., Okla, 12-CV-636-JED-PJC, 2013 WL 19756@M.D. Okla. May 13, 2013) (citin@nty.
of Sacramento v. Lewis23 U.S. 833, 847 (1998) (quotiBgeithaupt v. Abram352 U.S. 432,
435, 77 S.Ct. 408, 1 L.Ed.2d 448 (1957Aheyta By & Through Martinez v. Chama Valley
Indep. Sch. DistiNo. 19, 77 F.3d 1253, 1258 (10th Cir. 1996) (teacher's behavior in repeatedly
calling student “prostitute” and ignoring otheudénts' similar treatment was not conscience
shocking); Liebson v. New Mexico Corr. DepT3 F.3d 274, 278 (10th Cir. 1996) (prison
librarian raped by inmate where correctioriic@ls removed guard from the library was not
“so egregious, outrageous and fraught with urmaable risk so as tdieck the conscience™);
but cf. Armijo By & Througl€havez v. Wagon Mound Pub. $Sdh9 F.3d 1253, 1264 (10th Cir.
1998) (finding as conscience shawischool counselor's taking of mentally disabled teenager
home after suspension and leayhim alone where school was awd#nat teen was suicidal and
distraught, had access to firearms, and telmately committed suicide)). Accordingly,
Plaintiff's § 1983 Danger Creatn claim must be dismissed.
C. State Law Negligence Claims

Plaintiff also asserts statew negligence claims againghe School District. Under

Oklahoma law, negligence is defined as “the failr@xercise ordinary care to avoid injury to

14



another's person or propertylillard v. Stockton267 F. Supp. 2d 1081, 1118 (N.D. Okla. 2003)
(quoting OUJI § 9.2). Ordinary care is “theeavhich a reasonably careful person would use
under the same or similar circumstancekd’ “[T]he three essentialements of a prima facie
case of negligence are: (1) a duty owed by the defgridgrotect the plairit from injury, (2) a
failure to properly perform thatuty, and (3) the plaintiff's injury being proximately caused by
the defendant's breachl’ockhart v. Loosen943 P.2d 1074, 1079 (Okla. 1997). The existence
of a duty is a question of law, whereas breacti causation are generatjyestions of factSee
Schovanec v. Archdiocese of Okla. Cii§8 P.3d 158, 173 (Okla. 2008yay v. St. John Health
Sys ., Inc.187 P.3d 721, 723, 725 (Okla. 2008).

The School District argues ah Plaintiff cannot estabhs that her injuries were
proximately caused by any negligent conductSoyool District employees. [Doc. No. 161, 3-
4]. Specifically, Defendant avers that

[tlo the extent [Plaintiff] consented texual relations with Herrera, the School

District cannot be held responsible faryainjuries [Plaintiff] suffered. To the

extent [Plaintiff] did not consent, Herrerastion[s] constituted intentional torts.

An intentional tort by a third party ia supervening cause that relieved the
original actor of liability for its negligence.

[Id.] The Court agrees.

“Failure to establish that the defendant's negligence was the proximate cause of the
harmful event is fatal to [a] gintiff's [negligence] claim.” Lefthand v. City of Okmulge868
P.2d 1224, 1225-26 (Okla. 1998) (quotihgompson v. Presbyterian Hospital, In652 P.2d
260, 263 (Okla. 1982) (internal quotation marks omitted). There are two parts to proximate
cause: cause in fact and legal €ation. Cause in fact “refets everything which contributed
to a result, which would ndtave occurred withut™ the School Board’s negligencdBrewer v.
Murray, 292 P.3d 41, 53 (Okla. Civ. App. 2012)ubting Akin v. Missouri Pac. R.R. C877

P.2d 1040, 1054 n. 79 (Okla. 1998)). But liability feegligent conduct is further limited by

15



legal causation.Id. Legal causation cuts off a defendariability for tenuous acts, which
means plaintiffs must prove thateth injuries are “the result dfoth the natural and probable
consequences of the primary negligence,” or that their injuries were foreseeatikdart 943
P.2d at 1079 (emphasis original). Sstent with these principles:
The causal connection between an allegedigligent act and an injury can be
broken by a supervening cause whickaks the causal connection between the
defendant's negligence and the injury. In such an instance, any original
negligence is deemed a remote causmere condition. Gemally, the act of a
third person in committing an intentional tort or crime is a supervening cause
which relieves the initial negligent actérom liability for resulting harm or
injuries.
Lefthand 968 P.2d at 1226 (interinatations omitted).
Generally, the question of proximatause is a question of fact be resolved by a jury.
Id. at 1226. However;the question of proximate causecbmes a question of law when the
facts are undisputed and there is no eviderm® fivhich a jury could reasonably find a causal
connection between the allegediggligent act and the injufyld. Here, viewing the facts in a
light most favorable to the Plaifff the Court finds that Plairfticannot establish that the School
Board’s negligence was the proximate cause of her injuries.
CONCLUSION

After review of the briefs, and for theasons outlined above, the School District’'s

Motion for Summary Judgnm, [Doc. No. 107], iSSRANTED.

Ulpited States Distriet Judue
Northern District of Oklahoma
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