IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

LINDELL POINTER, )
)
Aaintiff, )
) CasdNo. 12-CV-397-JED-PJC
V. )
)
CITY OF TULSA, JEFF HENDERSON, )
BRANDON McFADDEN, RONALD )
PALMER, JOE DOES 1-30 AND JOHN )
DOES 31-40 )

OPINION AND ORDER

Plaintiff alleges that his civil rights we violated by his a@est and subsequent
imprisonment following the execution of a sgamwarrant that wapremised upon knowingly
false information. He asserts claims under 42@1.§.1983 and state tort claims against the law
enforcement officers who were involved, the Gatfy Tulsa, and then-Chief of Police Ronald
Palmer in his individual capacity Plaintiff also named 40 “bm Doe” law enforcement officers,
supervisors, or policy makers. The City anfeddant Palmer have moved to dismiss on several
grounds.

l. Background

Plaintiff's First Amended Complaint allegése following facts, which the Court accepts
as true at this stage of the ldikipn. In March 2008, plaintiff's sidence was searched as a result
of a search warrant obtained the basis of an affidavit praded by defendant Jeff Henderson,
who was a police officer in the Tulsa Policegagment (TPD). In the affidavit, Henderson

swore that he had been contadigdha reliable confidential inforamt (RCI) who reported that he

! The Court previously stayed the action only as to defendant Brandon McFadden, because
he provided notice of bankruptcy. (Doc. 26). fé&elant Henderson filed an Answer to the First
Amended Complaint. (Doc. 32).



had, in the prior 72 hours, been to two resigsmand “observed two black males, known to the
RCI as ‘Jamon Pointer’ ... and his brother okiypwn as ‘LP’ who wereelling cocaine out of
the residences....” (Doc. 13 at{) (quoting Hendersos’affidavit). Hendeson’s affidavit “was

a complete sham, fabrication, and washwitt any basis in fact or truth.” Id( at § 14).
Following execution of the warranplaintiff and his brother, Jaom Pointer, were separately
charged by criminal indictments in this federadtdct court. The charges against Jamon Pointer
were tried to a jury, and he was casted on drug and weapons charges.

Plaintiff was charged witldrug and weapons offenses similar to those on which his
brother was convicted. It waxpgected that the same search warrant, similar witnesses, and
similar evidence would be presented at plaintiff's trial as was admitted in his brother’s trial.
Plaintiff pled guilty in the hope of receiving ansence less than he would receive if he were
convicted, as his brother was following a jury tright the time of the plea, plaintiff “did not
know that the Defendants: illegally and unfally entered his redience; illegally and
unlawfully searched his home and propertiegally and unlawfullytook possession of his
personal property; illegally and unlawfully arrested and jailed him; [and] illegally and unlawfully
caused a federal criminal indictmentbe brought against him....'Id(at  21). “Plaintiff never
voluntarily and knowingly enteredtma plea agreement as the evidence underlying the criminal
allegations were [sic] completely fabricated dalde [and] Plaintiff wasever advised prior to
his accepting a guilty plea of the numerousgatens of police corrdn involving the very
law enforcement officialsnvolved in this case.” Iqd. at T 23). Following his guilty plea,
plaintiff was sentenced in Janya009 to 168 months in prison.

Officer Henderson was subseqtlg indicted in July 2010 focertain acts from and after

2005. One of the counts of the indictmenaiagt Henderson alleged criminal wrongdoing in



connection with the search and seizof@laintiff and phintiff's brother? Plaintiff was released
from prison following the entry of an Order hige Honorable Terence C. Kern dismissing
plaintiff's indictment, with prejudice, and wating plaintiff's guilty plea and Judgment in
November 2010.

As to his claims against the City and Patmplaintiff alleges that they “knew that
Henderson and other TPD officers were comngttperjury, suborning perjury, fabricating
evidence, and initiating what would become thnalicious prosecution of the Plaintiff and
numerous other persons.’ld(at § 32). Palmer “tacitly accg¢ptl] and encourage[d] a code of
silence wherein police officers refuse[d] to repather officers’ misconduct, and encourage|[d]
and/or fail[ed] to disciplineofficers who ‘testilie’ [sic] and faricate evidence to initiate and
continue the malicious prosecution thie Plaintiff and others.” Iq. at § 34). The City and
Palmer also “knew that the P#iiff was continuing to be being [sic] wrongfully imprisoned even
after his brother Jamon Pointer had been fre&tino time did the [City or Palmer] undertake
any attempt to have the Plaintiff’'s convictiaiismissed or otherwiséerminate his prison
sentence. Rather, they decided to keep that#f uninformed of their police corruption, that
their actions and omissions which led to the Piifimiarrest to begin wth would continue, and
that leaving the Plaintiff incarcerated was mor@amant than reversing their own criminality.”
(Id. at 37).

Plaintiff has asserted claims under 8§ 1983 ragjahe City and Palmer, in his individual
capacity, for deprivation of “rights securdsy the Fourth, Fifth, Sth, and Fourteenth
Amendments” to the United States ConstitutiorairRiff also asserts a negligence claim against

the City, and a claim for intentional infliction of emotional distress against Palmer.

2 After a lengthy trial, the jury found Henderson not guilty on that count, but convicted
Henderson on several other felony ceauniNo. 10-CR-117, Doc. 300 at 45).
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Il. Dismissal Standards

In considering a Rule 12) dismissal motion, a courhust determine whether the
plaintiff has stated a claim upaevhich relief may be grantedSeeFed. R. Civ. P. 12(b)(6). The
Rules require “a short and plairasgment of the claim to show that the pleader is entitled to
relief.” Fed. R. Civ. P. 8(a)j2 A complaint must provide “ore than labels and conclusions,
and a formulaic recitation of theeghents of a cause of actionBell Atlantic Corp. v. Twombjy
550 U.S. 544, 555 (2007). The standard does fequire a heightenethct pleading of
specifics, but only enougladts to state a claim to relief that is plausible on its face,” and the
factual allegations “must beneugh to raise a right to reliabove the speculative levelld. at
555-56, 570 (citations omitted). “Asking for pible grounds ... does not impose a probability
requirement at the pleadingage; it simply calls for mough facts to raise a reasonable
expectation that discovery will reveal i@ence [supporting the clal. A well-pleaded
complaint may proceed even if it strikes angajudge that actual pof of those facts is
improbable, and ‘that a recoveis/ very remote and unlikely.”ld. at 556. “Once a claim has
been stated adequately, it may be supportedhmwing any set of fagtconsistent with the
allegations in the complaint.ld. at 562.

Twomblyarticulated the pleading stdard for all civil actionsSee Ashcroft v. Igbab56
U.S. 662, 684 (2009). For the purpose of makimg dismissal determination, a court must
accept all the well-pleadddctual allegations of the complaism true, even if doubtful, and must
construe the allegations in the lighiost favorable to the claimanSee Twombly550 U.S. at

555;Alvarado v. KOB-TV, L.L.C493 F.3d 1210, 1215 (10th Cir. 2007).



lll.  Analysis of the Dismissal Motions

A. Allegations Supporting Policy or Custom or Supervisor Liability

Both the City and Palmer contend that the First Amended Complaint is so lacking in
factual support that it fails to state any plausible claim against the City or against Palmer in his
individual capacity. As is exgined below, neither the City nBlalmer may be held liable on a
theory ofrespondeat superigi.e. solely because they employed or supervised an officer who
engaged in tortiousr wrongful acts.

A municipality or county may not be held liable under § 1983 solely because its
employees inflicted injury; municipal liabilitgannot be found by applicah of the theory of
respondeat superior Monell v. Dept. of Soc. Sery#136 U.S. 658, 694 (1978). “[L]ocal
governments are responsible only for ‘thewn illegal acts.” Connick v. Thompsen _ U.S.

_, 131 S. Ct. 1350, 1359 (2011) (quotirgmbaur v. Cincinnatid75 U.S. 469, 479 (1986)).

“[lt is when execution of a govament’s policy or custom, whether made by its lawmakers or
by those whose edicts or acts may fairly be said to represent official policy, inflicts the injury
that the government as an enigyesponsible under § 1983Monell, 436 U.S. at 694.

To establish municipal liability under § 1983plaintiff must show “) the existence of a
municipal policy or custom angd) a direct causal link betwedhe policy or custom and the
injury alleged.” Graves v. Thomagl50 F.3d 1215, 1218 (10th Cir. 2006) (citi@gy of Canton,

Ohio v. Harris 489 U.S. 378, 385 (1989)). The requirement of a policy or custom distinguishes
the “acts of thamunicipality from acts ofemployeef the municipality, and thereby make[s]
clear that municipal liability is limited to action for which the municipality is actually
responsible.” Pembauy 475 U.S. at 479 (emphasis in angl). “Official municipal policy

includes the decisions of a government’s lawmakidies,acts of its patiymaking officials, and



practices so persistent and widespreatb gsactically have the force of law."Connick 131 S.
Ct. at 1359.

The Tenth Circuit has described several $ypé actions that may constitute municipal
policy.

A municipal policy or custom may takeettiorm of (1) “a formal regulation or

policy statement”; (2) an informal custom “amoun(ting] to ‘a widespread practice

that, although not authized by written law or expss municipal policy, is so

permanent and well settled as to constituteustom or usage with the force of

law™; (3) “the decisions of employeesith final policymaking authority”; (4)

“the ratification by sucHinal policymakers of the aésions — and the basis for

them — of subordinates to whom authority was delegated subject to these

policymakers’ review and approval”; or)(3he “failure to adequately train or

supervise employees, so longthat failure results frondeliberate indifference’

to the injuries that may be caused.”

Bryson v. City of Okla. City627 F.3d 784, 788 (10th Cir. 2)1(citations omitted).

A supervisor may also not be held liabfedividually under a thory of respondeat
superior. Estate of Booker v. Gomez45 F.3d 405, 435 (10th Cir. 2014) (citisghneider v.
City of Grand Junction Police Dep#%Z17 F.3d 760, 767 (10th Cir. 2013)]M]ere negligence is
insufficient to establish supervisory liabilityJohnson v. Martin195 F.3d 1208, 1219 (10th Cir.
1999). Three elements are required to establigtervisory liability: (1) personal involvement;
(2) causation; and (3) state of min8chneider717 F.3d at 767. Although federal courts appear
to uniformly agree that the Supreme Coultjbal decision imposes a strest liability standard
for the “personal involvement” element of a atafor supervisor liabilig, the Tenth Circuit has
not yet determined the contours of that stand&ee, e.g., Booker45 F.3d at 435 (noting the
contours of the personal involvement requirement set forthbial “are still somewhat unclear
afterigbal ... [but] [w]e need not define those con®tiere...”). But the court has not overruled

its postigbal decision that “§ 1983 allows a pl&ih to impose liability upon a defendant-

supervisor who creates, promulgates, implemeantgn some other way possesses responsibility



for the continued operation @& policy the enforcement (by the defendant-supervisor or her
subordinates) of which ‘subjects, causes to be subjected’ th@daintiff ‘to the deprivation of

any rights ... secured by the Constitution..Dbdds v. Richardsqr614 F.3d 1185, 1199 (10th

Cir. 2010) (quoting 8§ 1983). A platiff may therefore establishugervisor liability by showing

that “(1) the defendant prongdted, created, implemented or possessed responsibility for the
continued operation of a policy that (2) caused the complained of constitutional harm, and (3)
acted with the state of mind required to essiibthe alleged constitutional deprivationld. at
1199-1200.

Plaintiff has alleged that he was wronglyyested based upon false information, namely,
an affidavit of a TPD officer (Henderson) whi¢was a complete sham, fabrication, and was
without any basis in fact or truth.” (Doc. 13fafl4). He was arrested, indicted, and spent two
years incarcerated before hesmzleased following the dismissafl the indictment. Plaintiff
further alleges that the City and Palmerhbé&hew that Hendersonnd other officers were
committing perjury, suborning pgery, fabricating evidence, and initiating a malicious
prosecution of the plaintiff, but they accepted e&ncouraged such conduct and allowed it to
continue, rather than acting to stop sucthadwor. The City and Palmer “promulgated,
employed, and/or organized unlawful and illegaktoms and practicesf TPD officers that
fabricated information about persons such as the Plaintiff resulting in: maliciously created
unfounded criminal charges againbke Plaintiff; falsification ofevidence and filing of false
police reports and evidence ...; [and] committingyrgrand encouraging otigeto do so ...."I¢.
at § 44). The City and Palmer “willfully andtémtionally refused to undertake the necessary
remedial efforts to protect citizens from Hender$ “failled] to adequately and properly train

its officers,” and “knew of the threat of harmdainjury Henderson posed to the Plaintiff and the



citizens of Tulsa, and acted with deliberate inddfee to the Plaintiff's constitutional rights.”
(Id. at 11 33, 45). Citing a press amicplaintiff also alleges that Paémhas said that he is partly
responsible for a police culture that atked officers to commit illegal acts.

While they are stated somewhat generallythéd point, the forgoing allegations are
sufficient at the pleading stage to state a plaestdim against the City for municipal liability
and against Palmer for supervisor liability.

B. Timeliness of Fourth Amendment Claim

Plaintiff's second cause of action assert§ 1983 claim under the Fourth, Fifth, Sixth,
and Fourteenth Amendments to the United St@wsstitution. The Cityand Palmer argue that
the Fourth Amendment claim is time-barretA hodgepodge of state and federal law governs
the timeliness of claims” under § 19884ondrag6n v. Thompso®19 F.3d 1078, 1082 (10th
Cir. 2008). “The statute of limitations is drawmrin the personal-injury atute of the state in
which the federal distt court sits.” Id. Federal law “determines the date on which the claim
accrues and the limitationsnmed starts to run.”ld. State law governs tolling, although federal
law may allow additional equitable tolling in rare circumstandes. In this case, plaintiff's §
1983 claims are governed by a two-year statute of limitatiS&ee Okla. Statit. 12, § 95(A)(3);
Price v. Philpot 420 F.3d 1158, 1162 (10th Cir. 200B)¢ade v. Grubhs841 F.2d 1512, 1522-
24 (10th Cir. 1988).

“[A] plaintiff who claims that the govement has unconstitutionally imprisoned him has
at least two potential constitutional claimsVlondragén 519 F.3d at 1082. The Tenth Circuit
has explained certain accrual differencesswiben Fourth Amendment and Fourteenth
Amendment claims of unconstitutional imprisonment, as follows:

In summary, two claims arise from altegedly unconstitutional imprisonment as
analysis “shifts” from the Fourth Amendment to the Due Process Clause. The



period of time between an unlawful asteand the institution of legal process

forms one constitutional claim, arising undiee Fourth Amendment. That claim

accrues when the plaintiff is released or legal process is instituted justifying that

imprisonment. The period of time between the institution of that process and its

favorable termination — through acquittalplkeas corpus, voluntadismissal, etc.

— forms a second claim, arising undee tBue Process Clause. That claim

accrues, at the earliest, whaworable termination occurs.
Id. at 1083 (citations omitted). For purposesactrual of a plaintiff's Fourth Amendment
unlawful arrest claim, “legal process” isstituted “when, for example, he is bound over by a
magistrate or arraigned on chargedd. (quoting Wallace v. Katp 549 U.S. 384, 127 S. Ct.
1091, 1096 (2007)). Accordingly, fpurposes of plaintiff's Fourthhmendment claim for false
arrest, the statute of limitatiofegan to run, at the latest, dane 30, 2008 when plaintiff was
arraigned by a magistrate judge in this fedemirthouse. His initial Complaint was filed on
July 18, 2012, over four years later and outsidettino year statute of limitations. While, as
noted, there are “rare” cases in which there magprbargument for equitable tolling, plaintiff
has not provided any argument or authorit®gpporting equitable tolling. Accordingly,
plaintiff's Fourth Amendment claim for unlawfarrest is dismisskwithout prejudice.

C. Fifth Amendment Claim

The City of Tulsa and Palmer assert thaimilff has not stated, and cannot state, a claim
under the Fifth Amendment against the City and Palagethey are not a faedé entity or agent.
The Court agrees.

The Due Process Clause of the Fifth Amendment applies only to action by the

federal government while the Due Process Clause of the Fourteen Amendment

applies to actions by seagjovernments. Here, Koessel alleges conduct only done

by state authorities, antius there can be no Fifth Amendment claim. Moreover,

because 8§ 1983 imposes liability only for actions taken under state law, even if

there were a federal actor involvecetd would be no Fifth Amendment claim
under 8§ 1983.

Koessel v. Sublette Goty Sheriff's Dep't717 F.3d 736, 748, n.2({th Cir. 2013);Smith v.

Kitchen 156 F.3d 1025, 1028 (10th Cir.1997) (“Frome tearliest interptations of this
9



amendment, courts have agreed that the Fifte#dment protects against actions by the federal
government.”). The Fifth Amendment claim asserted as a component of plaintiffs § 1983
claims against the City and Palmer is therefore dismissed.

Even though the Court has determined paintiff may not ass¢ a 8 1983 due process
claim against state actors under the Fifth Amesainplaintiff's second cause of action also
asserts a Fourteenth Amendment due process.cl@lefendants do not at this stage challenge
the timeliness or general viability of that du®gess claim, and that claim would have accrued
only after plaintiff was released from prisoisee Mondragdn519 F.3d at 1083. Because he
filed this suit less than two years after hiease, the Fourteenth Amendment due process claim
is not untimely. Accordinglythe second cause of actiomoat be dismissed entirely.

D. Sixth Amendment Claim

As part of his § 1983 claim, plaintiff assethat his rights under the Sixth Amendment to
the United States Constitution were violated. Smatly, he argues that his guilty plea in the
underlying criminal proceeding was not volugtéecause his plea was based upon deception by
Henderson and federal agent Brandon McFadden. Cltlgeand Palmer assert that plaintiff has
not stated a viable Sixth Amendment claim becalamtiff waived his rght to a speedy trial,
and the First Amended Complaint does not inclatly allegations that the City or Palmer
violated his right to confrontitnesses. Plaintiff does nates any on point authority supporting
his claim that his Sixth Amendment rights were violated by his own plea of guilty to federal
criminal charges. In addition, his complagihes not allege any inlk@ment by the City or
Palmer with respect to his plea agreement with United States, hRule 11 plea colloquy, or
the general process utilized by the United Statiésr#dey with respect to such pleas. The Sixth

Amendment claim against the City and Palmer is dismissed.
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E. Conspiracy Claims

The City and Palmer argue that plaintiff's allegations of a systematic cover-up and
conspiracy should be dismissed. eyttontend that “[a] civil consgcy in the context of a civil
rights cases [sic] arises underdZ.C. § 1985(3),” and that pldifi's allegations of conspiracy
must be dismissed because the First Amended @amhploes not allege racial or class-based
animus as required under 8§ 1985(3). (Doc. 15 at 12). In response ffpdaisirts that he has
not attempted to set forth any such claim, amdgéneral allegations of conspiracy merely refer
to tortious and unlawful conduct by the defants. The First Amended Complaint does not
assert any claim under 8§ 19855egéDoc. 13). Accordingly, there is presently no 8 1985 claim
to be dismissed.

F. Tort Claims against the City

1. AllegedRespondeat Superior Liability for Henderson’s Conduct

Plaintiff's third cause of aain asserts a negligence claim against the City. That claim is
governed by the Oklahoma Governmental Tort Claims Act (OGTCA). Under the OGTCA,
political subdivisions, such as the City, are lkafor acts or omissions of employees who act
within the scope of employment, but “shalbt be liable ... for any act or omission of an
employee acting outside the scope of the employee’s employm@kld. Stattit. 51, 8§ 153(A)
(emphasis added). “Scope of employmentame performance by an employee acting in good

faith within the duties of the employee’s officeamployment or of tasklawfully assigned by a

3 Contrary to the arguments asserted kg @ity and Palmer, § 1985 does not provide the
only possible civil rights claim premised uponamspiracy. A conspiracy may support a § 1983
claim, and such a claim doast require racial or class-based animiBixon v. City of Lawton
898 F.2d 1443, n.6 (10th Cir. 1990kaining differences between conspiracy claims under §
1983 and § 1985). The parties’ arguments relatinghe conspiracy allegations of the First
Amended Complaint are limited to 8§ 1985, and the City and Palmer deuggéest a separate
basis to dismiss plaintiff's § 1983 claim merélgcause he generallifegges a conspiracy.
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competent authority....”Okla. Stat.tit. 51, 8§ 152(12). The doctrine oéspondeat superiois
applicable under the OGTCATuffy’s, Inc. v. @y of Oklahoma City212 P.3d 1158, 1163
(Okla. 2009). Under that doctrine, “one acts wittha scope of employment if engaged in work
assigned, or if doing that which is proper, necessary and usual to accomplish the work assigned,
or doing that which is customary withihe particular trade or businesdd.

The City asserts that it cannot be liabbe tortious conduct of defendant Henderson,
because the acts alleged by plaintiff are entimetpnsistent with “actig in good faith” within
the meaning of the OGTCA. As plaintiff notgee Oklahoma Supreme Court has determined
that even illegal conduct or alusf lawful power by an officer may qualify as acts within the
scope of employment. An act by a governmenplegree is within the scope of employment “if
it is done, however ill-advisedly, thi a view to further the employeristerest or ases out of an
emotional response to actionsirige taken for the employer.”ld. at 1166. “[A]n employing
subdivision is immune as a matter of law only ifcdficer’s acts are so extreme as to constitute a
clearly unlawful usurpatiomf authority theofficer does not rightfully possess.ld. at 1167
(discussingDecorte v. Robinsqrd69 P.2d 358 (Okla. 1998)YAn officer’s illegal misconduct
may be accomplished through an abuse of powenlbwiested in the officer, instead of by an
unlawful usurpation of power thdfizer did not rightfully possess.id.

Plaintiff cites DeCorteas support for the maintenancehi$ OGTCA claim against the
City. In DeCorte the Oklahoma Supreme Court deteredirthat conduct could be found by a
jury to have been “within #h scope of employment” where aff-duty police officer engaged
plaintiff in a traffic stop, assietl in plaintiff's arrest, and mstck the plaintiff after he was
handcuffed and placed in another officer's.carhe off-duty officer was driving his own

personal car when he began following and thersymd the plaintiff's vehicle at high speeds,
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sometimes driving onto the center median. ®ffeeer then drew a handgun, pointed it at the
plaintiff, pulled the plaitiff from his vehicle, attempted subdue him with a carotid chokehold,
assisted an on-duty officer in arresting the rglefi and then allegedly struck plaintiff and
grabbed him by the throat while he wasidheuffed and seated the police car.See969 P.2d at
359-60. The jury awarded a $30,000 verdict msfaihe city, a verdict of $3000, plus $1,000 in
punitive damages, against the officer, and made a special finding that the off-duty officer was
acting in the scope of his enggiment as a police officerld. at 360. The Oklahoma Court of
Civil Appeals reversed the judgmereasoning that the officer glol not have beeacting within
the scope of his employment while at the same acting in such a wanton manner as to
warrant punitive damagedd. The Oklahoma Supreme Court granted certiorari and determined
that the damage awards were netessarily inconsistent, becatise jury could have found that
the officer’s actions were within the scope ofpoyment up to a point in time, so as to support
the verdict against the City, but that “at some time duringphgode [the officer] went beyond
the bounds of good faith,” such that an award of punitive damages against the officer was
warranted.ld. at 362;see also Nail v. City of Henryeftal1 P.2d 914, 917 (Okla. 1996).

The conduct alleged here is of a type thabysits very naturenot taken in good faith,
and is “so extreme as to constitute a clearlyawfull usurpation of authority [Henderson did] not
rightfully possess.”Tuffy’s 212 P.3d at 116%ee State ex rel. Cameron Uni®3 P.3d 535, 537
(Okla. 2003) (“An act of the empyee is not in the spe of employment if the employee acted
maliciously or in bad faith.”). Plaintiff allegethat Henderson’s affidday which was used to
obtain the search warrant for plaintiff's housesas a complete sham, fabrication, and was
without any basis in fact or truth,” andathHenderson “illegally and unlawfully entered

[plaintiff's] residence; illegally and unlawfullgearched his home ammioperty; illegally and
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unlawfully took possession of his personal propalggally and unlawfully arrested and jailed
him, [and] illegally and unlawfully caused a fedecaminal indictment to be brought against
him.” (Doc. 13 at 11 14, 21)Plaintiff also cites parts of amdictment against Henderson for
allegations of criminal conduct related to Hersta'’s actions with plaintiff and othersld(at
30). Plaintiff expressly alleges that Henderson’s conduct wasritional” and “extreme and
outrageous.” (Doc. 13 at 1 54)t is hard to fathom how police officer could be acting in
“good faith” when he knowingly provides an affidiathat is a “complete sham, fabrication, and
was without any basis in fact tuth,” leading to atiillegal and unlawful’entry, search, seizure,
indictment, and incarcerat. Doc. 13 at {1 14, 21).

Also, unlike the assertions iDeCorte and Nail, plaintiff's allegations do not include
assertions of conduct by Henderson that indslly in good faith but which later crossed over
to “beyond the bounds of good faith.3ee DeCorte969 P.2d at 362ail, 911 P.2d at 917.
Henderson’s alleged conduct was also not sirfiplyident to some seree being performed for
the employer” and was not of tigpe that “arises out of an etonal response to actions being
taken for the employer,” as Mail, as the allegations of the Complaint indicate that Henderson
presented an affidavit that was@mplete sham and fabricatiosee911 P.2d at 918. There is
nothing done by Henderson, according to plaintiff, that could be construed as within the bounds
of good faith. Accordingly, the part of plairitd OGTCA claim against the City that is based
uponrespondeat superidiability for Henderson’s conduct will be dismissed.

2. NegligentSupervision

Plaintiff's negligence claim under the OGTG#so asserts a directaim for liability

against the City for its alleged breaches offioaon law and statutory tias to protect persons

such as the Plaintiff from police misconduct....”of 13 at I 50). Plaintiff further alleges that
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the City had breached its duties to train, supervisonitor and discipline TPD ... officers such
as Henderson ..., including termination, oncédatame known of [sic] the obvious signs of
misconduct by Henderson....1d( at § 51).

The City contends that the ditenegligence claim is barred kla. Stat.tit. 51, 8
155(4), which provides exemption from tort ahaiiability where the “claim results from ...
[a]doption or enforcement of or failure to adlapy enforce a law, whether valid or invalid,
including, but not limited to, any statute, chageovision, ordinance, resolution, rule, regulation
or written policy.” The City also asserts thais exempt under 8§ 155(5), which provides an
exemption from liability for claims arising out gp]erformance of or the failure to exercise or
perform any act or service whidk in the discretion of the stabr political subdivision or its
employees.”ld., § 155(5).

Plaintiff argues that Oklahoma law does m@gply the exemptions to bar all claims
regarding daily implementation of policy. klahoma Dep’t of Public Safety v. Gurjc238
P.3d 1, 34 (Okla. 2010), the courtted that the exemptions undei85(4), (5) “do not apply to
tortious acts of government sertsin the daily implementation of policy.” Thus, the state and
its political subdivisions enjoy immunitipr the formulation of law and policy, buaot for daily
implementation of policy or planning level decisiorid. This distinction between formulation
of policy, which is discretiomrg and exempt, and acts whiare operational and thus not
exempt, is discussed with examplesTieter v. City of Edmon@5 P.3d 817 (Okla. 2004). A
decision to build a parking lot is a policy decisibiat is a discretionary act for which a city is
immune, while the actual construction of tparking lot isoperational and not subject to
immunity. See id(quotingRobinson v. City of Bartlesville Bd. of EQué00 P.2d 1013, 1015-

16 (Okla. 1985)). A decision iastall a crosswalk is discretionary, while negligent maintenance
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of the crosswalk is a “failure of performanceighis not discretionarput operational” and a
claim based on such negligent mairaece “is not barred by 8§ 155(5)Teeter 85 P.3d at 821.

Based on the foregoing, the City’s motiondismiss the plaintiff's negligence claim for
failure to supervise is deniedPlaintiff's factual allegationsare not directed to the City’s
decision to provide general trang to officers, which would bdiscretionary and thus exempt.
Instead, plaintiff claims that éhCity had reason to know thidenderson and other officers were
fabricating information and violatincitizens’ rights, but that th@€ity failed to take appropriate
steps to supervise Henderson aretéby negligently injured plaintiff. That allegation relates to
actions or inactions of an operational natushjich are not exempt. Hence, at this point,
plaintiff's allegations state a plausild&im for negligence against the City.

G. Qualified mmunity

Palmer argues very generally that he is dedly immune from suit. Government actors
are “shielded from liability ... itheir actions did not violate ‘cdely established statutory or
constitutional rights of which a reasonable person would have knowrlan v. Cotton
U.S. ,134 S. Ct. 1861, 1866-68 (2014) (per curiam) (qubtope v. Pelzer536 U.S. 730,
739 (2002));see also Estate of Booker v. Goméds F.3d 405 (10th Cir. 2014). Assertions of
gualified immunity are more typically addressed at the summary judgment stage, although courts
will consider such assertiorad the dismissal stagePeterson v. Jense®71 F.3d 1199, 1201
(10th Cir. 2004). Asserting a qualified immunitefense at the dismissal stage subjects the
defendant raising it to a more challenging d&d than would apply at the summary judgment
stage.ld.; Choate v. Lemming294 F. App’x 386, 390-91 (10th Cir. 2008) (unpublished).

Plaintiff alleges that Palmer “knew ah Henderson and other TPD officers were

committing perjury, suborning perjury, fabrigagi evidence, and initiating what would become
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the malicious prosecution of the Plaintiff and numerous other persons” and “tacitly accept[ed]
and encourage[d] a code of silence wherein police officers refuse to report other officers’
misconduct, and encourage and/or fail to diswgpofficers who ‘testilié [sic] and fabricate
evidence to initiate and continue the maliciousspcution of the Plaintiff and others.” (Doc. 13
at 1 34). At the pleading stage, these allegations are sufficient to overcome Palmer’s qualified
immunity defense. Of course, Palmer is fayeclosed from raising qualified immunity at the
summary judgment stage, when there has be@pportunity to more fully develop the record.

H. I ntentional Infliction of Emotional Distress Claim

Plaintiffs Fourth Cause of Action includea claim against Palmer for intentional
infliction of emotional distress. Palmer seeksnissal of that claim, on two grounds. First,
Palmer asserts that the factual allegations aghaimsare so general that they fail to describe any
outrageous or extreme conduct. As noted, pfaimis alleged that Palmer knowingly permitted
Henderson to continue to fabricate informationdearch warrant affidavits and violate citizens’
constitutional rights, that Palmer’'s actions were both intentional and reckless, extreme and
outrageous, and that pléfii suffered severe emotional distreas a result. Those allegations
state a plausible claim for intentional infliction efotional distress at the pleading stagee
Computer Publ'ns, Inc. v. Weltpd9 P.3d 732, 735 (Okla. 200%p recover damages for
intentional infliction of emotional distress, piéff must ultimately prove the defendant acted
intentionally or recklessly, the defendant’s condweis extreme and outrageous, the conduct
caused plaintiff emotional sliress, which was severe).

However, the Court concludes that plaingifintentional infliction of emotional distress
claim should be dismissed as time-barred. Thetstadf limitations for a claim of intentional

infliction of emotional distress is two year@Villiams v. Lee Way Motor Freight, In&88 P.2d
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1294, 1297-98 (Okla. 1984). The underlying agpon which plaintiff'sclaims are based
occurred in March 2008, when thfleged fabrication of infornteon occurred and when plaintiff
was arrested on purportedly false statements. sthisvas brought well over two yedeger, in
2012. PIlaintiff does not cite any authority applying the discovdeytoauthe accrual of a claim
for intentional infliction of emotional distreslsut instead only argues generally that he was lied
to and threatened in connection with accepting his plea agreement.

The discovery rule, if applicable to claifms intentional inflictionof emotional distress,
would not apply to the circumstances allegexte. Based upon the allegations of the First
Amended Complaint, plaintiff certainly knew, the time of his arrest dnsubsequent conviction
in 2008, that he had been falsely accused andhbkatatements in the search warrant affidavit
were false. He specifically astethat Henderson’s affidavit wa “complete sham, fabrication,
and was without any basis in famt truth,” and platiff quotes the statements on the March 5,
2008 affidavit which plaintiff asserts were fataied. (Doc. 13 at §f 11, 14). Based upon his
knowledge in March 2008, he certainly was awaréehef existence of fastgiving rise to his
claim for intentional infliction of emotional disss, but did not assert that claim until after the
statute of limitations had expiredThe plaintiff's claim for intentional infliction of emotional
distress is therefore dismissed.

IV.  The City’s Notice Regarding “John Doe” Defendants 1 through 40

The City filed a separate “Notice,” requagt that the Court dismiss the 40 John Does
listed in the First Amended Complaint or, in the ralédive, that the plaintiff be ordered to show
cause why such dismissal would not be appraprigDoc. 33, 34). Plaiiff did not file any
response. The City notes that, since being released from prison in 2010 and filing this suit in

2012, plaintiff has not named any of the unidentified John Does 1 through 40, has not served any
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such individuals, and that anffat at this point to identify tam would be untimely. The Court
agrees. Plaintiff has well exceeded the time forise and has not requested an extension of the
120 day period within whicko serve any JohDoes. Plaintiff also ditot respond to the City’s
request for dismissal of the John Does and tmas not shown any goazhuse for failure to
timely serve or name any additional known defensla The dismissal of those John Does is
accordingly appropriateSeeFed. R. Civ. P. 4(m) (If a defeadt is not servedithin 120 days
after the complaint is filed, éhcourt, on motion of a party, must dismiss without prejudice
against that party or orderathservice be extended).

In addition, if the plaintiff were to attemfd amend his suit to provide the names of any
persons he originally named as John Does, suchttempt would bantimely. As discussed
above with respect to the dissal motions by the City and Pamthe plaintiff's claims are
subject to a two year statute of limitations, whitas now expired. The Tenth Circuit has held
that a plaintiff's substitution of named defent&for original unknown John Does “amounts to
adding a new party,” such that the naming of thmsgies would not relatback to the original
complaint. Garrett v. Fleming362 F.3d 692, 696 (10th Cir. 2004).

The City’s request for dismissal of the Jdhmes 1-40 from this action will be granted.

V.  Conclusion

The dismissal motions filed by the Ciffpoc. 14) and Palmer (Doc. 15) are hereby
granted in part and denied in part as set forth herein. Plaiffits Fourth Amendment claim
against the City and Palmer under § 1983 for fateestis dismissed as time-barred. The Fifth
Amendment and Sixth Amendment claims asseutetker § 1983 are dismissed. However, the §
1983 claim is not dismissed in its entirety, agimgiff has stated a plausible claim for a due

process violation under the Fourteenth Amendméimie plaintiff's negligence claim against the
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City under the OGTCA, to the extent that it is based ugspondeat superioliability for
Henderson’s conduct, is dismissed. However, théigesge claim survives to the extent that it
is based upon the City’s alleged failure to supervise. At the pleading stage, the plaintiff's
allegations are sufficient to withstand Palmexssertion of qualified immunity. The plaintiff's
claim against Palmer for intentional infliction emotional distress is dismissed as time-barred.
The dismissal motions are denied in all other respects.

With respect to the City’s “Notice,” theit's request that the Court dismiss John Does
1-40 from this action (Doc. 33) granted, and the City’s alternatés request for an order to
show cause (Doc. 34) soot.

The parties shall file a Joint Status ReporSeyptember 9, 2014

SO ORDERED this 26th day of August, 2014.

JOHN K7D
UNITED SYATES DISTRICT JUDGE
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