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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

RICHARD BROWN, )
)
Aaintiff, )

) CaséNo. 12-CV-447-JED-PJC
V. )
)
PETEX2, LLC, )
)
Defendant. )

OPINION AND ORDER

The Court has for its consideration the Mas for Partial SummgrJudgment filed by
defendant, PetEx 2, LLC (“PetEx”) (Doc. 15) doyl plaintiff, Richard Brown (“Brown”) (Doc.
25). The Court has also considered the pErtiesponses (Doc. 127) to one another’'s
motions, as well as PetEx’s reply br(€foc. 18) in support of its motion.

l. Background

Brown was employed by PetEx as a deliveryg daver from on or about September 15,
2008 through August 30, 2010.He transported puppies for Pt various locations in the
United States. Brown brings claims under Bagr Labor Standards Act (“FLSA”) for unpaid
wages and overtime pay. He alleges that,nduhis employment, he wked overtime hours for
which PetEx refused to pay overtime pay and B&tEx “forced [him] to work for periods” for
which he was not paidiDoc. 1 at 1 5, 9).

Each party has moved for partial summarygment on specific issues, discussed below.

! There is a discrepancy as t@ thxact dates of employmentseé, e.,g. Doc. 15 at 6 [EX.

1] [PetEx asserts Brown was employed frbebruary 23, 2009 to September 2, 2010]; Doc. 25

at 3, 1 1 [Brown alleges he was employed from September 15, 2008 through August 30, 2010]).
However, in response to Brown’s motion, Pet&dmitted Brown’s allegation that he was
employed from about September 15, 2008 through August 30, 2@8.D¢c. 27 at 2, | 1).

The Court will accordingly use those datessgarposes of this Opinion and Order.
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Il. General Standards Applicable to Summary Judgment

Summary judgment is appropridié the movant shows that there is no genuine dispute
as to any material fact and the movant is exttito judgment as a matter of law.” Fed. R. Civ. P.
56(a); see Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986nderson v. Liberty Lobby,
Inc., 477 U.S. 242, 250 (1986). “By its terms, [tRele 56] standard pwides that the mere
existence ofsome alleged factual dispute between thetiga will not deéat an otherwise
properly supported motion for sumary judgment; the requirement is that there bgemoine
issue ofmaterial fact.” Anderson, 477 U.S. at 247-48 (emphasis aniginal). “[SJummary
judgment will not lie if the disputabout a material fact is not ‘geine,’” that is, if the evidence
is such that a reasonable jury coulture a verdict for the nonmoving party.Id. at 248. In
considering a summary judgment motion, the touhus determine “iether the evidence
presents a sufficient disagreement to require sgiom to a jury or whether it is so one-sided
that one party must prevail as a matter of lawd. at 251-52. The non-mor#s evidence is
taken as true, and all justifiable and reasonatitrences are to be drawn in the non-movant’s
favor. Anderson, 477 U.S. at 255ee Ribeau v. Katt, 681 F.3d 1190, 1194 (10th Cir. 2012).

Rule 56 also permits partial summary judgme8eée Fed. R. Civ. P. 56(a) (party may
move for summary judgment as to “part of [ahioh or defense”); FedR. Civ. P. 56(g) (the
court “may enter an order stating any matemat+including an item aflamages or other relief-
-that is not genuinely in dpute and treating the fact as established in the case.”).

lll.  Plaintiff's Motion for Partial Summary Judgment

Brown seeks partial summary judgment onitfseie of what congtited Brown’s “work

time” with PetEx for purposes of his wage ofai under the FLSA. Specifically, he asks the

Court to declare as a matter of law that Brows,davan driver and caretaker of the puppies, was



working twenty-four (24) hours per day” while he was employed for PetEx. (Doc. 25 at 6-7). In
its response, PetEx notdmat Brown’s summary judgment tan was filed out-of-time, without
leave of the Court to do soné he has provided no explamatifor his untimely filing. PetEx

also argues that the issueshmiw Brown spent his time while making van delivery trips for
PetEXx, and any restrictions placed on his time ®during such trips, are questions of fact
preventing the partial summary judgment sought by Brown.

Brown’s motion was filed approximately omeonth out-of-time, whout seeking leave
and without reciting anyustification for the late filing. The Court previously noted the
untimeliness in its Order dflay 20, 2013 (Doc. 26), which extéded various other pretrial
deadlines at the parties’ requedtiotwithstanding the untimelige of the filing, PetEx has also
responded to the substance of Brown’s motion, thedCourt finds that #h late filing did not
prejudice PetEx (particularly in light of th€ourt's extension of numerous other pretrial
deadlines, including discovery) and will accordingly consider Brown’s motion.

Upon the record before it, th@ourt is unwilling to declare, as a matter of law, that
Brown worked 24 hours per day while employedRBtEX. Such a determination is dependent
upon fact issues. PetEx denies it required Brimvwvork 24 hours per day. In his response to
Brown’s motion for partial summary judgmemrown himself alleges that he “workeqg to
twenty (20) hours a day,” a self-inflicted dispute of fact wbh is clearly inconsistent with his
request that the Court determinis work day was 24 hours longSeé Doc. 17 at 15, emphasis
added). Moreover, Brown has submitted specific evidence regarding only a very limited period
of time (in April, 2009), and #it evidence alone doest support a claim of a 24 hour work day
during that one month, much less during the emtingrse of Brown’s employment with PetEx.

While Brown asserts that PetEx required him toiffalecords to reflect time off that he did not



actually receive, PetEx denies that claim, dhdre is a genuine dispute of material fact
regarding such a claim.

Moreover, because the FLSA does not defimerk,” whether particular activities are
compensable work under the FLSA mustde¢ermined on a case-by-case baSisith v. Aztec
Well Serv. Co., 462 F.3d 1274, 1285 (10th Cir. 2006) (citation omitted). How an employee
spends his time is a question of faé&de Reich v. Wyoming, 993 F.2d 739, 741 (10th Cir. 1993)
(citation omitted). Irthis case, what Brown did whiteaking puppy delivery trips for PetEx and
whether he had any personal time during delivapstpresent genuine isssi of material fact
precluding summary judgmentSee, e.g., Garcia v. Tyson Foods, Inc., 766 F. Supp. 2d 1167,
1179-84 (D. Kan. 2011) (factual disputes precluding summary judgment on issues relating to
what time was work time and how much time was spent doing work activBieg)ach v. City
of Albuquerque, 893 F. Supp. 2d 1216, 1225-26 (D.N.M. 2012) (genuine issue of fact regarding
whether plaintiffs were required &orive at work early and whetherathtime was compeiable).
IV.  Defendant’'s Motion for Partial Summary Judgment

PetEx seeks partial summary judgment on thedf the applicable statute of limitations
under 29 U.S.C. § 255(a). PetEx asserts thatdbist should determine asmatter of law that
claims arising from Brown’s employment priorAaigust 7, 2010 (two years prior to the filing of
the Complaint in this case) arerts by the two year statute of limitations set forth in § 255(a).
In response, Brown asserts thatBewillfully refused to pay fotime he worked, such that the
three year statute of limitations should apply.

An action for unpaid minimum wages, uigbaovertime compensation, or liquidated
damages under the FLSA “may be commenced withinyears aftethe cause of action accrued

. .. except that a cause of action arising outwaléul violation may be commenced within three



years after the cause of actiorcaed.” 29 U.S.C. § 255(a) (@tmasis added). “The standard
for willful violations is whether the employekriew or showed reckless disregard for the matter
of whether its conduct was prohibited [under the FLSA]R&ich v. Monfort, Inc., 144 F.3d
1329, 1334 (10th Cir. 1998). Whether an FLSA aiign is willful is a mixed question of law
and fact, but factual issuggically predominate Seeid.

Here, Brown alleges that PetEx arranged puggdivery schedules which were so tight it
was impossible to comply with DepartmentTohnsportation rules limiting the number of hours
a driver would drive or be on duty and that, wénar his daily logs indated driving hours that
violated those rules, PetEx woullsify the records to conform to the rules. He further alleges
that he was not paid for all of those hours he worké&de, €.g., Doc. 17-1 at 1] 9-13). PetEx
disputes those assertions. The record on ifsge presents genuine factual disputes as to
whether PetEx acted willfully — i.e. wheth®etEx knew or showed reckless disregard for
alleged violations of the FLSA — precludisgimmary judgment on thstatute of limitations
argument presented by PetESee, e.g., Shager v. Upjohn Co., 913 F.2d 398, 406 (7th Cir.
1990);Ramirez v. Rifkin, 568 F. Supp. 2d 262 (E.D.N.Y. 2008).

V. Conclusion

The arguments presented by each of theggatummary judgment submissions present
genuine disputes of materiadt, which render summary judgmenappropriate on the record
before this Court.

IT IS THEREFORE ORDEREERNhat the parties’ respective motions for partial summary
judgment (Doc. 15 and Doc. 25) are herdbpied

SO ORDERED this 18th day of July, 2013.




