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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

KASANDRA L KELLEY,
Plaintiff,

VS. CaseNo. 12-cv-528-TLW

e e e

CAROLYN W. COLVIN, *
Acting Commissioner of Social Security, )

)
Defendant. )

OPINION AND ORDER

Plaintiff Kasandra L. Kelleyequests judicial review pursuan 42 U.S.C. 8405(g) of the
decision of the Commissioner of the Social S#guAdministration denyig plaintiff's claims
for supplemental security income under section 1®13)(A) of the SocialSecurity Act. In
accordance with 28 U.S.C. § 636(c)(1) and (3),pheiies have consented to proceed before the
undersigned United States Magistrdtelge, (dkt # 8). Any appeaill be directly to the Tenth
Circuit Court of Appeals.

Backaground

Plaintiff last worked September 1, 2009aremporary job through Work Force and the
Department of Human Services. Before her fownth stint in that job, she was formerly
employed as a janitor in a cafeéeand was a sandwich maker at Subway for two weeks. (R. 35).
She left both positions due teer inability to get along with hepeers. Plaintiff applied for
disability because of her social issuesd aher tendencies to easily become rude, angry,

argumentative, and oftentimes depressed. Plfaidéntifies her primary issues as being unable

! Effective February 14, 2013, pursuant to FedCR. P. 25(d)(1), Carolyn W. Colvin, Acting
Commissioner of Social Security, is substituted as the defendant in this action. No further action
need be taken to continue this suit by reasamh@fast sentence of section 205(g) of the Social
Security Act. 42 U.S.C. § 405(g).
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to handle stress, social situations, and depresalioof, which she claims make it difficult for her
to leave her house. (R. 35). Pl#inhas also struggled with ADHEor much of her life, and she
graduated from high school with B's and CKowever, she has seen improvement in her
conditions over the past year.esturrently lives in amll-expenses-paid apment and receives
food stamps. Id.

Plaintiffs own Function Repts indicate that she has nsugs with her own personal
care. On a daily basis, she is capabletaking her own medication, watching television,
cleaning, reading, preparing meattganing up, caring foher foster family’s dogs, cats, goats,
and mule, speaking on the phone, regularly attendhurch, the libraryand the grocery store
independently. (R. 35, 211). Additionally, sheods that her ADHD affects her memory,
completion of tasks, concentmati, ability to follow instructionsand ability toget along with
others. (R. 35, 216). Plaintiff believes that sha focus for 30 minutes to an hour, can handle a
change in routine and writteimstructions, but she cannot hamditress well. Irher second
Function report, plaintiff addibinally states that her hobbieglide sewing and reading, she can
finish what she starts, but she can omglk for 30 minutes at a time. (R. 35, 114).

At plaintiff's hearing beforean Administrative Law Judge (“ALJ”), several third parties
provided additional insight into plaintiff's conditions. Plaintiff's coworker, Meredith Reeve,
testified that in a workplace setting, plaintiffegents herself as anxious, depressed, subject to
frequent mood changes, and having anuatéit (R. 35, 70). A Function Report-Adult-Third
Party prepared by plaintiff's fmer foster mother, Libby D. Mane, states that she has known
plaintiff for three years and fogeiently spends time with hdR. 35, 186). Together, plaintiff and
Ms. Malone shop, eat, clean theuse, cook, and go to churchieities together. Ms. Malone

reports that plaintiff h& no difficultly with sleep or persah care, preparing her own meals,



cleaning her room and bathroom, visiting thegheors, and going to the library and church. (R.
36).

Plaintiff has asthma, for which she receiwadisuterol prescriptions, but has never been
hospitalized. Dr. Lora Collier, M.D. noted ir0@8 that plaintiff is “not a bully, anxious, not
fearful, not euphoric, negative rfgaranoia, irritable, does neaixhibit obsessive-compulsive
behavior, no sleep disturban@mes not display picking behavjaombative, and is focused.”
(R. 36, 327). In the same year, another dodiagnosed plaintiff with PTSD, Oppositional
Defiant Disorder, Reactive Attachment Diserd Mathematics Disorder, Sexual Abuse of a
Child, Physical Abuse of a @4 and Neglect of a Child. \faous other doctors diagnosed
plaintiff with ADHD, and as having poor immé control and hyperactivity. (R. 36, 241). One
doctor reported that plaintifhiad 11 of the 19 listed “sevemmpairments,” and stated that
plaintiff lacked the ability to maintain attention, or carry out or comprehend simple instructions.
(R. 37, 497). At the request de agency, Dr. Tom Shadi®h.D., examined plaintiff and
reviewed her records and found that althoughslee moderate limitations in the activities of
daily living, social functioningconcentration, perdgsnce and pace; she showed insufficient
evidence of decompensation. In summary, he coled that plaintiff cow perform simple tasks
with routine supervision, relate to supervisarsl peers on a superficial work basis, and could
adapt to a general work setting, but not the general public. (R. 37, 390).

ALJ’s Decision

The ALJ concluded that albugh the plaintiff has severe impairments of asthma,
depression, and post-traumatic stress disorther, plaintiff's impairments did not meet or
medically equal any listed impairment. (R. 31). In reaching his conclusion, the ALJ noted that in
order to constitute medically listed asthmagréh must be reports of medically documented

asthma, chronic asthmatic bronchitand asthma attacks in gpif prescriptions. (R. 31, 32).
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These episodes must also occur within a spetithe period and witla certain frequency. (R.
32). Because the plaintiff could not satisfy tegquirements of severity and frequency, the ALJ
concluded that the plaintitfid not meet the criteria fonedically listed asthma.

The ALJ additionally considered the plaintiff's alleged mental and personality disorders.
In order to have a medically listed mentalpearment, “there must be medically documented
psychological or behavioral abnormalities... evidenced by: disorientation to time and place,
memory impairment, perceptual or thinking distamces, change in perslity, disturbance in
mood, emotional liability, impairmesitin impulse control, or loss afeasured intellectual ability
of at least 15 1.Q. points.” (R. 32). In additidhe ALJ reasoned that “there must be medically
documented findings of generalized persiseamtiety” accompanied by certain symptoms. (R.
32). In order to constitute a wheally listed personality disordesymptoms must be so severe
that “the individual exhibits deeply ingrained, ladaptive patterns of beWiar associated with
reclusiveness or autistic tiking; pathologically inappropriatesuspiciousness or hostility;
oddities of thought, percepti, speech and behavior; persistent disturbances of mood or affect;
pathological dependence, passivor aggressively; or intesse and unstable interpersonal
relationships.” (R. 32).

In order to fully determine whether the piaff had met the stadards for mental and
personality disorders, the ALJ addressed thardgraph B” criteria. Talo so, he examined
whether the plaintiff provided ewihce of two of the following: “mrked restriction of activities
of daily living; marked difficulties in maintaing social functioningmarked difficulties in
maintaining concentration, persistence, or pacerepeated episodes of decompensation.” (R.
33). The ALJ concluded that the plaintiff faileddatisfy any of the set standards for mental and

personality disorders, and therefore did r@tve a medically listed mental impairment.



Additionally, the ALJ determined that plaintéf“mental impairments [did] not cause at least
two ‘marked’ limitations or one ‘marked’ limiten and ‘repeated episodes of decompensation,
each of extended duration, the “paragraph Bedat[were] not satisfied.” (R. 34).

The ALJ addressed plaintiff's credibility g&rt of his RFC findigs. (R. 34-37). First,
the ALJ summarized plaintiff's testimony: esHast worked September 1, 2009, she has a
tendency to become angry, rude, and argumentathee,is applying for disability because she
cannot get along with people, sheedmot sleep and she isolatesské when she is depressed,
she has ADHD, she graduated from high school Bithand C’s, she wants a job because she
does not like living inside, and she is not as deped as she used to be. (R. 35). The ALJ noted
that plaintiff performs householchores, takes care of her foster family’s pets, prepares meals,
and is capable of finishing what she starts. Id. The ALJ next analyzed the third party testimony
of Meredith Reeve, who ated that plaintiff's primary issuese her attitude,rxiety, depression
and mood changes, as well as temper tantrldn$he ALJ also took into account the opinion of
plaintiff's foster mother, who opined that plaffhis capable of sleeping, personal care, preparing
her own meals, cleaning her own room and ttwatim, visiting with the neighbor, and going to
the library and church._Id. dditionally, the ALJ noted platiif's prescription for asthma
medicine, but that plaintiff haso medical record of emergencgatment for her asthma. (R.36).

The ALJ noted inconsistencies in reports pddintiff's mood and presentation in the
medical reports, indicating thataimant’s psychological issudkictuate. (R.36, 37). Although
the ALJ considered the report of plaintiff's currgaitysician, he reasoned that this report is an
outlier that is outweighed by a number of dmtihg reports. (R. 37). By comparison, medical
reports spanning from 2007 through 2009 show thlaintiff was tested and frequently

diagnosed with ADHD, but was also reported teehgood days, in which she appeared “jovial.”



(R. 36, 37). Additionally, plaintiff's doctor frorB007 through 2008 found that plaintiff was “not
a bully, anxious, not fearful, not euphoric, nixga for paranoia, irritable, does not exhibit
obsessive-compulsive behavionp sleep disturbance, doest display picking behavior,
combative, and is focused”. (R. 36).

The ALJ specifically noted the report of Dr. Tom Shadid, who stated that although
plaintiff has moderate limitationa the activities of daily living, maintaning social functioning,
concentration, and persistence or pace, pthican perform simple tasks with routine
supervision, relate to supervisors and peers @uperficial work basis, and adapt to a work
situation, but not the genernailiblic. (R.364). In conclusion, th&LJ found that even though the
plaintiffs medically determinable impairmentcould reasonably be expected to cause the
alleged symptoms, her statements regardingntieasity, persistence dnimiting effects of her
impairments were not credible. After considgrthe testimony of the vocational expert, and the
plaintiff’'s age, education, work experience, aasdidual functional capacity, the ALJ determined
that the plaintiff failed to allege any physical liations or restrictionshat would preclude her
from performing medium-level work related activities.

Issues

Plaintiff appeals the decision tie ALJ, and asserts that the ALJ incorrectly determined
that plaintiff was not disabledPlaintiff specifically asserts that the ALJ failed to: (1) properly
consider the medical source opins; (2) perform a proper step 5 determination; (3) properly
consider plaintiff's obesity; and (4) performyproper credibility analysis. (Dkt. # 17).

Discussion
The Court finds that although the ALJ’s craliifp determination iswvell supported by the

record, the ALJ’s analysis does not comport it applicable legal standard. The Court finds



no other error with the ALJ’s decision; howeyvéne ALJ is free to revaluate his decision,
except with respect to plaintiffgbesity (see infra. at 7-8), if lreaches a different conclusion
regarding plaintiff’'s credibility on remand.
Credibility

An ALJ’s credibility findings warrant particular deference, because he is uniquely able to
observe the demeanor and gauge the physical abibtithe claimant in a direct and unmediated

fashion._White v. Barnhart, 287 F.3d 903, 909 [{10ir. 2002);_Gay v. Sullivan, 986 F.2d 1336,

1341 (10th Cir. 1993). Further, the review of AinJ’s credibility determination is limited, and

reweighing the evidence is not permissil@3&ogan v. Barnhart, 399 F.3d 1257, 1261 (10th Cir.
2005). As long as the ALJ sets forth the speatfidence relied on in evaluating plaintiff's
credibility, the ALJ is not required to make“Bbrmalistic factor-by-fctor recitation of the

evidence.”_Qualls v. Apfel, 206 F.3d 1368, 13a®th Cir. 2000). The ALJ may consider a

number of factors in assessing a claimant’s ibikty, including “the levels of medication and

their effectiveness, the extenshess of attempts... to obtainie§ the frequency of medical
contacts, the nature of daily activities, subjective measures of credibility that are peculiarly
within the judgment of the ALJ... and the comsigy or compatibility of nonmedical testimony

with objective medical evidenceKepler, 68 F.3d at 391 (quotirdargis v. Sullivan, 945 F.2d

1482, 1489 (10th Cir. 1991)). Finally, “an ALJ’s finding#h respect to a almant’s credibility
should be closely and affirmatively linked to stalpgial evidence and notgtia conclusion in the

guise of findings.” Hardman v. BarnhaB62 F.3d at 676, 678-79 (10th Cir. 2004).

The ALJ included a detailed daual recitation of plaintif§ medical history, including
plaintiff's testimony, as well as third partysteanony. However, the ALJ failed to provide any

analysis linking these facts wittis conclusion that plaintiff's s#imony lacked credibility. In his



report, the ALJ immediately jumpdbm his detailed findings ofatt to the conclusion that “the
claimant’s statements concerning the intisnspersistence and limiting effects of [her]
symptoms are not credible to the extent theyiaconsistent with the above residual functional
capacity assessment”. (R. 37). The ALJ did notudis@laintiff's credibility in any meaningful
way or link his factual findinggo his credibility finding. Athough the ALJ cited more than
sufficient facts to support his golusion, the Court isot allowed to provide the necessary link
between the facts and the ALJ’s finding. Thus, taise must be remanded for the ALJ to revisit
his credibility finding.
Obesity

Plaintiff’'s contention that # ALJ failed to properly consadl her obesity is erroneous.
Although a plaintiff must have éhopportunity to litigate issudsefore the agency, “when one
party utterly fails to raise a siditant issue before the ALJ, [theecord developed with regard
to that issue will usually be inadequate to suppabstantive finding in its favor and, generally

speaking, neither ALJ nor agency should consglesh an issue.” Trident Seafoods, Inc., v.

Nat'l. Labor Relations Board, 101 F.3d 111 (D@ir. 1996), Chicago Local No. 458-3M v.

N.L.R.B., 206 F.3d 22 (D.C. Cir. 2000). Additionglthe Tenth Circuit cotiof appeals requires

“compelling reasons” to justify hearing an issue for the first time on appeal. Gilbert v. Astrue,

231 Fed. Appx. 778, 785 (10th Cir. 2007); Madron v. Astrue, 646 F.3d 1255, 1258 (10th Cir.

2011). When the “issue of ALJ's failure to discusssidleas an impairment or risk factor [is]
raised by claimant for the first time on appeakatial security disability benefits case, [it is]
waived, [unless] exceptional circumstances justified claimant's failure to raise the issue.”

Robinson v. Barnhart, 183 Fed. Appx. 451 (5th Cir. 2006).




Although the plaintiff mentionetler obesity during her hearinghe failed to raise it as a
substantive factor impacting her ability to wark the future. Plaintiff also failed to provide
compelling reasons for the issue to be raisedppeal. Therefore, the ALJ had no obligation to
consider it.

Conclusion

The decision of the Commissianiinding plaintiff not disak#d is hereby REVERSED in
part, and this case is REMANDED for the purpa$allowing the ALJ tomake the required
analysis between the evidence in his decisiod his credibility finding. The ALJ’s decision
regarding plaintiff's alleged obitg is affirmed. The Court finds no error with the remainder of
the ALJ’s decision; however, the ALJ is freersevaluate his decision, except with respect to
plaintiff's obesity, if he reaches a different ctuston regarding plaintiff'redibility on remand.

SO ORDERED this 31st day of October, 2013.

e W

T. Lane Wilson
United States Magistrate Judge




