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UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

MOISESELI MENDIOLA,
Petitioner,
Case No. 12-CV-0535-CVE-FHM

V.

ROBERT PATTON, Director,*

N N N N N N N N N

Respondent.

OPINION AND ORDER

Before the Courtis the 28 U.S.C. § 2254 halsegsus petition (Dkt. # 1) filed by Petitioner,
Moises Eli Mendiola, a state prisoner appearirgsa:. Respondent filed a response to the petition,
and provided the state court record necessaryefolution of Petitioner’s claims (Dkt. # 6).
Petitioner filed a reply (Dkt. # 7). For the reasdissussed below, the petition for writ of habeas
corpus shall be denied.

BACKGROUND

Petitioner was charged, by Information filed in Tulsa County District Court, Case No. CF-
2009-171, with Trafficking in lllegal Drugs (Couh), Possession of Controlled Drugs Without Tax
Stamp Affixed (Count 2), and Acquiring Proce@&adem Drug Activity (Count 3), all After Former
Conviction of One Felony._ Sdekt. # 6-6 at 3-4; Dkt. # 6-2 at 6 § 12. On March 30, 2011,
Petitioner pled guilty to the charges pursuantrtegotiated plea agreement with the State.Dkée

# 6-2 at 5-11. On that date, the trial court accepted Petitioner’'s pleas, and sentenced him, in

! Petitioner is currently incarcerated at ttewton Correctional Facility, a private prison
located in Lawton, Oklahoma. Thereforeg throper respondent in this action is Robert
Patton, Director of the Oklahoma Departmer@ofrections. For thatreason, Robert Patton,
Director, is hereby substituted as party respondent in place of Justin Jones, the previous
director. The Clerk of Court shall be directed to note the substitution on the record.
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accordance with the plea agreement, to fifteen (15) years imprisonment on Count 1, and five (5)
years imprisonment on both Counts 2 and 3ai®. The trial judge dered the sentences to run
concurrently._Id.Attorney Mark Collier representdetitioner during plea proceedings. atl1.
Petitioner did not file a motion to withdraw his pleagerfect a certiorari appeal in the Oklahoma
Court of Criminal Appeals (OCCA).

On September 19, 2011, Petitioner filed a motionddigial review with the trial court. See

Dkt. # 6-6 at 30. By order filed September 30, 2011, the trial court determined Petitioner was not
entitled to judicial review and denied his motion. B&e # 1 at 14.

On March 2, 2012, Petitioner filed a pro se application for post-conviction relief in the state

district court. (Dkt. # 6-1). Petitioner raised one (1) proposition of error:

Proposition I: The officer of the courttfarney) — has the duty to protect the
client's right(s) and interest[s] of any and all favorable
merit(s)/ground(s) pertaining to client(s) plea agreement, [ ] by
requesting record of hearing be transcribed, [and] by obtaining
documented form(s) in direct relation to client(s) judicial review.

(Dkt. # 6-4 at 10). By Order filed April 26, 2012, @tate district judge denied the requested relief.
(Dkt. # 6-3). Petitioner filed a postnviction appeal in the OCCA. kb # 6-4). In an Order, filed
September 11, 2012, in Case No. PC-2012-413, tb€ADaffirmed the trial court’s denial of
Petitioner’s application for post-conviction relief. (Dkt. # 6-5).

On September 24, 2012, Petitioner commenceddtiesal action by filing his pro se petition

for writ of habeas corpus (Dkt. # 1). Petitioner raises one (1) ground of error:

Ground I: Ineffective Counsel — My attjoey] (Mark L. Collier) advised me |
would have the prospect of a ¢Bar judicial review — upon my plea
agreement; however —when | fileat such — [on] 09-19-11 — | was
denied because it was not partloé record. Being the defendant —

| wasn’t aware that since — July 01, 2007 — this had to be
incorporated at the time of plea.
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Id. at 4-5. In response, Respondent arguesttieaDCCA'’s denial of Petitioner’s claim was not
contrary to, or an unreasonable kggtion of, federal law as estahed by the Supreme Court. See
Dkt. # 6.
ANALYSIS

A. Exhaustion/Evidentiary Hearing

As a preliminary matter, the Court mustetenine whether Petitioner meets the exhaustion
requirement of 28 U.S.C. § 2254(b). $Rese v. Lundy455 U.S. 509, 510 (1982). Petitioner
raised Ground | to the OCCA on post-convictionegdp Therefore, the exhaustion requirement of
28 U.S.C. § 2254(b) is satisfied.

The Court also finds that Petitioner is not entitled to an evidentiary hearinVilams
v. Taylor, 529 U.S. 420 (2000).
B. Claims adjudicated by the OCCA

The Antiterrorism and Effective Death Penaltgt (AEDPA) provides the standard to be
applied by federal courts reviewing constitutibolaims brought by prisoners challenging state
convictions. Under the AEDPA, when a state tbas adjudicated a claim, a petitioner may obtain
federal habeas relief only if the state court sieci “was contrary to, anvolved an unreasonable
application of, clearly established Federal lagidetermined by the Supreme Court of the United
States” or “was based on an unreasonable detatiminof the facts in light of the evidence

presented in the State court proceeding.” Z&).S.C. § 2254(d); Williams v. Taylds29 U.S.

362, 386 (2000); Neill v. Gibso278 F.3d 1044, 1050-51 (10th Cir. 2001). “Clearly established

Federal law for purposes of § 2254(d)(1) includey the holdings, as oppostathe dicta, of [the

Supreme Court’s] decisions.” White v. WoodalB4 S. Ct. 1697, 1702 (2014) (citations omitted).




When a state court applies the correct fedavako deny relief, a federal habeas court may

consider only whether the state court appliedederal law in an objectively reasonable manner.

SeeBell v. Cone 535 U.S. 685, 699 (2002); Hooper v. MullBl4 F.3d 1162, 1169 (10th Cir.
2002). An unreasonable application by the state cmiiti®t merely wrong; even ‘clear error’ will

not suffice.”_ White134 S. Ct. at 1702 (citing Lockyer v. Andra888 U.S. 63, 75-76 (2003)). The

petitioner “must show that the state court’s rulingwas so lacking in justification that there was
an error well understood and comprehended istieg law beyond any possibility for fairminded

disagreement.””_ld(quoting_Harrington v. Richteb662 U.S. 86, 103 (2011)); seklsoMetrish v.

Lancaster133 S. Ct. 1781, 1787 (2013).

“When a federal claim has been presented to a state court and the state court has denied
relief, it may be presumed that the state coyrididated the claim on the merits in the absence of
any indication or state-law proceduraiiqmiples to the contrary.” Richtgs38 U.S. at 99. Section
2254(d) bars relitigation of claims adjudicated omttegits in state courts and federal courts review

these claims under the deferehsi@ndard of § 2254(d). ldt 784, Schriro v. Landrigab50 U.S.

465, 474 (2007). Further, the “determination of a factual issue made by a State court shall be
presumed to be correct. The applicant shall have the burden of rebutting the presumption of
correctness by clear and convincing evidence.” 28 U.S.C. 8§ 2254(e)(1).

Here, Petitioner presented his habeas claim to the OCCA on post-conviction appeal. Because
the OCCA addressed Petitioner’s claim on theitsiethe Court will review the claim under the

standards of § 2254(d).



I neffective Assistance of Counsel (Ground 1)

In his sole ground of error, Petitioner claihs attorney, Mark Collier, advised Petitioner
that he “would have the prospect of a (1) year judicial review upon [Petitioner’s] plea agreement.”
(Dkt. # 1 at 4). However, the plea agreenmeatle no reference to a judicial review. B&e # 6-2
at5-11. Therefore, when Petitioner subsequently &lmotion for judicial review, the district court
denied his request because “a judicial reviewdification . . . was not a part of [the] plea
agreement? (Dkt. # 1 at 14). Petitioner argues thad ha “known in advance [that] [he] wouldn’t
be eligible or have the prospdot] hope of obtaining relief dhis] sentence [he] would not have
accepted the plea.” lét 5. Petitioner claims that he waatstorily eligible to receive judicial
review of his sentence. Idlhe OCCA denied Petitioner’s claim, finding as follows:

Mendiola’s claim that judicial review v8gart of his plea agreement is unsupported

by the record presented to this Court. Counsel’s affidavit and the lack of any

reference in the court cerd, docket and plea of guilty summary of facts belie

Mendiola’s claim that counsel was ineffi#e for failing to make a record of an

event that did not occur. We find no mtém Mendiola’s claim that he was denied

effective assistance of trial counsel. The record is devoid of anything other than

Mendiola’s self-serving statement that his plea agreement included a

recommendation for a 12 month judicial revie@aims of ineffective assistance of

counsel are reviewed under the two-past teandated by the United States Supreme

Court inSrickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed. 2d 674

(1984). . . . Mendiola has failed to present sufficient facts to show that [counsel's]

representation at trial was deficient or that the result in his case would have been

different but for trial counsel’s alleged ineffective assistance.
(Dkt. # 6-5 at 3-4). Respondent argues that OCCA’s denial of Petitioner’s claim was not

contrary to, or an unreasonable application of,f@dew as established by the Supreme Court. See

Dkt. # 6 at 4-11.

2 Under Oklahoma law, when a defendant reegia sentence imposed pursuant to a plea
agreement, a judicial review is not avhllaabsent the consent of the State. Geer.
STAT. tit. 22, § 982a.



To establish ineffective assistance of counaaliefendant must show that his counsel’s

performance was deficient and that the defitiperformance was prejudicial. _Strickland v.

Washington466 U.S. 668, 687 (1984). SaeoRichter 562 U.S. at 104; Osborn v. Shillingés7

F.2d 1324, 1328 (10th Cir. 1993). Afdrdant can establish the first prong by showing that counsel
performed below the level expected from a reasonably competent attorney in criminal cases.
Strickland 466 U.S. at 687-88. There is a “strong pragtion that counsel’s conduct falls within

the range of reasonable professional assistancedt 689. In making this determination, a court
must “judge . . . [a] counsel’s challenged conduct on the facts of the particular case, viewed as of
the time of counsel’s conduct.”_ldt 690. Moreover, review of counsel’s performance must be
highly deferential. “[I]t is all too easy for @art, examining counsel’s defense after it has proved
unsuccessful, to conclude that a particulanaomission of counsel was unreasonable.’al®89;

seealsoCullen v. Pinholsterl31 S. Ct. 1388, 1403 (2011) (noting thdtabeas court must take a

“highly deferential” look at counsel’s performance under Strickkamd through the “deferential
lens” of § 2254(d)).

To satisfy the second prong, a defendant must show that this deficient performance
prejudiced the defense, to the extent that “theeereasonable probability that, but for counsel’s
unprofessional errors, the result of the procegdiould have been different.” Stricklgrb6 U.S.
at 694;_sealsoRichter 562 U.S. at 104. “A reasonable prblity is a probability sufficient to

undermine confidence in the outcome.” Stricklod®b U.S. at 694; sedsoSallahdin v. Gibson

275 F.3d 1211, 1235 (10th Cir. 2002); Boyd v. Wék@9 F.3d 904, 914 (10th Cir. 1999). If
Petitioner is unable to show either “deficientfpemance” or “sufficieh prejudice,” his claim of

ineffective assistance fails. S8éickland 466 U.S. at 700. Thus, it is not always necessary to



address both_Stricklanprongs. Petitioner bears the burden of demonstrating that the OCCA
unreasonably applied Strickland

In Hill v. Lockhart 474 U.S. 52 (1985), the Supre@eurt held that Stricklandpplies to

challenges to guilty pleas based orffieetive assistance of counsel. $&issouriv. Fryel132 S.Ct.

1399 (2012) (confirming the right to effective asmigte of counsel applies to plea proceedings, and
that such claims are governed_by Stricklankh accord with Stricklanda defendant challenging
the effective assistance of counsel during the gplég process must show counsel’s performance
was deficient and that such defidigerformance prejudiced him. Hi#t74 U.S. at 57-58. As the
Court stated in Hill

In the context of guilty pleas, the first half of the Strickland v. Washinggsiis
nothing more than a restatement of thed#ad of attorney competence . . .. The
second, or ‘prejudice,’ requirement, oe thther hand, focuses on whether counsel’s
constitutionally ineffective performance affected the outcome of the plea process.
In other words, in order to satisfy the ‘prejudice’ requirement, the defendant must
show that there is a reasonable probaliitsy, but for counsel’s errors, he would not
have pleaded guilty and would have insisted on going to trial.

Id. at 58-59. Furthermore, “a petitioner’s ‘mere alléwd that he would have insisted on trial but
for his counsel’s errors, although necessary, is ulépatsufficient to entitle him to relief.” Miller

v. Champion 262 F.3d 1066, 1072 (10th Cir. 20qg&iting United States v. GordpA F.3d 1567,

1571 (10th Cir. 1993)). Instead, the Court “lookfsthe factual circumstances surrounding the plea
to determine whether the petitioner would have proceeded to trial.” Id.

Petitioner argues his counsel was ineffectiveféding to ensure Petitioner’s request for
judicial review was included in the recoréHowever, as the OCCA noted, Petitioner offers no
evidence to demonstrate that a twelve (12) marditial review was part of his negotiated plea

agreement with the State. The description efgilea agreement detailed in the “Plea of Guilty —



Summary of Facts” form filed in Petitioner’s case did not include a judicial reviewDI8e# 6-2

at 7  23. Petitioner swore under oath that hedéadwed the form with his attorney, understood

its contents, and that his answers were true and correcat Td8 § 32. In addition, the record
before the OCCA contained an affidavit from Petitioner’s attorney, Mark Collier, stating that he did
not advise Petitioner that: (1) Petitioner would lgilde for a judicial review upon entering a plea

of guilty, (2) as a condition of pleading guilty Petiter would be eligible for a judicial review, or

(3) the State’s recommendation included a judicial review. [Bee# 6-2 at 12. The OCCA
concluded Petitioner had “failed to present suffiti@acts” to satisfy eiter prong of Strickland

(Dkt. # 6-5 at 3).

Petitioner has failed to show the OCCA'’s adpadiion of his claim of ineffective assistance
of counsel was contrary to, or anreasonable application of, feddeav. The record contains no
evidence to support Petitioner’s allegations thaaticgney performed deficiently. Petitioner bears
the burden of showing entitlement to habeasfraheler § 2254(d), and he has failed to meet this

“highly deferential standard.” Cullefh31 S.Ct. at 1398 (citing Woodford v. Viscip&B7 U.S. 19,

24 (2002)).

Further, even assuming Petitioner’s coumpszformed deficiently, Petitioner has failed to
show there is a reasonable probability that,fouttounsel’s alleged errors, he would not have
pleaded guilty and would have ingdton proceeding to trial. SEldl, 474 U.S. at 59. First, while
Petitioner states that, had he known he would nelig#le for a judicial review, he would not have

accepted the plea offered by the State[de# 1 at 5, Petitioner de@ot state in his petition that



he would have insisted on proceeding to fridldditionally, the habeas relief sought by Petitioner
is “a reduction of his (15) year sentemmresuspen[sion] of his sentence.” $eeat 13. Petitioner
does not request that he be allowed to withdraw his plea and proceed to trial. Id.

Second, the factual circumstances sunding Petitioner's plea do not support the
conclusion that there is a reasonable probability Petitioner would not have pleaded guilty and instead
would have proceeded to triaPursuant to the plea agreement, the State struck the second page of
the Information listing Petitioner’'s one (1) prior felony conviction. B&e # 6-2 at 5 {1 11. If
Petitioner proceeded to trial, with the second gistjag his prior felony onviction reinstated, his
sentencing range for Count 1 would have incredsiedaddition, had Petitioner been convicted at
the conclusion of a jury trial, éhtrial judge may have ordered agntences imposed at trial to run
consecutively instead of concurrently, furthergasing Petitioner’s potential sentence. Based on
the facts surrounding Petitioner’s plea, Petitionerfaided to show a reasonable probability that,
but for counsel’s deficient performance, he would not have pled guilty and instead would have
proceeded to trial.

Petitioner also argues that his allegatioes’bald and unsupport[ed] by the record” because
counsel rendered ineffective assistance of colnysadlvising him to waive transcription of the plea
hearing._Se®kt. # 7 at 1-2. Petitioner does not idgnahy information or evidence presented at
his plea hearing that would, had it been trahsct support his claim. For that reason, Petitioner

has failed to show the OCCA's decision, finding tRatitioner had failed to present sufficient facts

On post-conviction appeal, Petitioner didsart in a “Motion to Add/Supplement
Information” that had he known at the timesgintencing he would not receive a judicial
review he would have moved to withdréwg plea and proceeded to trial. $d¢. # 6-4 at
19.

4 See22 OKLA. STAT. tit. 21, § 51.1.



to show that counsel’s representation was deficvess contrary to, or an unreasonable application
of, federal law, or an unreasonable determinatiah®facts in light of the evidence presented in
the state court proceeding. 28 U.S.C. § 2254(d).

In addition, although his petition is not a modgtlarity, Petitioner argues that his attorney
was ineffective for misadvising him as to his elitjif to receive a judicial review after entering
into a plea agreement with the State. Bke # 1 at 4-5, 28-31; sedsoDkt. # 7 at 1-3. Petitioner
further contends that even if his counsel&esinents in his affidavit are accepted as temynsel
was ineffective for failing to “advispPetitioner] or the court of the prospect of a judicial review
which definitely would have led to a different outcome of plea agreerhe(@kt. # 1 at 20).
Petitioner explains that “[tlhere can be no doubtaingtdefendant not beirglvised or made aware
of such a prospect/privilege of a 1 year esviat the proper time would clearly be prejudiced
through denial of such prospect through no fault of his own.” (Dkt. # 7 at 2).

While the OCCA did not directly address these arguments in its opinion or explain its
reasoning, the OCCA'’s decision affimg the denial of post-conviction relief is entitled to deference
under 28 U.S.C. § 2254(d). SBe&hter 562 U.S. at 89. Petitioner has failed to overcome the
“strong presumption that counsel's conduct falls within the range of reasonable professional

assistance.”_Strickland66 U.S. at 689. Petitioner pointsim evidence in the record to support

> The Court notes that, in his affidavitpunsel does not state he never discussed the
possibility of judicial review with Petitioner.Instead, counsel states he never advised
Petitioner that, upon entering a guilty plea in his case, he would be eligible for judicial
review. Sedkt. # 6-2 at 12.

6 Because Petitioner pled guilty pursuant toeamgreement, a “request” by the defense for
judicial review would be insufficient. S&eKLA. STAT. tit. 22, § 982a. Instead, the State
would be required to consent to the request for judicial review. Id.
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his assertion that counsel did in fact advisa that he “would have the prospect of a (1) year
judicial review upon [entering into the] plea agreeniefidkt. # 1 at 4). Further, as part of the plea
agreement, the State agreed both to strikegbensl page of the Information and to a sentence at
the low end of the sentencing rande light of those generous terms, Petitioner has failed to show
a reasonable probability that the State would hase afjreed to judiciakview as an additional
term of the plea agreement. Finally, as analgbexve, Petitioner has not demonstrated a reasonable
probability that, absent counsel’s alleged errbes would not have pled guilty and would have
insisted on proceeding to trial. Therefore, Ratigir has failed to show that the OCCA's decision
was contrary to, or an unreasonaglication of, federal law. The petition for habeas corpus relief
shall be denied.

C. Certificate of Appealability

Rule 11, Rules Governing Section 2254 Casdse United States District Courtestructs

that “[t]he district court must issue or deny atifieate of appealability when it enters a final order
adverse to the applicant.” Pursuant to 28&.0. § 2253, the court may issue a certificate of
appealability “only if the applicant has made a substantial showing of the denial of a constitutional
right,” and the court “indicates which specific issuessues satisfy [that] showing.” A petitioner

can satisfy that standard by demonstrating thasthees raised are debatable among jurists, that a
court could resolve the issues differently, or thatquestions deserve further proceedings. Slack

v. McDanie| 529 U.S. 473, 483-84 (2000) (citing Barefoot v. Estdlé3 U.S. 880, 893 (1983)).

In this case, the Court concludes that a cedié of appealability should not issue. Nothing
suggests that the Tenth Circuit would find that @dsrt’s application of AEDPA standards to the

decision by the OCCA is debatatdmong jurists of reason. JBeckins v. Hines374 F.3d 935,
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938 (10th Cir. 2004). The recorddsvoid of any authority suggeasgj that the Tenth Circuit Court
of Appeals would resolve the issues in thisecdiéferently. A certificateof appealability shall be
denied.
CONCLUSION

After careful review of the record in thtase, the Court conclusi¢hat Petitioner has not
established that he is in custody in violation of the Constitution or laws of the United States.
Therefore, his petition for writ of habeas corpus shall be denied.

ACCORDINGLY, IT ISHEREBY ORDERED that:
1. The Court Clerk shall note on the record the substitution of Robert Patton, Director, in

place of Justin Jones, Director, as party respondent.
2. The petition for writ of habeas corpus (Dkt. # 1desied.
3. A separate judgment in favor of Respondent shall be entered in this matter.
4, A certificate of appealability idenied.

DATED this 26th day of June, 2015.

Clase ¥ Eairl_—

CLAIRE V. EAGAN (_J
UNITED STATES DISTRICT JUDGE
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