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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

SHELLEY SEALS,

Plaintiff, Cae No. 12-CV-569-JED-TLW

V.

N N N N

CHRIS JONES, DAVID POTTER, KACIE )
OBERG, JOHNNA WEAST, CLINT )
SCOTT WALTON, BOARD OF COUNTY )
COMMISSIONERS FOR THE COUNTY )
OF ROGERS, JOSEPH LESTER, RONDA )

HALL, BOARD OF COUNTY )
COMMISSIONERS FOR THE COUNTY )

OF CLEVELAND, )

)

Defendants. )

OPINION AND ORDER

The Defendants’ Motions

Before the Court are two summary judgmemdtions. One (Doc. 71) is filed by the
Board of County Commissioners for the County of Cleveland (Cleveland County Board),
Cleveland County Sheriff Joseph Lester, and €lwd County Court Clerk Rhonda Hall. When
referred to collectivelythese defendants will be identifies “Cleveland County defendants.”
The second (Doc. 74) fded by the Board of County Comssioners for the County of Rogers
(Rogers County Board) and Rogers County HfeiOffice (RCSO) employees Clint Walton
(Sheriff), Chris Jones, David Potter, Kadigherg, and Johnna Weast. When referred to
collectively, these defendants will beerdified as “Rogers County defendants.”

For the reasons discussed below, the Courtlodes that there 130 genuine dispute of
material fact and the defendante antitled to judgment as a matté law on plaintiff's claims.
The Court also determines that the defendants sutetir individual capacities (Jones, Potter,

Oberg, and Weast) are entitledguoalified immunity under the uoatroverted facts presented.
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Il. Background

The following facts are undisputed. Qanuary 25, 2010, a Cleveland County bench
warrant was issued for the plaintgfarrest as a result of plaintgffailure to appear at a hearing
on assets in a small claims debt collection actidhe Cleveland County Court Clerk sent the
original warrant to the Cleveland County ShiggiOffice (CCSO) and se a certified copy of
the warrant to the RCSO. On December 27, 28@h0rder Recalling Bench Warrant, signed by
a Cleveland County judge, was tlef record in the Clevelan@ounty District Court. A CCSO
employee then marked the warrant as recalethe system used by the CCSO, pulled the
original warrant, dated and marked it “RECALLERnNd returned the original warrant to the
Cleveland County Clerk’s Office. The Orderdading Bench Warrantral notations indicating
the recall of the warrant were publicly aalable on the Oklahoma Supreme Court Network
(OSCN) from and after December 28, 2010.

On March 11, 2012, Rogers County Deputyri€llones stopped plaintiff's car for a
nonworking headlight. Jones called Rogers Coigpatch and provided plaintiff's identifying
information from her driver’'s license. RageCounty Dispatchers Johnna Weast and Kacie
Oberg were on duty at the time. One of the alisipers entered plaintiff’'s information into the
RCSO computer system, which rewaghthe existence of a warrant for plaintiff's arrest but, for
some unknown reason, did not flag that the wdrrmeas “out of county,’'meaning not issued
from Rogers County. One of those dispatchegs ttalled the Rogers County jail to confirm the
existence of the warrant. David Potter, a adiomal officer at the jail, reviewed the active
warrants file, which contained a copy of a Clemel&€ounty warrant for plaiiff's arrest. Potter

did not notice that the warrant originated fr@eveland County and, beliing that the warrants



file contained only active Roge County warrants, Potter na&ifi RCSO dispatch that the
warrant was valid, and dispatch in turatified Deputy Jones of the warrant.

Jones then returned to plaintiff's car anéormed her that she was under arrest. He
handcuffed her and placed herhrs vehicle. Plaintiff's vehicle was towed from the scene.
Jones took plaintiff to the Roge®ounty Jail, where jail staff begdo process the plaintiff into
the Jail. Her handcuffs were removed, ahd was patted down over her clothes.

An out of county warrant should be verifiadth the originating ounty. For reasons that
are not definitively explained in the recordetbut of county notification flag in the RCSO
computer system did not appear when thepakcher initially checked on the warrant for
plaintiff's arrest. As of the date of plaiffi's arrest, Cleveland County had not notified the
RCSO that the bench warrant for pi#if's arrest had been recalled.

The testimony of Potter differs from the texiny of Jones, Weasand Oberg regarding
who discovered that the want was a Cleveland County warréimat would need to be verified
and when that discovery was first made. Pd#stified that, a few minutes after he confirmed
the warrant to dispatch, he noticed that therard was out of countand that he promptly
notified dispatch that it muld need to be verified. Jones tastifthat, after he arrived at the jail
with plaintiff under arrest, Potter provided hintapy of the warrant, Joeg¢hen noticed it was
an out of county warrant, and Jones then inforidéest of that fact. Consistent with the
testimony of Jones, Weast and Oberg testifiedd thwas Jones who tified Weast that the
warrant was from Cleveland County and thas the first time any of the Rogers County
Defendants became aware that the warrant originated from out of county.

After learning that the warrant was an afitcounty warrant, Rogers County dispatch

then contacted Cleveland Countlispatch, informed Cleveland County that RCSO “ha[d]



plaintiff in custody and ... want to know if yavant to place a hold for her.” The CCSO deputy
responded that the warrant was no longer activetatdthere would be no hold from Cleveland
County.” Jones thereafter informed plaintiff titétad been determined that the warrant was not
valid and that he had been unawaf¢hat fact when he arrested her. Plaintiff was released, and
Potter contacted the towing company to arrange the return of plaintiff's car to the Jail. Plaintiff
was held not responsible for the towing feesne$ did not issue any citation for the headlight,
and no charges were filed against plaintiff.

In her Amended Complaint, plaintiff agg claims under 42 U.S.C. § 1983 against all
defendants,as well as state common law claims fdtidtion of emotionaldistress, assault and
battery, and false arrest. She alleges that rights under the darth and Fourteenth
Amendments to the United States Constitutiorreneiolated by the events leading to her
detention, search, and arredelaintiff alleges that the Cleland County Defendants failed to
properly purge the arrest warraad to notify the RCSO of the warrant’s recall, and that all
defendants are liabfer unlawful arrest.

The principal issues presented by thenswary judgment motions are (1) whether the
individual defendants are enéitl to qualified immunity, (2) wdther plaintiff has presented
evidence sufficient to maintain her municigability claim against Rogers and Cleveland
Counties, and (3) whether there are genuine ifattes which must be presented to a jury on

plaintiff's state law claims.

! Plaintiffs Amended Complairdoes not list the Rogers CourBpard as the target of any
causes of action.SgeDoc. 47 at 12-16 [headings under each cause of action]). However, in her
First Cause of Action, she generally referentbesRogers County Board, names several Rogers
County Defendants in their official capacitiesidareferences “official policy or the custom,
practice and usage of’ the RCSO, which allegedisulted in her arrest. Because official
capacity suits are the same as naming a mutiigiga county, the Courconstrues that First
Cause of Action as intending itaclude the Rogers County Board.
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lll.  Summary Judgment Standard

Summary judgment is appropea’‘if the movant shows thalhere is no genuine dispute
as to any material fact and the movant is exttito judgment as a matter of law.” Fed. R. Civ. P.
56(a); see Celotex Corp. v. Catret77 U.S. 317, 322-23 (1986nderson v. Liberty Lobby,
Inc.,, 477 U.S. 242, 250 (1986). “By its terms, [tRele 56] standard pwides that the mere
existence ofsomealleged factual dispute between thetiga will not deéat an otherwise
properly supported motion for sumary judgment; the requirement is that there bgemuine
issue ofmaterial fact.” Anderson 477 U.S. at 247-48 (emphasis oniginal). “[SJummary
judgment will not lie if the dispute about a matefedt is ‘genuine,’ thats, if the evidence is
such that a reasonable jury could reta verdict for the nonmoving party.Id. at 248. The
courts thus determine “whether the evidemresents a sufficient disagreement to require
submission to a jury or whetheristso one-sided that one party shprevail as a matter of law.”
Id. at 251-52. The non-movant’'s evidence is taks true, and all jtifable and reasonable
inferences are to be drawnthe non-movant’s favorld. at 255.

The same standard applies at the summatgment stage where qualified immunity is
raised. See Tolanv. Cotton __ U.S. | 134 S. Ct. 1861, 1866-8814) (per curiam). Thus,
the court may not weigh the evidence and mustvesgenuine disputes ofiaterial fact in favor
of the nonmoving party. Thus, the district canay not credit the evidence of the party seeking
summary judgment and ignore evidence offdsgdhe non-movant, and must draw reasonable

inferences in favor of the non-movand. at 1868.



IV.  Section 1983 Claims

A. Individual Capacity Claims Against Jones, Potter, Oberg, and Weast

The plaintiff's § 1983 claims include asssertion that defendants Jones, Potter, Oberg
and Weast “acting individually ... falsely and unfally arrested and detained” the plaintiff and
therefore violated her rights under theuRth Amendment. (Doc. 47 at § 76)These defendants
assert that they are entitled to qualified imntyniln resolving questits of § 1983 qualified
immunity at the summary judgment stage, cogeserally engage ia two-pronged inquiry.
Tolan 134 S. Ct. at 1865. The first prong “asks whethe facts, ‘[tjlaken in the light most
favorable to the party assertitige injury, ... showthe officer's conductiolated a [federal]
right.” Id. (quoting Saucier v. Katz533 U.S. 194, 201 (20013ee also York v. City of Las
Cruces 523 F.3d 1205, 1209 (10th Cir. 2008). The second prong asks “whether the right in
guestion was ‘clearly established’ at the time of the violatioidlan 134 S. Ct. at 1866
(quoting Hope v. Pelzer536 U.S. 730, 739 (2002)). Governmmectors are “shielded from
liability ... if their actions did noviolate ‘clearly esthlished statutory oranstitutionalrights of
which a reasonable person would have knowid”(quotingHope 536 U.S. at 739).

“[W]hether an official protcted by qualified immunity may be held personally liable for
an allegedly unlawful official ain generally turns on the ‘objigee legal reasonableness’ of
the action, assessed in lightt the legal rules that were ‘cldéarestablished’ at the time it was
taken.” Anderson v. Creightqrd83 U.S. 635, 639 (1987) (citatiamitted). The courts have

discretion to determine “which dhe two prongs of the qualified immunity analysis should be

2 Consistent with the 8§ 1983 claims asserteglayntiff here, where t plaintiff claims to
have been seized and arrested without legadgss, her Fourth Amendment claim is analogous
to false arrest or false imprisonmenkee Mondragon v. Thompsdsil9 F.3d 1078, 1082-83
(10th Cir. 2008).



addressed first in light of the circumstas in the particular case at han@.éarson v. Callahan
555 U.S. 223, 236 (2009).
1. First Prong: Violation of a Constitutional Right

The parties dispute whether plaintiff'solirth Amendment right to be free from
unreasonable seizure was violated. The defeadague that Deputy Jones had probable cause
to arrest plaintiff based upon plaintiff's adssion that she was driving with a nonworking
headlight. The Fourth Amendmeptotects “[tlhe right of the people to be secure in their
persons, houses, papers, and effects, againsasomable searches and seizures.” U.S. Const.
amend. IV. “In the context of a false arrest claim, an arrestee’s constitutional rights were
violated if the arresting officer acted inetrabsence of probable saguthat the person had
committed a crime.”Kaufman v. Higgs697 F.3d 1297, 1300 (10th C012). A warrantless
arrest is reasonable under the Foulkmendment where there isoppable cause to believe that a
criminal offense has been or is being committddevenpeck v. Alford543 U.S. 146, 152
(2004). Whether probable cause exists “ddpempon the reasonable conclusion to be drawn
from the facts known to the arrestinfficer at the time of the arrest.’Id. “[T]he officer is
entitled to qualified immunity if a reasonablficer could have believed that probable cause
existed to make the arrestYork 523 F.3d at 1210 (quotingobertson v. Las Animas County
Sheriff's Dep’t 500 F.3d 1185, 1191 (10th Cir. 2007)). u&ified immunity also insulates the
defendant who reasonably, albeiistakenly, concludes that there is probable causk.”

“If an officer has probable cause to believe that an individual has comenteda very
minor criminal offense in his presendee may, without violating thFourth Amendment, arrest
the offender.” Atwater v. City of Lago Vistab32 U.S. 318, 354 (2001) (emphasis added)

(probable cause existed to arrest for failure to wear seatbelts and arrest was therefore not a



violation of the Fourtthmendment). In making an arrest, tféicer’s “state of mind (except for
the facts that he knows) is irrelevantthe existence girobable cause.Devenpeck543 U.S. at
152. *“[H]is subjective reasoning for making the atreeed not be the criminal offense as to
which the known facts provide probable causiel’at 153. “[T]he fact that the officer does not
have the state of mind which hypothecated by the reasons whicbvide the legal justification
for [his] action does not invalidate the actiteken as long as theircumstances, viewed
objectively, justifythat action.” Id. (quotingWhren v. United State§17 U.S. 806, 813 (1996)).
Therefore, the offense establishing probable causertésve to be based on, or even closely
related to, the same conductthe offense identified by the offer as the basis for arresd.;

see also Apodaca v. City of Albuquergyet3 F.3d 1286, 1289 (10t@ir. 2006) (“It is
constitutionally irrelevant that [the officef’season for arresting [plaintiff] was his incorrect
belief that she had violated r@straining order. All that matters is whether he possessed
knowledge of evidence that would provideobable cause to arrest hersmmeground.”). An
arrest is constitutional even if the arresting a#fi should have issued a citation rather than
arresting the offender under state lavirginia v. Moore 553 U.S. 164, 176-78 (2008).

In Brown v. Fisher251 Fed. Appx. 527 (10th Cir. 20Qnpublished), the Tenth Circuit
concluded that a depusheriff was entitled to qualifiednmunity on the plaintiff's claim for
unlawful arrest. In that s&, the deputy stopped the plé#f’s vehicle for a nonworking
headlight and arrested the plaintiff after plairdelayed producing hidriver’s license upon the
deputy’s demand. Relying upon the ruledAtwater (regarding very minor offenses providing
probable cause to arrest) afidodaca(officer’'s stated reason telief about the arrest does not
matter where there is probable cause to arresboreground), the Tenth Circuit concluded that

the deputy was entitled to qualified immity on a claim of unlawful arrestBrown, 251 Fed.



Appx. at 534. Specifically, the Court determirikdt, even though the deputy may not have had
probable cause to arrest for the delay in pratythne driver’s license, the deputy was entitled to
qualified immunity on the unlawful arrest clairedause probable cause to arrest existed based
upon the broken headlight:

[Plaintiff] does not dispute that he wasuvilng with an inoperable headlight at

nighttime at the time he was pulled ovéihis constitutes a violation of state law,

and is a valid basis for his arrest. Bemma(plaintiff] cannot establish that [the

deputy] violated his constitutional rights in arresting him, [the deputy] is entitled

to qualified immunity on [plaintiff's] claim for unlawful arrest.

Id. at 534-35 (citations omitted)Brown is directly on point with respect to probable cause to
arrest for an inoperable headlighhd is therefore highly persuasive.

For the foregoing reasons, the Court determines that the plaintiff's Fourth Amendment
rights were not violated because Deputy Jonesgdnabable cause to believe a crime had been
committed in his presence. Plaintiff admitted that she knew the headlight on her vehicle was out,
and she does not now dispute thlaé was driving with the inopdag headlight in violation of
Okla. Stat.tit. 47, § 12-203. While that crime wasranor one, it could provide the basis for
probable cause to arrest under the authoritied a@b®ve. That Jones identified the warrant as
the basis for the arrest is irrelevant unbDervenpeclandApodaca As there was probable cause
to arrest plaintiff, the Court determines that the plaintiff's Fourth Amendment rights were not
violated.

The warrant for plaintiff's arrest, althougihhad been recalled, gvides an alternative
basis for a determination of probable cau$é&/hen a probable cause determination was based
on reasonable but mistaken assumptions, theopesabjected to a seardn seizure has not

necessarily been the victim of a constitutiomadlation. The very phrase ‘probable cause’

confirms that the Fourth Amendment do®t demand all possible precisiotderring v. United



States 555 U.S. 135, 139 (2009).Numerous courts have condkd that arrestsn recalled or
invalid warrants dichot violate constitutional rights where the arresting officer was unaware of
the recall. See, e.g.Mitchell v. Aluisj 872 F.2d 577, 579 (4th Cit989) (arrest on recalled
bench warrant did not violate plaintiff's constiinal rights where depusewvere unaware of the
order withdrawing the warrantjdanks v. County of Delawar&18 F. Supp. 2d 642, 649-50
(E.D. Penn. 2007) (arresting offickad probable cause to arrest 20 year old bench warrant
that was invalid but which thefficer did not know was invalicit the time of arrest; also
concluding that the officer's acins were objectively reasonabl®avis v. Williams No. 90-
4166-C, 1992 WL 50877, *6 (D. Kan. Feb. 27, 1992)gst of plaintiff on misdemeanor warrant
that had been placed on hold did not violatedosstitutional rights because the officers had no
reason to know of the hold).

Another recent Tenth Circuit case, while daectly on point, is instructive on qualified
immunity in the context of inaccurate infortiman supplying the basis for probable cause to
arrest. InPanagoulakos v. Yazzié4l F.3d 1126 (10th Cir. 2013) etleourt reversed a district
court’s denial of qualified immunity in a 8§ 1983iact There, an officeinitiated a traffic stop
of a driver whose truck had a faded, unreadabtgstration tag. Dung the stop, the driver
volunteered that he had a weapon in his vehiathich prompted the officer to run a check
through the National Crime Information CenterQIi€) database. The NCIC report indicated,
albeit inaccurately, that the driver was protedifrom possessing a firearm. Upon being advised
of the report, the driver indicatethat he was subjetd a protective ordeut that the order

allowed him to carry a firearm. The officerled for a backing officer and then called “county

8 In Herring, the Supreme Court noted that ameatr on a recalled warrant did not
necessarily violate a plaintiffEourth Amendment rights; however, because the parties in that
case did not dispute that a violation occurithé, Court moved to a discussion of whether the
arresting officers’ conduatas objectively reasonable.
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warrants,” which advised thatete was a valid protective ordeRelying upon the NCIC report
and the existence of the protective order and \aalig incorrectly, that ta driver was prohibited
from possessing a firearm, the officers arresteddttiver. In fact, thgrotective order did not
prohibit the driver from possessing a firearm. mi#fiwas then held in jail for 11 days despite
the fact that the backing officer, who examirtb@ protective order after the driver's arrest,
“believed, incorrectly, that klorders of protection prohib possession of a firearm,” and
prepared a criminal complaint against thieer based upon that incorrect beliéd. at 1128-30.
The district court inPanagoulakosheld that the officers we entitled to qualified
immunity as to the arrest because thed probable cause uponetiNCIC report and the
existence of the protective ordegee id.at 1129. However, the district court denied qualified
immunity to the backing officesn the continued det&an, finding that theofficer no longer had
probable cause to detain the @rvafter she reviewed the protget order. In reversing the
denial of qualified immunity othe continued detention, the Ter@ircuit held that, because the
initial arrest was lawfl and based upon probable cause, tiekimg officer would be entitled to
gualified immunity because no clearly establisheddequired the backing officer to release the
driver after her review athe protective orderld. at 1130-31. Like the arrest Ranagoulakos
the plaintiff's arrest here was lawful amédsed upon probable cause, notwithstanding that the

basis for the probable cause (here, the existefia warrant) turneot to be incorrect.

4 Plaintiff citesCourtney v. Oklahoma, ex rébep’t of Public Safety722 F.3d 1216 (10th
Cir. 2013) in support of her § 1983 claim. Qourtney the officer issued a warning citation for
the traffic violation, returned plaintiff's driver license and paperwork “and wished him a safe
trip,” but then asked if he would élling to answer additional questionsd. at 1221-24 (“once
an officer returns the driver's license and wéhiregistration and issues warning ticket, he
must allow the driver to proceed ... unleb®e officer has an objectively reasonable and
articulable suspicion that the driver is enghge illegal activity”). The plaintiff here wasot
issued a warning ticket for the violation atiten wished a safe trip, thus the “extended
detention” involved irCourtneyis not presented here.
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Because there was probable cause to artlestindividual defendants are entitled to
gualified immunity on plaintiff's claims againstdim in their individual capacities under the first
prong. Summary judgmenttisus proper on those claims.

2. Second Prong: Cleary Established Law / Objective Reasonableness

Even assuming that there was not probable dausest plaintiff, or if it were otherwise
inappropriate to arrest her fore broken headlight, the Court deténes that the defendants are
still entitled to qualified immuity under the clearly establishedong, as is discussed below.

In analyzing whether the federal right was dieastablished at thertie of the violation,
“the salient question ... is whether the state of tie #& the time of [the]ncident provided ‘fair
warning’ to the defendants ‘that theitesjed [conduct] was unconstitutional.Tolan 134 S. Ct.
at 1866 (quotinddope 536 U.S. at 741). In other wordke courts analyze whether the alleged
right was sufficiently clear that a reasonableegoment employee “in the defendant’s shoes”
would understand that his or hations violated that rightSee Casey v. West Las Vegas Indep.
Sch. Dist, 473 F.3d 1323, 1327 (10th Cir. 2007). “The pptes of qualified immunity shield an
officer from personal liability when an officer reasonably believes that his or her conduct
complies with the law.”Pearson 555 U.S. at 244. Thus, qualifiemmunity shields individuals
who have “reasonable, but mistaken beliefSaucier 533 U.S. at 206. “The protection of
gualified immunity applies regardless of whether gfovernment official’s error is ‘a mistake of

law, a mistake of fact, or a mistake bésm mixed questionsf law and fact.”” Pearson 555
U.S. at 23X quotingGroh v. Ramirez540 U.S. 551, 567 (2004)).

“As to whether the law was clearly establidha the time of thalleged violation, [the
Tenth Circuit] require[s] a seoh 1983 plaintiff to show that tiwould have been clear to a

reasonable officer that pratla cause was lacking undeethircumstances. . .”"Kaufman 697

F.3d at 1300 (quotingoch v. City of Del City660 F.3d 1228, 1241 (10tCir. 2011)). In
12



implementing this standard, a court asks “whetthere was ‘arguablerobable cause’ for an
arrest — if there was, a defendastentitled to qualified immunity.” Id. (quoting Cortez v.
McCauley 478 F.3d 1108, 1121 (10th Cir. 20073tpnecipher v. Valles  F.3d __, 2014 WL
2937038, *4 (10th Cir. Jul. 1, 2014). “Arguable proleatéhuse is another waf saying that the
officers’ conclusions rest on asbjectively reasonable, even rfistaken, belief that probable
cause exists.’Stonecipherat *4. “A defendant ‘is entitled tqualified immunityif a reasonable
officer could have believed that probable caussted to arrest or detain the plaintiff.”ld.
(quotingCortez 478 F.3d at 1120).

As an initial matter, plaintiff alleges onlgenerally that the right to be free from
“unreasonable searches and segirwhich are “associated with the Fourth Amendment to the
United States Constitution[,] are clearly establishand she has not cited any Tenth Circuit or
Supreme Court authority denying d¢jiad immunity on any factual situation like the facts in
this case. $eeDoc. 87 at 20). The courtgpically require a higher \el of specificity of the
legal rule than mere reference to the geniepdl of the Constitution. “The general proposition,
for example, that an unreasonable search oueiMolates the Fourth Amendment is of little
help in determining whether the latile nature of partular conduct is @arly established.”
Ashcroft v al-Kidgd _ U.S. |, 131 S. Ct. 2074, 2084 (20kBe also Creightqr83 U.S. at
639 (“if the test of ‘clearly established law’ were to be appliettiiatievel of generality, it would
bear no relationship to the ‘objective legahsonableness’ that tise touchstone dflarlow [v.
Fitzgerald 457 U.S. 800 (1982)]. PlIdifis would be able to @anvert the ruleof qualified
immunity that our cases plainly establish intouke of virtually unqualified liability simply by

alleging violation of extremly abstract rights.”).
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The level of generality of the “clearly estabksl” legal rule that is alleged to have been
violated is important because “[tlhe concerntloé immunity inquiry isto acknowledge that
reasonable mistakes can be made as to fa t®nstraints on particular police conductee
Saucier 533 U.S. at 205. “Officers can have reasonable, but mistaken, beliefs as to the facts
establishing the existencd probable cause or exigent circstances, for example, and in those
situations courts will not hold that they have aield the Constitution. Yet, even if a court were
to hold that the officer violated the Fourth Amendment by conducting an unreasonable,
warrantless search, [Supreme Court precedepgrates to grant officers immunity for
reasonable mistakes as to the legality of their actioltb.at 206;see also al-Kidd]131 S. Ct. at
2085 (Qualified immunity “gives government affals breathing room to make reasonable but
mistaken judgments”).

The same “objective reasonableness” standbad is applied in the context of the
exclusionary rule to remedy a Fourth Amendmealiation also “defineghe qualified immunity
accorded an officer’ who obtained or relied on an allegedly invalid warrdhéesserschmidt v.
Millender,  U.S. , 132 S. Ct. 1235, 1245, n.1 (2012) (citiadjey v. Briggs 475 U.S. 335,

344 (1986) andsroh, 540 U.S. at 551, 565, n.8). Accordipgtases involving similar actions,
although decided in the exclusionary rule coptemay be of assistance in determining the
objective reasonableness of afficer's actions for purposesf the § 1983 qualified immunity
analysis. See, e.g., Messerschmiti82 S. Ct. at 124%3roh, 540 U.S. 551, n.8 (2004).

The Supreme Court has dealt with arrestsemalled warrants in the exclusionary rule
context. For example, iHerring, 555 U.S. at 137-39, the defendant was arrested on a warrant
that had been recalled five months earlier. By search incident to the arrest, drugs were

found in his pocket, and he was charged infi@deourt for drug and gun violations. He moved
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to suppress the evidence on the ground that histasas illegal because the warrant had been
recalled before he was arresteéthe underlying facts relating to the recalled warrant bear some
similarities to the undispatl evidence in this case. Before the arrestarring, an investigator
asked the Coffee County warraneii to check for any outstandimearrants for the defendant’s
arrest. She found none, and the investigator asked her to check with the warrant clerk in
neighboring Dale County. The Dale County cleHecked the computer database and replied
that there was an active arrest warrant for tHerdkant's failure to apar on a felony charge.
That information was relayed to the investigatdro, with a county sheriff's deputy, then pulled
the defendant over and arrested him on the warrkhtat 137. However, there had “been a
mistake about the warrant,” and the Supreme Csummarized the facts relating to the mistake
as follows.

The Dale County sheriff's computer reds are supposed tmrrespond to actual

arrest warrants, which the office also maintains. But when [the Dale County

clerk] went to the files to retrieve tlaetual warrant ... [she] was unable to find it.

She called a court clerk and learned tha warrant had den recalled five

months earlier. Normally when a warrant is recalled the court clerk’s office or a

judge’s chambers calls [her and shel}ees the information in the sheriff's

computer database and disposes efphysical copy. Fowhatever reason, the

information about the recall of the warrant for Herring did not appear in the

database. [The Dale County warrant clerk] immediately called [her counterpart in

Coffee County] to alert her to the mixugnd [the Coffee County warrant clerk]

notified [the investigator] over a securadio. This all unfolded in 10 to 15

minutes, but Herring had already beerested and found with the gun and drugs.
Id. at 138.

Determining that the exclusionary rule didt apply to the factdhe Supreme Court in
Herring applied the objective reasonableness standard set fotiiniiad States v. Leori68
U.S. 897 (1984). See555 U.S. at 138-147. The Court characterized its holdinigeon as

follows: “When police act under a warrant thatinvalid for lack of probable cause, the

exclusionary rule does not apply if the polmeted ‘in objectively reamable reliance’ on the
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subsequently invalidated search warrantd’” at 142. The Court concludehat the officials in
Herring acted in objectively reasonabldiaace on the recalled warrankee idat 142-47. The
Court also noted that the officials’ mistakesHarring were “the result of negligence ... rather
than systemic error or reckless disregard of constitutional requiremientst”147.

Another Supreme Court case decided in éxelusionary rule context also involved
certain facts similar to thosegsented here. In that casePlaoenix police officer initiated a
traffic stop of Isaac Evans after observing Evdriging the wrong way on a one-way street.
Arizona v. Evans514 U.S. 1, 4 (1995). After Evans informed the officer that Evans’s license
was expired, the officer ran a check on a compaaga terminal in his patrol car. The computer
inquiry indicated that there Wwaan outstanding misdemeanor watror Evans’s arrest, so the
officer arrested him.ld. Following a search incident torast, officers discovered marijuana,
and Evans was charged with possessitah. After the officers arrested Evans, government
employees discovered that the warrant had beeshgdal7 days before his arrest, but the court
clerk had not notified the sheriff's office thaetwarrant had been quash and the warrant had
thus not been removed from the sheriff's officenpaiter records. Arguing that his arrest was
unlawful because of the quashed warrant, Evans moved to suppress the fruits of the search
incident to that arrestld. Because there was “no indication that the arresting officer was not
acting objectively reasonably wh he relied upon the police computer record” which
inaccurately stated that there was an outstendiisdemeanor warrant for Evans’s arrest, the
exclusionary rule did not applyd. at 1194.

The determination of whether an officer'sians were objectivelygasonable “will often
require examination of the information possessed” by the offigéreighton 483 U.S. at 641.

That consideration does not transform the objectteedard to be applied into a determination
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of the officer’s subjective motivedd.; see also Herringl29 S. Ct. at 703. The relevant inquiry
“is the objective (albeit fact-specific) questia.. whether a reasonable officer could have
believed [the officer’s action] to be lawful, irght of clearly established law and the information
the ... officers possessedCreighton 483 U.S. at 641see Herring 129 S. Ct. at 703 (defining
the objective question as “whether a reasonably tvened officer wouldhave known that the
search was illegal” itight of “all the circumstances,” and recognizing that such “circumstances
frequently include a particular officer's knowledge and experience”).

Considering the circumstances and infaiorapossessed by Deputy Jones at the time of
plaintiff's arrest, and in light ofhe Supreme Court’'s decisionshierring andEvans it is clear
that Jones’s reliance on the warrant wagedively reasonable. The undisputed evidence
establishes that Deputy Jonesie upon the informatin relayed to him, whh indicated that
there was an outstanding bench warrant fornpféis arrest. While that information was
inaccurate because the warrant laatbally been redlad, there isno evidencdhat Jones was
aware or had reason to know the information wascurate, and his arrest of plaintiff on the
warrant was objectively reasonablinder the circumstances. d&ther words, a well-trained
officer with the information then possessed Jones could have believed that the arrest was
lawful. See Creightor483 U.S. at 641.

Plaintiff attempts to creat@n issue of fact Is&d upon inferences from testimony that is
far from clear. She asserts that, before pliiatas arrested and taken to jail, Jones and the
dispatchers must have known tkia¢ warrant had been recalle@hat argument is loosely based
on the testimony of Potter. He testified that;glpably a couple of minutes” after he informed
dispatch that the warrant wadidahe discovered that the wartamas out of county. He further

testified that he promptly notified dispatch thia¢ warrant would need to be verified, and that
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approximately five minutes later, he heard backfdispatch that the warrant was “inactive” or
“voided.” (SeeDoc. 87 at 8-9, 18-19; Doc. 74-11 at 15-16Comparing the rough timeline
provided by Potter to Jones’s tiesony that he had arrested, cuffeand placed plaintiff in his
patrol car within “approximately five to 10 mitas” of receiving confirmation of the warrant
and that it was “probably approximately 1016 minutes” more until he drove toward the jall
(seeDoc. 87-4 at 4-6), plaintiff asds that “Potter’s testimony imgs into question Defendants’
assertion that Defendant Jones was unawardtlibatleveland Countifg warrant was invalid
until he returned to the jail.” (Doc. 87 &9). That assertion is not supported by aniglence
that Jones (or the dispatchers) knew the warhaxt been recalled prior to plaintiff's arrest;
rather, it is premised upon drawing inferencerupderence from an approximated and less than
clear timeline covering a matter of only minute§e€ id. The Court has reviewed all of the
testimony cited by plaintiff, and that testimony daessupport any inference that Jones knew of
the warrant recall before he arrested the plaintiff.

In fact, contrary to plaintiff’'s assertiotinat Potter’'s tstimony “brings into question”
whether Jones knew of the warrant recall beforeviagiat the jail, Potter directly testified that
Jones dichot learn of the recall of the warrant until Jones arrived at the jail with plaintiff already
in custody. (Doc. 74-11 at 15 [p. 57 — Jones firgt g8 warrant when he arrived at the jail] and
16-17 [pp. 61-62 — Jones was “shocked” to learntti@tvarrant was an out of county warrant]).
Moreover, the plaintiff did notlispute that “[o]nce at theija.. Potter informed Deputy Jones

that he had realized the warrant was out ev€land County after lookiraf it again. Cleveland

° While plaintiff centers her summary judgmt argument upon Potter’s testimony, she did
not include that testimony with her summary judgimesponse. However, the Court located the
testimony referenced by plaintifgs it was attached as Exhildil to the defendants’ motion.
Thus, all references herein Rotter’s testimony are to the defendants’ exhibit rather than the
exhibit number provided by plaintiff in her brief.
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County dispatch wathen contactedy someone with Rogers Cowrit (Doc. 72 at 17, | 27,
Doc. 86 at 5 [plaintiff does not dispute § 270mc. 72]) (emphasis added). The Court has also
listened to the audio recording tfe call from RSCO dispatch tbe CCSO. Consistent with
plaintiff's admission that the CCSO waontacted after Jones arrived at the jail with plaintiff, in
the phone call, “Johnna” informed the CCSO thagj&s County had “just brought [plaintiff] in”
and “we have her in custody.” (Doc. 72,aatiment 20 [conventionally filed CD]). The
undisputed evidence in this casstablishes that Jones’s atreof plaintiff was objectively
reasonable based upon the information he possessed at the time of theSmeeBvansb14
U.S. at 1194Herring, 129 S. Ct. at 699-704.

Plaintiff attempts to draw inferencesoifn the same blurry timeline to support her
assertion that Johnna Wed&sew that the warrant had been teszh prior to Joes’s arrest of
plaintiff but, as noted, the inferences whichiptiff suggests are na@upported by the record,
including the audio recordingf the call between Weast and the CCSO and plaintiff's own
admissions, and are accordingly not reasonable tifigdsinferences. Theris scant evidence in
the record of any relevant amti by Oberg which would even retaty subject her to liability.
Defendant Oberg is simply lumped together with Weast in plaintiff's description of the facts, but
both Jones and Weast testifieatthVeast — not Oberg — wastdispatcher who communicated
with Jones regarding the wartaprior to plaintiff's arrest,and plaintiff has presented no
evidence to the contrary. Rather, plaintiff simpiserts that Oberg, Weast, and Potter are liable
because each “participated in a botched ngiteto verify an out-of-county civil bench
warrant....” (Doc. 87 at 18). Bthe evidence construed in plaffis favor reveals nothing more
than mistakes as to whether there exisaiedoutstanding warrant, based upon the RCSO’s

computer mistakenly failing tadentify the warrantas out of county and Potter's mistake in
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initially believing the warrant was a valid RageCounty warrant, sucthat the Rogers County
employees did not verify the warrant with Giéand County before platiff was arrested.

Jones, Weast, Oberg, and Potter reasgndhlt mistakenly, believed there was an
outstanding warrant, and Jones arrested piaimdised upon that information. The undisputed
evidence is that plaintiff was arrested withimefito ten minutes ofohes being notified that a
valid warrant existed for plaintiff's arrest, amdaintiff has not preseéad any evidence that
substantiates her argument that Weast, Obangd, Potter learned before the arrest that the
warrant had actually been recalled or that thagt conveyed such information to Jones prior to
plaintiff's arrest or transporo the jail. These individualare entitled to summary judgment
based upon qualified immunity.

B. Municipal Liability Claims

1. There is No Municipal Liability Where There was No Underlying
Constitutional Violation by any County Official

Because the plaintiff's Fourth Amendment rights were not violaeeapove discussion
under “First Prong”), the plairitis municipal liability claimsalso fail as a matter of law,
because there was no underlying constitutional wayidty any of the officers of Rogers County
or Cleveland County.See, e.g., Hinton v. City of Elwood, Ka@97 F.2d 774, 782 (10th Cir.
1993); Martinez v. Beggs563 F.3d 1082, 1091 (10th Cir. 2009) (citi®sen v. Layton Hills
Mall, 312 F.3d 1304, 1317—18 (10th Cir.2002)).

Even assuming that plaintiff's Fourth A&xmdment rights were ofated by the arrest,
plaintiff has not provided evidence creating any geauwlispute of material fact in support of her

municipal liability claims, ass discussed below.
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2. General Standards Applicable to Municipal Liability Under § 1983

Plaintiff has asserted claims under 8 13#fainst several Rogers County defendants
(Jones, Potter, Oberg, Weast, and Walton) aedeland County defendants (Lester and Hall) in
their official capacities, and baalso sued the Rogers County Board and the Cleveland County
Board. The official capacity claims are considetedbe claims for municipal liability and are
thus one and the same as suing the countmesthee Court therefore algs municipal liability
law to all 8 1983 claims assertegainst the county bodies and their employees sued in their
official capacities. See, e.g., Kentucky v. Grahaav3 U.S. 159, 165-66 (1985) (an official
capacity “suit is, in all respectgéher than name, to be treated as a suit against the erdgejs
v. Okla. County Bd. of County Comm’dbl F.3d 1313, 1316 n.2 (10th Cir. 1998) (an official
capacity claim is the same as a suit againstrtaeicipal entity; court therefore referred to suit
against county and official capacity suit againgrghas suit against the county). “There is no
longer a need to bring official-capacity actiongiagt local governmenfficials [because] local

government units can be sued directigraham 473 U.S. at 167, n.14.

6 The Rogers County Board asserts that itned a proper payt Counties are local
government units and may generally be sued u®d®83 for the official acts of county officials
(such as the Sheriff) with policymaking authorit$ee Graham473 U.S. at 167, n.14. Under
Oklahoma law, “[e]ach organized county withiretktate shall be a bodyprporate and politic
and as such shall be empoweére [tjo sue and be sued..Okla. Stattit. 19, 8 1. “The powers
of a county as a bodypolitic and corporateshall be exercised byts board of county
commissioners.”ld., 8 3. “In all suits or proceedings by against a county, the name in which
a county shall sue or be sued shall be, tHoaf County Commissioms of the County of

" 1d. 8 4. It is undisputed that the Rogers Cguheriff, sued in his official capacity, is
a proper defendant in this case, which is the same as suing Rogers County underl®p683.
v. LeMastey 172 F.3d 756, 762 (10th Cir. 1999) (“[Plainféf suit against Sheriff LeMaster in
his official capacity as sheriff is the equivalent of a suit against Jackson County, [Oklahoma].”).
Thus, whether the Sheriff in his official capacitytibe County (sued in the name of the Board) is
the proper defendant for municipal liability purpssmes not matter to this analysis, as both are
considered claims against the County and areyaedlunder the same standards. In any event,
because the Court determines that summarymaahd is required on plaintiff's municipalaims
as to Rogers County, it is unnecessary tordeitee whether the Board was a proper defendant.
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A municipality or county may not be held liable under § 1983 solely because its
employee inflicted injury; municipal liability eamot be found by application of the theory of
respondeat superior Monell v. Dept. of Soc. 8. of City of New Yorkd36 U.S. 658, 694
(1978). “[L]ocal governments are responsible only for ‘theim illegal acts.” Connick v.
Thompson___ U.S. |, 131 S. Ct. 1350, 1359 (2011) (quokembaur v. City of Cincinnati
475 U.S. 469, 479 (1986)). “[l]t is when exeoutiof a government’s policy or custom, whether
made by its lawmakers or by those whose ediccts may fairly be said to represent official
policy, inflicts the injury that the governmeas an entity is responsible under 8 198Blonell,
436 U.S. at 694. Thus, to estighl municipal liabity under § 1983, a plaintiff must show “1)
the existence of a munpal policy or custom and 2) a direzdusal link between the policy or
custom and the injury allegedGraves v. Thomagl50 F.3d 1215, 1218 (10th Cir. 2006) (citing
City of Canton, Ohio v. Harrjs489 U.S. 378, 385 (1989)). The requirement of a policy or
custom distinguishes the “acts of thmunicipality from acts ofemployeef the municipality,
and thereby make[s] clear thatimcipal liability is limited to atton for which the municipality
is actually responsible.Pembauy 475 U.S. at 479 (emphasis in original).

The Tenth Circuit has described several sypEactions that may constitute a municipal
policy or custom.

A municipal policy or custom may takeettiorm of (1) “a formal regulation or

policy statement”; (2) an informal custom “amoun(ting] to ‘a widespread practice

that, although not authized by written law or expss municipal policy, is so

permanent and well settled as to constituteustom or usage with the force of

law™; (3) “the decisions of employeesith final policymaking authority”; (4)

“the ratification by sucHinal policymakers of the a#sions — and the basis for

them — of subordinates to whom authority was delegated subject to these

policymakers’ review and approval”; or)(3he “failure to adequately train or

supervise employees, so longthat failure results frondeliberate indifference’

to the injuries that may be caused.”

Bryson v. City of Okla. City627 F.3d 784, 788 (10th Cir. 2)1(citations omitted).
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3. Section 1983 Municipality Chims Against Rogers County
Policy or Custom

Plaintiff argues that “well-¢ablished, pervasive customs,’thrar than official policies,
of the RCSO caused a violation of plaintiffSourth Amendment right to be free from
unreasonable seizure. (Doc. 8718). She identifies the relevant “custom” as follows: RCSO
“adopted a custom and practice of not periodicaldgmining the active waméfile for accuracy
and not purging outdated and cancelled wasrdrom the active warrant file.” Id. at 17).
Plaintiff acknowledges that the RCSO has a forpmdicy that provides that “warrants will be ...
periodically examined for accuracy and to puogédated or cancelled warrants,” but asserts that
the actual practice did not follow that pglibecause RCSO Undersheriff Sappington admitted
that “it's possible ... thdthe filing cabinets with warrants cain] invalid warrants that have not
been purged.” See idat 15-16;see alsdoc. 87-6 at 10-11). In addition, plaintiff relies upon
the Undersheriff's testimony that, aside fronicarrections officer ... physally verifying the
warrant and the agency it's derived fronmdaby [the RCSO warrant officer] monitoring the
recall and the newly served warrants,” the RCSO does not have a routine of examining the
warrants in the active warranfile. (Doc. 87 at 15-1&ee alsdoc. 87-6 at 9).

Where the alleged basis for municipal liability is not a formal policy, but a “custom or
usage,” the plaintiff must provide evidence of aqgice that is “so widespread as to have the
force of law.” Board of County Comm’rs of Bryan County v. Brow20 U.S. 397, 403-04
(1997). “In order to establishaustom, the actions must be ‘persistent and widespread practices
of [municipal] officials.” Lankford v. City of Hobart73 F.3d 283, 286 (10th Cir. 1996) (quoting

Starrett v. Wadley876 F.2d 808, 818 (10th Cir. 1989) avidnell, 436 U.S. at 691).
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The failure to periodically examine warranses not amount to a widespread practice or
custom supporting municipal lidiby under 8 1983. In a casewviolving the arrest of a woman
on a warrant that had been recalled prior to her arrest, the Fourth Circuit found allegations of
inadequate procedures to prevent the servigeadlled warrants was insufficient to maintain a
municipal liability claim. The court noted thédtere was “no evidence of any [county] policy to
serve invalid warrants” and no evidence of amgespread practice that would constitute a
custom of serving invalid warrants becaus&ifgiff has not produced evidence of any other
example of service of acalled bench warrant by thespective defendants.” Mitchell, 872
F.2d at 579-80. In affirming summary judgmeligposing of § 1983 claims against the county
sheriff and court clerks onaaim of unlawful arrest, theoart further observed as follows.

[W]e cannot deduce a municipal policy frdrare allegations thatate procedures

were inadequate to prevent the sesviof recalled warrants. Plaintiff has

suggested various improvements to threudy’s process for recalling warrants:

written lists of all recalled warrants which are phoned into the Sheriff's

Department; use of court computers to check the validity of old bench warrants

before they are served; cross-check®ustanding warrants amst the district

court daily docket sheetsThe absence of such procedures hardly denotes an

unconstitutional county policy, however

The Supreme Court has noted that neaxlgry 8 1983 plaintiff will be able to

point to something a municipality caulhave done to prevent an unfortunate

incident. Permitting cases to go forward on such a basis “would residtfacto

respondeat superidrability.” City of Canton[109 S. Ct. at 1206]. There is also

a difference between a clerical errandathe existence of an impermissible

municipal policy. Even the most adequwatFained officers occasionally make

mistakes and the fact that they do “says little about the ... legal basis for

holding the city liable.”Canton ... 109 S. Ct. at 1206.

Id. at 580 (emphasis added).
The Court finds the reasoning Mitchell persuasive here. As Mitchell, the plaintiff in

this case has not identified any systemic or gfead practice of serving invalid or recalled

warrants. Rather, she mergbpints to an admission by tHRCSO Undersheriff that “it is
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possible” there exist invalid warrants in the warrants file. Yet she has not presented evidence to
dispute the Undersheriff's testimonlyat deputies are to verithe warrants physically and the
RCSO warrants officer monitors newly served watsaand a recall list. Moreover, plaintiff
herself alleges, and the evidence is undisputed Ploditer understood thatit of county warrants
would need to be verified with the issuing aggrbut he mistakenly believed that the warrant
for plaintiff's arrest originatedrom Rogers County when he iiaily “verified” the warrant to
the dispatchers. This further undermines miffis contention that the RCSO’s failure to
routinely cross-check and purgemamts in its file was a directause or the moving force behind
the plaintiff's arrest on the recallavarrant because, h&wtter initially noticed that it was an out
of county warrant, the RCSO wouliéve contacted the CCSO torife the warrant. In fact,
once Potter or Jones realize@ thvarrant was out afounty, that is exdly what was done, and
CCSO immediately announced that the warramt been recalled, and plaintiff was promptly
released from custody.
Failure to Train

Nor does the plaintiff's failuréo train claim survive summgagjudgment. Plaintiff faults
the training that Potter received because hendideceive “any classroom training on verifying
warrants” and his only warrants tnaig “was on-the-job training.” (&c. 87 at 16). She cites no
authority for her proposition that training must be received in a classroom to be sufficient.
Plaintiff also cites Potter’s testimony that heswald that the warranfding cabinets contained
only Rogers County warrants. (Dd&7 at 16-17). However, it isndisputed tht Potter dealt
with out of county warrants the course of hiop, and he knew that theyust be verified. See

Doc. 74-11 at 9 [p. 33]).
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Even assuming that Potter’s training waadequate, the evidence does not establish that
such failure was deliberately indifferent. With respect to failure to train claims, the Supreme
Court has recognized “limited circumstances in wlaohallegation of a ‘failure to train’ can be
the basis for [§ 1983 municipal] liability."Canton 489 U.S. at 387. Inadequate training of
officers “may serve as the basis for § 1983 liapiinly where the failure to train amounts to
deliberate indifference to theghts of persons with whomelpolice come into contact.id. at
388. The Supreme Court has rdbermeiterated that “[a] muwipality’s culpability for a
deprivation of rights is at its most tenuousendna claim turns on a failure to train.Connick
131 S. Ct. at 1359.

A municipality may be liable where “the nef more or different &ining is so obvious,
and the inadequacy [in training] so likely to result in the violation of constitutional rights, that
the policymakers of the [municipality] can reasonably be said to have been deliberately
indifferent to the need Canton 489 U.S. at 390. “The touchstoredghis inquiry, therefore, are
the risk inadequate training poses and tharicipality’s] awareness of that risk.Brown v.
Gray, 227 F.3d 1278, 1288-89 (10thir. 2000). InConnick the Supreme Court further
elaborated on the deliberate indifference regiio impose municipal liability under § 1983 for
a failure to train:

“[D]eliberate indifference’ is a stringerstandard of fault, requiring proof that a

municipal actor disregardea known or obvious consggnce of his action.”

Thus, when city policymakeere on actual or constructive notice that a particular

omission in their training program causeiy employees to violate citizens’

constitutional rights, the city may be deemed deliberately indifferent if the
policymakers choose to retain that prograimhe city’s “poliy of inaction” in

light of notice that its program will cause constitutional violations “is the

functional equivalent of a decision by the city itself to violate the Constitution.”

A less stringent standard of fault for a failure-to-train claim “would result in de
facto respondeat superioaliility on municipalities....”
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A pattern of similar constitutionaliolations by untrained employees is

“ordinarily necessary” to demonstrateliderate indifference for purposes of

failure to train. Policymakers’ “contindeadherence to an approach that they

know or should know has failed to prevdartious conduct by employees may

establish the conscious disregard foe ttonsequences of their action — the

‘deliberate indifference’- nessary to trigger municipdiability.” Without notice

in a particular respect, decision-makers can hardly be said to have deliberately

chosen a training program that will cause violations of constitutional rights.

131 S. Ct. at 1359-60 (internal citations and qtimria omitted). The Supreme Court also noted
that it had not foreclosed “the possibility thia¢ unconstitutionatonsequences of failing to train
could be so patently obvious that a [muniaighicould be liable under 8 1983 without proof of
a pre-existing pattern of violations,” but reiteratkdt such liability is only available in a “rare”
case involving a “narrow rangd circumstances.’ld. at 1361 (quotindgdryan County 520 U.S.

at 409);see also idat 1366 (Scalia, J., concurring) (characterizing such claims as “rare”).

There is no evidence in this case thay Rogers County policymaker was on notice of
any deficient training which causeviolations of citizens constitutional rights, there is no
evidence of any pattern of similar (allegedhstitutional violations by untrained employees, and
there is no evidence whatsoever that any policndkliberately chose a training program that
would cause violations ofoastitutional rights. The ungisted evidence also undermines
plaintiff's contention thatthis is one of those rare cases where a pattern of violations is
unnecessary because the “unconstitutional consequences of failing to train [are] so patently
obvious” that decision makers cdube said to have deliberbtedisregarded the plaintiff's
rights. See Connick131 S. Ct. at 1359-61. Here, any consequences of the alleged failure to
train Potter wer@ot “patently obvious,” becauseig undisputed that Pottdid knowthat out of
county warrants must be verified with thesuing entity and, once he or Jones examined the

warrant and noticed it was issued from Clemdl&ounty, the fact that the warrant had been

recalled was immediately discovered frammery short phone call to CCSO.
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The Court is unwilling to deduce the existe of a county policy that was the moving
force behind any violation gflaintiff's constitutonal rights merely based upon Potter’'s mistake
upon initially reviewing the copy of the warrant.idtunfortunate that platiff was arrested on a
warrant that had been recalled, but the reathen warrant was not initially verified with
Cleveland County was merely the result of a mistatot any custom or deliberately indifferent
training. The Rogers County defendants’timo for summary judgment is granted on the
plaintiff's municipal liability and official capacity claims.

4. ClaimsAgainst Cleveland County Defendants

In her Second and Third Causes of Action, rlfiasserts that Shiéfr Lester, Clerk of
Court Hall, and the Cleveland Coyroard violated plaintiff's cortgutional rights. Lester and
Hall are sued only in their official capacitie¢Doc. 47, {1 20, 26). Pldifi alleges that those
defendants, acting pursuant to Cleveland County yotiastom, or practicejiolated plaintiff’'s
rights by “fail[ling] to properly purge [the] recatlevarrant” and “fail[ing]to provide notification
to the [RCSQ] that the warrant ftre arrest warrant [sic] for Plaifithad been recalled.” (Id. at
19 79-80, 83-84). The particular “policy” of weh plaintiff complains at the summary judgment
stage is a “policy of not providing any notifiaati to other counties when a civil bench warrant,
issued out of Cleveland County and sent by cedifnail to another county, had been recalled.”
(Doc. 86 at 11).

Plaintiff argues that such a policy “meadt highly predictableand a plainly obvious
consequence that individuals likelaintiff] would be arrested iranother county on a recalled
civil bench warrant issued out of Cleveland Countyld.)( The undisputed facts in this case
establish otherwise. Specifioallit is undisputed that (1) the want was recalled in the court

computer docketing system (OSCN) and thegyatsed by the CCSO (Doc. 72 at § 16; Doc. 86
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at 5 [plaintiff does not dispute  16]), (2) recalests were utilized and the original warrant was
pulled and marked “RECALLED,"q.; Doc. 72-7 at 77); (3) the Order Recalling Bench Warrant
was entered on the OSCN docket sheet on Deee@fhy 2010; and (4) the OSCN docket sheet
reflects that the original warrant was returrieam the CCSO to the Court Clerk on December
30, 2010 (Doc. 72 at 11 15-17; Doc. 86 at 1 [T 15-17 not disputed]). Plaintiff also does not
dispute that “an out-of-county warrant — suchttees one at issue — should be verified with the
originating county by the Rogef3ounty Dispatch.” (Doc. 72 &t 23; Doc. 86 at 1 [ 23 not
disputed]). When the dispatcher for the RG&ed the CCSO to verify the warrant, the CCSO
immediately informed the dispatehthat the warrant was no lomgeetive and that “there would
be no hold from Cleveland County.” (Doc. @ Y 27; Doc. 86 at 1 [f 27 not disputed];
Attachment 20 [conventionally filed CD]). Thaeall took less than twminutes. (Attachment
20). Plaintiff was in custody at that timeSee id[RCSO reported that they “ha[d] plaintiff in
custody and ... want to know if you wantplace a hold for her."]).

Under the uncontroverted evidence, pldiritas not provided eviehce of any Cleveland
County policy or practice thatirectly caused, or washe moving force behind, any
constitutional injury to plaitiff. It took a phone call of less than two minutes for Cleveland
County to report that the warrant was no longdivac Plaintiff acknowledges that an out of
county warrant should be verified with the issuamghority. When that was done here - albeit
belatedly by the mistake of RCSO employeéise- CCSO timely reported that the warrant was
not active.

In addition, as to her claimgainst Sheriff Lester in hisfficial capacity, plaintiff does
not dispute that the CCSO does sehd warrants to other countig®oc. 72 at I 38; Doc. 86 at

1 [T 38 undisputed]). Thus, any failure of GZ% send notice of a subsequent recall of a
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warrant could not be the movirfgrce behind any constitutiondeprivation by the arrest of
plaintiff on a copy of a warrarhat had not been sent by CCSO to RCSO in the first place.

In the Introductory Statement to her Amended Complaint, plaintiff also alleges that
Sheriff Lester and Court Clerk Hall “failed faroperly instruct, supervise, control, train, and
discipline [their] employees.” (Doc. 47 at 2-3)However, plaintiff has not presented any
evidence supporting that allegation, and she dm#sdispute that employees in the warrants
division of the CCSO received verbal and norbegon-the-job training, and employees of the
Cleveland County Clerk’s Officalso receive verbal and oretfob training on handling small
claims bench warrants. (Doc. 72 at 1 34£36c. 86 at 1 [11 34-36 not disputed]).

Plaintiff has also not presented any evideatédeliberate indiffenece to the plaintiff's
constitutional rights, as is required for a failure to train cla@anton 489 U.S. at 387-88.
Notwithstanding her claim that there is a “qu@s of fact” regardingdeliberate indifference
(Doc. 86 at 16), plaintiff has pressted no evidence of deliberate indifference other than the bare
fact that Cleveland County did not notify the RT$#at the warrant had been recalled. That
failure alone does not prove deliberate indifference by any Cleveland County official or entity,
and plaintiff has cited no apposite auities that support heargument otherwise.

The Cleveland County defendants are emtitie summary judgment for lack of any
showing of a policy that was the moving force behind any constitutional deprivation.

V. StateTort Claims

A. Emotional Distress Claims Aganst Jones, Potter, Oberg, and Weast

Plaintiff has conceded that her claims fdemtional and negligent infliction of emotional
distress should be dismissed entirely. (Doc. 68 ats&8;alsoDoc. 74). Those claims are

accordingly dismissed.
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B. Assault and Battery Claim Against Jones

Under the Oklahoma Governmental Torti@is Act (OGTCA), individual defendants
are not liable for torts committed within theope of their employment. The OGTCA precludes
tort actions against “an employee of the statpaditical subdivision actig within the scope of
his employment.” Okla. Stattit. 51, 8 163(C)see also id.88 152.1(A), (B), 153(A) (political
subdivisions and their employees acting in scopengbloyment are immune from tort liability,
except that the state waives the immunity agh&political subdivisiongnot the employees]).
“Scope of employment’ means performance by an employee acting in good faith within the
duties of the employee’s office or employmenmtof tasks lawfully assigned by a competent
authority....” OKkla. Stat.tit. 51, 8§ 152(12). Thus, indidual government employees are
immunized from tort liability for actions takemhile acting within the scope of employment.
See id.§ 163(C);Speight v. Presley203 P.3d 173, 179 (Okla. 2008 artin v. Johnson975
P.2d 889, 895 (Okla. 1998)elson v. Pollay916 P.2d 1369, 1373 (Okla. 1996).

It is undisputed that Jones was acting initthe scope of his goloyment at all times
relevant to this suit. (Doc. 74 at 13, T 24; D&c.at 6). Accordingly, he is immune from tort
liability for any torts he committed, and plaintgfFifth Cause of Action for assault and battery
against Jones will be dismissed. Plaintiff does not contest that her claim for assault and battery is
against Jones, and she did not even respoddries’s summary judgment argument that he is
immune for all torts allegly committed within the scope of his employment.

C. False Arrest Claim Against Jones, Potter, Oberg, and Weast

It is likewise undisputed thaat all material times, defeadts Jones, Potter, Oberg, and
Weast were acting within the scopétheir employment. (Doc. 74 at 13, | 24; Doc. 87 at 6).

They are immune from tort liability for any tort committed within the scope of their employment.
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Seediscussion and authorities citadove regarding Jones’s tammunity for assault and battery
under the OGTCA.

D. Any Tort Claims Against the Rogers County Board

To the extent that plaintiff has attemptedassert assault andtteay and false arrest
claims against the Rogers County Board (whgchnclear from either her Amended Complaint
or her summary judgment respons®)ch claims should also be dismissed. Plaintiff agrees that
a claim for assault and battery will not lie agamstofficer making a lawfuhrrest so long as the
force or threat of force is reasonabl&eéDoc. 87 at 17-18). She does not dispute that the force
used to arrest her was reasonable, but she atigaeBeputy Jones did nbave probable cause
to arrest and therefore hist@ns may be found to constie assault and batteryld(at 18).
Because the Court has determined that Deputy Jdiddsave probable cause to arrest on the
information he had at the time of the arrest, asgaalt and battery claim plaintiff seeks to assert
against the Rogers County Boardigject to summary judgment.

Plaintiff's false arrest claim (to the extexsiserted against the Rog€ounty Board) fails
for the same reason. Undekla. Stattit. 51, 8 155(4), the Qmty “shall not be &Able if a loss or
claim results from ... [a]doption or enforcement.ofa law, whether valid or invalid, including,
but not limited to, any statuteharter provision, ordinance, restdun, rule, regulation or written
policy.” The statute immunizes the state and it&tipal subdivisions for claims of false arrest
made with probable cause&see Overall v. State ex rel. Dep't of Public Safefy P.2d 1087,
1092 (Okla. Civ. App. 1995). Because probable cagsted for plaintiff's arrest, Rogers

County is immune and entitled to summary judgment.
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VI.  Conclusion

For the foregoing reasons, the Rog&seunty Defendants’ Motion for Summary
Judgment (Doc. 74) and the Cleveland Cgubtfendants’ Motionfor Summary Judgment
(Doc. 71) argranted. A separate Judgmentlilbe entered forthwith.

Because the issues have been determined on summary judgment, all other pending
motions (Doc. 58 and 70) aneoot.

SO ORDERED this 4th day of August, 2014.

JOHN B DOMWDELL
UNITED SFATES DISTRICT JUDGE
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