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UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA
LESLIE BROWN, JR.,
Plaintiff,
Case No. 12-CV-0577-CVE-PJC

V.

JAMESCOLE, JIMMIE CURRAN,
TIM HARRISand SEAN HILL,

N N N N N N N N N N

Defendants.

OPINION AND ORDER

Now before the Court is the Motion of Jan@se and Jimmie Curran to Dismiss Plaintiff's
Complaint and Brief in Support Thereof (Dkt. # 11). Defendants James Cole and Jimmie Curran
argue that plaintiff has failed to state a claim agaihem and, even if pl#iff has stated a claim,
they are entitled to qualified immunity as to pl#i's claims against them in their individual
capacity. Plaintiff Lesli@rown, Jr., proceeding pse’ responds that he was falsely arrested and
subject to malicious prosecution, and that redtated claims againdefendants under 42 U.S.C.
§1983. Dkt. ## 20, 21. The Court notified thetiparthat it would convert the motion to dismiss

into a motion for summary judgment, and it permitted the parties to submit additional evidence, legal

Although plaintiff is proceeding prge the Court notes that he s/Bormerly an attorney, but

he was disbarred for forging a judge’s signatura court order._State ex rel. Oklahoma Bar
Ass’n v. Brown 863 P.2d 1108 (Okla. 1993). Even though plaintiff was formerly an
attorney, the Court will treat pldiff as it would treat any other pselitigant. Consistent

with Supreme Court and Tenth Circuit precegd#re Court will construe plaintiff's pree
pleadings liberally in ruling on defendants’ motion. Haines v. Ked®t U.S. 519, 520
(1972);_Gaines v. Stenser2P2 F.3d 1222, 1224 (10th Cir. 2002Although ‘[a] pro se
litigant’s pleadings are to be construed liberally and held to a less stringent standard than
formal pleadings drafted by lawyers,’ . . . ‘pro se parties [must] follow the same rules of
procedure that govern other litigants.” Garrett v. Selby Connor Maddux &,JetteF.3d

836, 840 (10th Cir. 2005) (quoting Nielsen v. Priteé F.3d 1276, 1277 (10th Cir. 1994)).
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authority, and arguments. SbBkt. # 22. Defendants Cole and Curran submitted a supplemental
brief (Dkt. # 23), and plaintiff filed a brief insponse to defendants’ supplemental brief (Dkt. # 26).
l.

OnJune 26, 2012, an altercation took place at Biomesidence. Brown claims that Samuel
Hill had been removed from his residence bysa@wPolice Department (TPD) officers on June 25,
2012, but that Hill returned on the eveningwhd 26, 2012 and Hill was intoxicated. Dkt. # 1, at
6. Brown alleges that Hill verbally tbatened Brown and “swung” at him._I8rown states that
he “defended himself from [Hill'sinprovoked attack with the useafree limb and his fists,” and
he states that a 911 call was made following the altercatidnat 4.

TPD Officer James Cole and poral Jimmie Curran responded to the 911 call. Cole spoke
with the victim, Hill, who stated that the atk was unprovoked and Brown was trying for force Hill
to leave the residence. Dkt. # 21 8. Hill claimed that he parént to Brown and he had a lawful
right to remain in the residence. IBrown advised Cole that he “threw the victim out last night,”
and that Hill came to the resigge and threatened him._I8rown stated that he picked up a stick
and started to hitill “all over.” 1d. Cole noted that Brown did not appear to have been hit or
injured during the incident, but Hill had wountishis face and head. Hill was transported to
Hillcrest Hospital for treatment, and Brown waseated on a felony charge of assault with a
dangerous weapon._ldt 7 (arrest and booking report).

Brown states that he was ated following an “incomplete and inadequate investigation”

by Cole and Curran, and he was taken to the David L. Moss Criminal Justice Center for booking.

2 Neither the complaint nor the evidence subrdilig the parties identifies who made the 911

call.



Plaintiff could not immediately po®ond and he remained in custody for five days. Dkt. # 1, at 7.
The Tulsa County District Attorney charged ptéfrwith misdemeanor assault and battery, but the
charge was later dismissédPlaintiff claims that he wagrasted and prosetad because he is
African-American, and the arresting officerdentionally overlooked the fact that Hill was

intoxicated at the time dhe disturbance

@t 5. Plaintiff filed this case alleging claims of false
arrest and malicious prosecution against Cole and Curran, and he also alleged a malicious
prosecution claim against Tulsa County DistAttiorney Tim Harris and assistant Tulsa County
District Attorney Sean Hilt. Plaintiff requested leave to voluntarily dismiss his claims against
Harris and Hill, and plaintiff's request was graeh. Dkt. ## 16, 19. Defelants Cole and Curran

have filed a motion to dismiss (Dkt. # 11) pl#its claims against them, and plaintiff filed a

response (Dkt. # 20) and a continuation of hipease (Dkt. # 21). Plaintiff presented materials

Plaintiff repeatedly claims that the crimirclarges against him were dismissed because the
state court granted his motion to dismissornfrthe single page of the motion attached to
plaintiff's response, it appears that the motiomlismiss was, in part, based on plaintiff's
claim that the state could not obtain the presef Hill at a prelimiary hearing. Dkt. # 21,

at 11. The record contains no finding by thetesicourt that plaintiff was acting in self-
defense during the altercation or that the chaegginst plaintiff couldot be refiled if Hill
were willing to testify.

It is unclear from plaintiff’'s complaint if hemtended to assert claims against defendants in
their individual and official capacities. The sole relief sought in the complaint is money
damages and this relief is available against state actors only in their individual capacities.
SeeNewton v. Lee677 F.3d 1017, 1019 n.1 (10th Cir. 201Zhe Court has reviewed the
complaint and plaintiff's briefing in response to the motion for summary judgment and, even
under a liberal construction of the pleadintpge Court finds that plaintiff has made no
attempt to allege claims against defendantsaim dfficial capacities. Even if he had alleged
such claims, plaintiff seeks only monetaryatand defendants woultk immune from such
claims under the Eleventh Amendment to the United States Constitution. Johns v, Stewart
57 F.3d 1544, 1552-53 (10th Cir. 1995) (An official capacity claim against a state actor is
treated as a suit against the state, andtdie has Eleventh Amdment immuity as to

claims for retrospective monetary relief).
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outside the pleadings, and the Court advisegbéntes that it would treat the motion as one for
summary judgment. Dkt. # 22. The parties were directed to submit additional evidence, legal
authority, or argument within 14 days of the Gtauorder. Cole and Curran filed a supplemental
brief (Dkt. # 23) in support of their motionrfeummary judgment and plaintiff filed his own
supplemental brief (Dkt. # 26), but none of the parties submitted additional evidence.
.

Summary judgment pursuant to Fed. R. Ci\b®is appropriate where there is no genuine

dispute as to any material fact and the moving party is entitled to judgment as a matter of law.

Celotex Corp. v. Catretd77 U.S. 317, 322-23 (1986); Anderson v. Liberty Lobby, Ke7 U.S.

242, 250 (1986); Kendall v. Watkin898 F.2d 848, 850 (10th Cir. 1993). The plain language of

Rule 56(c) mandates the entry of summary juelginafter adequate time for discovery and upon
motion, against a party who fails to make a shgwsufficient to establish the existence of an
element essential to that party’s case, and on whatiparty will bear the burden of proof at trial.
Celotex 477 U.S. at 317. “Summary judgment procedarproperly regarded not as a disfavored
procedural shortcut, but rather as an integaat of the Federal Rules as a whole, which are
designed ‘to secure the just, speedy and inexpensive determination of every actiam.32/dl.

“When the moving party has carried its burdmder Rule 56(c), its opponent must do more
than simply show that there is some metaphysical doubt as to the material facts. . . . Where the
record taken as a whole could not lead a ratiigalof fact to find fo the non-moving party, there

IS no ‘genuine issue for trial.””_Matshia Elec. Indus. Co. v. Zenith Radio Cqor75 U.S. 574,

586-87 (1986) (citations omitted). “The mere existeaf a scintilla of evidence in support of the

plaintiff's position will be insufficient; there musie evidence on which the [trier of fact] could



reasonably find for the plaintiff.”_Andersp#77 U.S. at 252. In essent®s inquiry for the Court
is “whether the evidence presents a sufficidisagreement to require submission to a jury or
whether it is so one-sided that one pantyst prevail as a matter of law.”_lak 250. In its review,
the Court construes the record in the light niagbrable to the party opposing summary judgment.

Garratt v. Walker164 F.3d 1249, 1251 (10th Cir. 1998).

1.

Defendants argue that they are entitled to qudlifremunity from plaintiff's claims against
them in their individual capacities, and they asgue that plaintiff has improperly alleged claims
against them in theifficial capacities. Plaintiff responds that it should have been apparent to
police officers that he was defending himself agean intoxicated trespasser and, under Oklahoma
law, he was immune from prosecution under‘®tand Your Ground” law. Dkt. # 21, at 3-4.

Cole and Curran argue that they have qualifredunity from plaintifs’ claims against them
in their individual capacities. The Supreme Coas held that “government officials performing
discretionary functions generally are shieldeahfrliability for civil damages insofar as their
conduct does not violate clearly established stagudr constitutional rights of which a reasonable

person would have known.” Harlow v. Fitzgerad87 U.S. 800, 818 (1982). Qualified immunity

shields public officials from facing the burdenditigation and is an immunity from suit, not simply

a defense to a plaintiff's claim&erna v. Colorado Dept. of CorrectioaS5 F.3d 1146, 1150 (10th

Cir. 2006). The Tenth Circuit applies a two-steplgsis to determine if a defendant is entitled to
qualified immunity. A plaintiff must allege & the defendant’s actions violated a specific

constitutional right and, if the plaintiff has allebg constitutional violation, the plaintiff must show

The “official capacity” claims are addressed in footnote 4, supra
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that the constitutional right was clearly established when the conduct occurred. Toevs.68%eid
F.3d 903, 909 (10th Cir. 2012). A cotas the discretion to considée steps in whatever order

is appropriate under the circumstancesat®10 (citing Pearson v. Callah&b5 U.S. 223 (2009)).

Plaintiffs bear the burden to prove that tha&institutional rights were violated and that the law

giving rise to their claims was clearly estabéd at the time the acts occurred. Medina v. Cram

252 F.3d 1124, 1128 (10th Cir. 2001).

Plaintiff claims that police violated hisghts under the Fourth Aendment to the United
States Constitution because he was unlawfullstgttbased on an inadequate investigation by Cole
and Curran. The Fourth Amendment protects the “right of the people to be secure . . . against
unreasonable searches and seizures . . . .” elcdhtext of a false arrest claim, “an arrestee’s
constitutional rights were violated if the arrestofficer acted in the absence of probable cause that

the person had committed a crime.” _Kaufman v. Hig$¥ F.3d 1297, 1300 (10th Cir. 2012).

Probable cause exists when a police officer h#ig®nt information “to warrant a prudent man in
believing that the [suspect] had committedvais committing an offense.” Beck v. Oh&Y9 U.S.

89, 91 (1964). This is an objective standamdl @ court must consider the totality of the
circumstances to determine whether a reasonable officer would have believed there was probable

cause to make an arregtoch v. City of Del City 660 F.3d 1228, 1239 (10th Cir. 2011). Probable

cause “is measured at the moment the arresr®ecd must derive frofiacts and circumstances

based on reasonably trustworthy information.” Cortez v. McCadi&/F.3d 1108, 1121 (10th Cir.

2007). Once probable cause is established, a pdliceras not required to search for exculpatory

evidence before arresting a suspect. Cortez v. McCadilfé&yF.3d 1108, 1121 (10th Cir. 2007).

A defendant is entitled to qualified immunity from a false arrest claim if there was “arguable



probable cause” to make an arrest. Kaufman v. Hig@gF.3d 1297, 1300 (10th Cir. 2012). “The

proper inquiry in a 8 1983 claim based on falsestaiigenot whether the person arrested actually
committed an offense, but whether the arrestingeiffnad probable cause to believe that he had.”

Crawford ex. rel. Crawford v. Kansas City, Kan€g? F. Supp. 1467, 1474 (D. Kan. 1997) (citing

Dowling v. City of Philadelphia855 F.2d 136, 141 (3d Cir. 1988)).

Plaintiff claims that a reasonable poliofficer under the circumstances should have
recognized that he was acting in self-defeasel Oklahoma’s “Stand Your Ground” law provides
immunity to any person whose uses force tatgmt himself on his own property. Oklahoma law
recognizes that “the citizens of the State of Oklatkbiave a right to expect absolute safety within
their own homes . . . .” KQA. STAT. tit. 21, § 1289.25. Law enforcement may use “standard
procedures for investigating the use of force,the law enforcement agency may not arrest the
person for using force unless it determines thatttsprobable cause that the force that was used
was unlawful.” @LA. STAT. tit. 21, § 1289.25.G. A presumption arises that a person is in
“reasonable fear of imminent peril of death or glemtily harm to himself or herself” if the “person
against whom the defensive force was used wiieiprocess of unlawfully and forcefully entering,
or had unlawfully and forcibly entered . . .” a dwelling or residenc& AOSTAT. tit. 21, §
1289.25.B(1). This presumption does not applyaffberson against whom the defensive force is
used has the right to be in or is a lawksgident” of the dwelling or residenceklI@ . STAT. tit. 21,

§ 1289.25.C.

Based on the facts stated in Cole’s affidavit and plaintiff's complaint, it is apparent that

defendants Cole and Curran had probable causeeast plaintiff for the dme of assalt with a

dangerous weapon. Oklahoma law states thatéfg]person who, with intent to do bodily harm



and without justifiable or excusable cause, comanisassault, battery, or assault and battery upon
the person of another with any sharp or dangenaapon . . . is guilty od felony .. ..” @LA.
STAT. tit. 21, § 645. The elements of this offense: &First, an assault and battery; Second, upon
another person; Third, with a dangerous weapoanrtR, without justification or excusable cause;

Fifth, with intent to do bodily harm.”_Sherburn v. Stat87 P.2d 1282, 1284 (Okla. Crim. App.

1990). Cole and Curran responded to a 911 call and conducted an investigation, and they were told
by Hill that plaintiff beat Hill wth a stick and that the attaskas unprovoked. Dkt. # 21, at 8. Hill

also claimed that he paid rent to plaintiffdathat he lived at the subject residence. @ble
considered plaintiff's statements that he hadwimrélill out of the residence the previous night and
that Hill threatened to harm plaintiff. Ic€Cole noted that Hill had suffered wounds on his face and
head but plaintiff had nauffered any injuries. _IdThese facts would have permitted a reasonably
prudent police officer to believe that an agsand battery was comitted against Hill and that
plaintiff was responsible for caing Hill's injuries. Under the circumstances, Cole reasonably
determined that a tree limb was a dangerous weapon. While a tree limb would not likely qualify as
a persedangerous weapon, law enforcement offgiaday consider “the manner in which the
weapon is used if it is not a dangerous weapon per se.” Sher@%P.3d at 1284; sedso

Huntley v. State 750 P.2d 1134, 1136 (Okla. Crim. App. 1988) (bottle used as blunt force

instrument was a dangerous weapon); Sankadota v, S¢dtd>.2d 324, 326 (Okla. Crim. App.

1979) (boots qualified as dangerous weapons based arattner of use). Haltated that the attack
was unprovoked and that he had paid rent &onpff, and this vould support a belief by a

reasonable police officer that piéif's use of force was without justification or excusable cause.



Thus, Cole’s affidavit states facts sufficient to support a reasonable police officer's belief that
plaintiff committed the offense of assault with a dangerous weapon.

Plaintiff argues that he was amfully arrested, even if probable existed to believe that he
had committed assault with a dangerous weapon, beCalséailed to consider his claim of self-
defense and that he was immune from artester § 1289.25. PlIdiff claims that Cole
purposefully failed to include in his probable caa$@davit plaintiff's statements that Hill was
unlawfully on the property and that Hill instigatdte use of physical foe. Dkt. # 26, at 3.
However, Cole was faced with conflicting evidenas to whether plaintiff’'s use of force was
lawful, and Cole was not required to ignore evietending to show thétill was lawfully on the
property and that Hill was not the aggressor.ilgV& 1289.25 gives rise to a presumption that use
of force is permissible in some circumstandbs presumption does not apply if force is used
against a person who “has the right to be in timedawful resident” of th dwelling or residence.
OKLA. STAT. tit. 21, § 1289.25.C. Hill told Cokbat he paid rent to th@aintiff and that he had a
lawful right to be on the premises, and Cole daghsonably have determined that plaintiff was not
entitled to a presumption that his use of force vemsonable. The evidence also tended to suggest
that plaintiff was not using “defensive” forc& he probable cause affidavit states that plaintiff
suffered no injuries but that Hill had woundslaa face and head. Viewed in conjunction with
Hill's statements that the attack was unprovokedaaonable police officer could have determined
that plaintiff was not using defensive force dhdt the Stand Your Ground law was inapplicable.
Even though the misdemeanor charge against gfaits later dismissed, this fact has no relevance

to plaintiff's claim of false arrestHannah v. City of Overland, Missouri95 F.2d 1385, 1389 (8th

Cir. 1986). The issue is whether a reasonablegofficer would have believed that probable cause



existed to arrest plaintiff based on the information readily available at the scene and witness
interviews. _Romero v. Fayb F.3d 1472, 1476 (10th Cir. 199%)efendants had sufficient facts

to believe that plaintiff had committed the crime of assault with a dangerous weapon and the
plaintiff was not using defensive force withilre meaning of Oklahoma’s Stand Your Ground law,

and defendants are entitled to qualified immunity from plaintiff's false arrest claim.

Plaintiff also alleges a malicious prosecution claim against Cole and Curran, because he
claims that he was arrested and subsequently charged with a crime without probable cause to believe
that he had committed an offense. A malicipussecution claim concerns the legal process itself,
rather than the mere confinement of a peraod,the Fourth Amendmedoes not apply when a
person challenges only the “confinement after the institution of legal process . . ..” Wilkins v.
DeReyes 528 F.3d 790, 798 (10th Cir. 2008). Under Tenth Circuit precedent, a malicious
prosecution claim under § 1983 has five elemef{ts: the defendant caused the plaintiff's
continued confinement or prosecution; (2) the origatdion terminated in feor of plaintiff; (3) no
probable cause supported the original arrest, continued confinement, or prosecution; (4) the
defendant acted with malice; and (5) ghaintiff sustained damages.”__lat 799. The Court has
already found that Cole and Curran had probablesecda arrest plaintiff for assault with a
dangerous weapon, and this finding also appliggaimtiff’s malicious prosecution claim. The
existence of probable cause for plaintiff's arresp aisposes of his claim for malicious prosecution,
and Cole and Curran are also entitled to qualified immunity from plaintiff's malicious prosecution

claim. Kerns v. Bade663 FI.3d 1173, 1190 (10th Cir. 2011).

10



IT ISTHEREFORE ORDERED that the Motion of James Cole and Jimmie Curran to
Dismiss Plaintiff's Complaint and Bf in Support Thereof (Dkt. # 11) gganted. A separate
judgment is entered herewith.

DATED this 9th day of July, 2013.

L. EM’Z,,

CLAIRE V.EAGAN |_J
UNITED STATES DISTRICT JUDGE
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