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INTHE UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

THOMASE. PEREZ, Secretary of Labor,
United States Department of Labor

Plaintiff,

EL TEQUILA,LLC, and
CARLOSAGUIRRE, Individually,

)
)
)
|
V. ) Case No. 12-CV-588-JED-PJC
)
)
)
)
Defendants. )

OPINION AND ORDER

Before the Court is the United Stat&ecretary of Labor's Motion for Summary
Judgment (Doc. 190, 191). The Secretary claimsttietiefendants willfully violated the Fair
Labor Standards Act’s recordkeeping, overtigaed minimum wage provisions, and as a result
are liable for $2,225,392.62, half efhich is back pay and halfquidated damages. The
Secretary argues that the undisputed mateaietisfentitle him to awrder granting summary
judgment and enjoining future vadions of the Act. For theeasons set forth below, the Motion

is granted in part.

Background
The United States Secretary of Labor (the t8&ay”) brings this action pursuant to the
Fair Labor Standards Act (the “FLSA”), 29 {IC. 88 201-262. The Secretary alleges that
defendants (1) have failed to pay employeesstaritory minimum wage?) have failed to pay
employees for hours worked in excess of 40 h@ersweek, and (3) havailed to maintain
required records of employees’ wages and fo@Doc. 165 at 4-5). The Secretary seeks

judgment for unpaid wages, an equal sumligsidated damages, and an order enjoining
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defendants from committing future FLSA violationdoc. 191 at 1). Unless specifically noted,
the following facts are undisputed.

Defendant Carlos Aguirre controls the openmagiof defendant El Tequila, LLC (jointly
the “defendants”), and through it operates fexican-style restaurasitin and around Tulsa,
Oklahoma. On December 21, 2010, as a resuinoeEmployee compldinthe United States
Department of Labor (the “DOL"), through i¥&age and Hour Division, began to investigate
one of the defendants’ restaurants, locate&001 S. Harvard Avenue, Tulsa, OK 74135 (the
“First Harvard Investigigon”). As a part ofthe First Harvard Investigion, Aguirre provided
Wage Hour Inspector (“WHI”) Ybelka Saint-Hita with payroll summary sheets that he would
later admit did not accurately reflect paymentade to his employees. When Saint-Hilaire
closed the First Harvard Investigation onrela23, 2011, she made a finding of recordkeeping
violations only.

Three months later, on June 29, 2011, Saitdidi began a secondviestigation of the
Harvard restaurant (the “Second Harvard Investigd}i As a result ofhe second investigation,
Saint-Hilaire determined that, from Decemi& 2009, to August 6, 2011, the defendants paid
their Harvard location employees a fixed weekliasa rather than an hadyrwage, in violation
of the minimum wage and overtarprovisions of the FLSA. TEhdefendants settled the Second
Harvard Investigation by agreeing to futurengiance with the FLSA and to pay wages owed
to their Harvard employees for the DecembeR009, to August 6, 2011, period (the “Harvard
Settlement”). Although the defendants madeailirsient payments, Aguirre has since admitted

that a number of his employees cashed their checks and returned the money to him.



After the defendants agreed to settle tkeddd Harvard Investigation, Saint-Hilaire met
with the defendants to obtain time and pay resdad the defendants’ theeother restaurants.

The defendants have admitted that employees at all four of their restaurants performed the same
types of work, worked the same hours, wead the same way,nd that records were
maintained in the same manner. As part ofitlvestigation of the tlee remaining restaurants,

the defendants provided Saintldire with handwritten timeshegpurporting to record the hours
employees started and ended work each day.

On November 11, 2011, the defendants hired counsel for the first time. According to the
defendants, they had understood the Harvarde®etht to account for violations at all four
restaurants and, alarmed to learn they might stilemore money, theyetained counsel. The
parties were unable to reaalsettlement regarding the ¢élerremaining restaurants.

In an apparent effort to bring their ragtants into compliance with the FLSA, the
defendants replaced the handwritten timesheets with Casio QT 6600 register machines, which
record electronically time worked by the defendapimployees. The time reports produced by
the machines can be alteredidathe defendants, by failing t@spond to allegations in the
Secretary’s Third Amended Complaint, have admiitteat they altered these reports to reduce
the number of worked hours recorded.

On October 22, 2012, the Secretary filed sghinst the defendamtalleging willful
violations of the FLSAeginning in October 2009.

Discussion

Summary judgment is appropridi€ the movant shows that there is no genuine dispute

as to any material fact and thewant is entitled to judgment asratter of law.” Fed. R. Civ. P.

56(a); see also Celotex Corp. v. Catre#t77 U.S. 317, 322-23 (1986xnderson v. Liberty



Lobby, Inc, 477 U.S. 242, 250 (1986). In considgra summary judgment motion, courts
determine “whether the evidence presents a sufficient disagreement to require submission to a
jury or whether it is so one-sided that qragty must prevail as a matter of lawAnhderson477

at 251-52. The evidence of the nmovant is to be taken as tramnd all justifiable inferences are
to be drawn in the nonmovant’s favoAnderson477 U.S. at 255ee also Ribeau v. Kat81
F.3d 1190, 1194 (10th Cir. 2012). “Credibility detarations, the weighing of evidence, and the
drawing of legitimate inferences from the facts pury functions, not those of a judge . . . ruling
on a motion for summary judgment. . . Ahderson 477 U.S. at 255. “[A]t the summary
judgment stage the judge’s function is not himseWweigh the evidence and determine the truth
of the matter but to determine whetltleere is a genuine issue for trial&nderson477 U.S. at
249.

“When the moving party has carried its ¢ébemn under Rule 56[a], its opponent must do
more than simply show that there is some metaphysical doubt as to the material facts.”
Matsushita Elec. IndusCo. v. Zenith Radio Corp475 U.S. 574, 586-87 (1986) (citations
omitted). When the record, taken as a whole, ‘towt lead a rational trier of fact to find for
the non-moving party, there is no genuine issue for trild.”(quotations omitted). “The mere
existence of a scintilla of evidence in supportha plaintiff's position will be insufficient; there
must be evidence on which the [trier of fambuld reasonably find for the plaintiff. Anderson
477 U.S. at 252. In its review, the Court constiiresrecord in the lightnost favorable to the
party opposing summary judgmer@arratt v. Walkey 164 F.3d 1249, 1251 (10th Cir. 1998).

a. Minimum Wage, Overtime, and Recordkeeping Violations

Congress designed the FLSApmhibit “labor conditions demental to the maintenance

of the minimum standard of living necessary kealth, efficiency, and general well-being of



workers.” 29 U.S.C. § 202(a). The FLSA seeksiet this goal in patiy setting forth wage,
hour, and overtime standard&asten v. Saint-Gobain Performance Plastics Cot31 S. Ct.
1325, 1333 (2011).

Covered employers must pay their employees a minimum wage provided by the FLSA,
29 U.S.C. § 206, and overtime pay for work in excess of forty hours a week, 29 U.S.C. § 207.
“The purpose of FLSA overtime i0 compensate those who labored in excess of the statutory
maximum number of hours for the wear and tehrextra work and to spread employment
through inducing employers to shorten hours bseaf the pressurmaf extra cost.” Chavez v.

City of Albuquerque630 F.3d 1300, 1304 (10th Cir. 2011) (quotiBay Ridge Operating Co. v.
Aaron 334 U.S. 446, 460 (1948)). The FLSA regsiemployers to compensate employees for
overtime hours “at a rate notske than one and one-half timeg tregular rate at which [the
employee] is employed.” 29 U.S.C. § 207(a)(1n order to facilitte compliance with and
enforcement of the requirements of the Act, the FLSA requires a covered employer to keep
records “of the persons employed by him and of the wages, hours, and other conditions and
practices of employment maintainleg him.” 29 U.S.C. § 211(c).

In their Response to the Secretary’s sumnuadgment motion, the defendants argue that
their violations of the FLSA we not willful, that the Secretary has miscalculated the amount of
back pay owed by the defendantsat liquidated damages shouldt be awardedand that an
injunction is not warranted. (Doc. 213 at 8-2()he defendants do not contest the Secretary’s
claims that they are “employers” under the FL8Athat they violated the FLSA’'s minimum

wage, overtime, and recordkeeping provisibns.

! The defendants state that “the employees yaia for hours worked” and that “Carlos Aguirre
believed that employees were being paid acogrdlb the job he or ghhad and the amount of
time he or she worked.” (Doc. 213 at 5%ignificantly, the defendants do not challenge the
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Once a party moving for summary judgment et its initial burden, the party resisting
the motion cannot rest on its pleadingSoffey v. Healthtrust, Inc955 F.2d 1388, 1393 (10th
Cir. 1992) (citingSecurity National Bank v. Belleville Livestock Commissd, F.2d 840, 848
(10th Cir. 1979)). Rather, the party opposingiswary judgment bears the burden of informing
a court of the reasons, legal or factuahywsummary judgment should not be entered. The
Court’s local rule governing summary judgmembcedure, LCvR56.1, provides in subpart (c)
that “[a]ll material facts set forth in the staterhef the material factef the movant shall be
deemed admitted for the purpose of summadgment unless specifically controverted by the
statement of material facts of the opposingtypa Although a district court may, in its
discretion, go beyond referenced portions of subthigtgdentiary materials, it is not required to
do so and should be wary ofaking a party’s case for itAdler v. Wal-Mart Stores, Inc144
F.3d 664, 672 (10th Cir. 1998). Witbspect to legal arguments siieally, a district court may
grant summary judgment as to issues raised lmgovant but not addressed or rebutted by a
nonmovant. Coffey v. Healthtrust, Inc.955 F.2d 1388, 1393 (10th Cir. 1992) (holding that
nonmovant’s failure to rebut éharguments raised in summary judgment motion was fatal to an
attempt to raise and rebut such arguments on apgealglso Hinsdale v. City of Liberal, Kan.
19 F. App’x 749, 768-69 (10th Cir. 2001) (unpubgs opinion) (affirming summary judgment
on a claim abandoned in nonmovant’s summary judgment briefing).

In light of the forgoing, the Court finds thtte defendants have aidoned their ability

to challenge the Secretary’s claims that theyamvered employers undiie FLSA, or that they

Secretary’s claim that what éhemployees were paid did nogach the minimum wage or
overtime requirements specified in the FLSA.ithWfespect to the recdkeeping allegation, the
defendants state that they “do wieny that the records were lesaritperfect and failed to meet
the required FLSA standasd (Doc. 213 at 8).



violated the FLSA’s minimum wage, oviene, and recordkeeping provisionSee Coffey955
F.2d at 1393. Accordingly the Court grantg tBecretary’s summary judgment motion as to
these issues.

b. Willfulness

Although the defendants concede that theyehaolated the minimum wage, overtime,
and recordkeeping provisions die FLSA, they dispute the Secretary’s claim that those
violations were willful. The ditinction makes a difference fortdemining the applicable statute
of limitations, a determination which in turn affects the damages for which the defendants
ultimately will be liable. In general, the FLS#nposes a two-year statute of limitations on
actions for unpaid minimum wages, overtime congadion, or liquidated damages. 29 U.S.C. §
255. Where a defendant’s vittans are willful, however, ghree-year period appliedd. A
violation is willful where “the employer eithémnew or showed reckless disregard for the matter
of whether its conduct violated the statutéfumby v. Pure Energy Servs. (USA), 1686 F.3d
1266, 1270 (10th Cir. 2011) (quotingcLaughlin v.Richland Shoe Cp486 U.S. 128, 133
(1988). A plaintiff can show reckless disregéndough “action entailingan unjustifiably high
risk of harm that is either known so obvious that it should be knownd. (quotingSafeco Ins.
Co. of America v. Burb51 U.S. 47, 68 (2007)).

The Secretary argues that the defendantsatias of the FLSA were willful on nine
bases, each of which is discussed below. Disegraidefendant’s state of mind is rarely an easy
task. That task here, it will be seen, isd@manore difficult still by Aguirre’s occasionally
imperfect grasp of the English language. As@egal matter, the Court guided in its decision
by the principle that cases involg knowledge, motive, or inteare not well suited to summary

disposition. See Baum v. Great Western Cities, I3 F.2d 1197, 1210-11 (10th Cir. 1983)



(“Questions of intent which involve intangiblectars, including witness credibility, are matters
for consideration of [the] fact finder after a full trial.'Yail Associates, Inc. v. Vend-Tel-Co.
516 F.3d 853, 869 (10th Cir. 2008) (citifgaun) (same);see alsoFowler v. Land Mgmt.
Groupe, Inc. 978 F.2d 158, 163 (4th Cir. 1992) (“[T]he issof ‘willfulness’ should be treated
[like] . . . other factual determations relating to application of a statute of limitations that are
routinely submitted to the jury.”;f. Fowler v. Incoy 279 F. App’x 590, 602 (10th Cir. 2008)
(unpublished opinion) (acknowledgi®@aums admonition before granting summary judgment
to defendant-movant on issue of willfulness in FLSA case).
1. Fabricated Employee Work Hours
To show willfulness, the Secretary first argues that the defendants instructed their
managers to fabricate employees’ work hours, iarglpport of this clan cites to a portion of
the following deposition testimony:
Q. .. . How did the managers know not to keep the right hours . . . ?

THE WITNESS: Bytheway | tell you before, | think before
the investigation, that was not right houbosit after investig#gon, that was right
hours.

BY MR. SALLUSTI:

Q. Okay. So during — during again, we're taking about the first
Harvard investigation.

A. Yeah.

Q. Okay. How — how did the — how did the managers know not to
keep the right hours, is what I’'m asking you about.

THE WITNESS: | don’t know about that.

BY MR. SALLUSTI:

Q. Did you tell them not to worrgbout keeping the hours prior to the
Department of Labor’s first Harvard investigation?

A. Before — and | tell them @ trying to write like a 45 hours,
something like that.

Q. And it didn’t matter if it was right?

A. Didn’t matter.



(Doc. 191-6 at 109:21 — 110:21). Taken in the lighast favorable to the defendants, this
testimony does not support the S#ary’s claim that the defendamtstructed their managers to
fabricate time records. The witness, defemdAguirre, appears confused by the line of
guestioning and, outside the portion cited by the &aqy, initially stateshat he does not “know
about that.” id.). Aguirre does gon to say that he instructed “th&to write, for example, 45
hours, regardless of whether that number waghty’ but Aguirre’s statement leaves open the
possibility that he instructed his managéosrecord the approximate hours his employees
worked. (d.). In other words, Aguirre’s testimony can be read to indicate, as the defendants
argue, imprecise records that round or apprak@nas opposed to intentionally fabricated
records. Most important, Aguirre clearly indicatbat whatever he instructed his managers to
do, he so instructed them before the firstestigation and altereflis behavior once that
investigation alerted him to the fact that heswt in compliance with the FLSA. Rather than
demonstrating the defendants’ willfulness, thisrape in course suggests that the defendants’
violations prior to the First Harvard Investigan were not willful. The evidence cited by the
Secretary can be read to show that the defesddtered their behavior once they became aware

of the unjustifiably high risk thaheir imprecision violated the FLSA.

2 The defendants’ liability, ofaurse, does not turn aheir awareness of the unjustifiably high
risk, as the reckless disregard standard for wliifss is satisfied where the risk is so obvious
that the defendants should have known akgardless of whethéney did in fact. Mumby 636

F.3d at 1270. However, the Secretary’s ewmitk is designed to demonstrate knowledge;—
that Aguirre directed the fabaton of records because he knew his conduct violated the law.
The facts identified by the Secaey do not establish that, as albjective matter, the defendants
should have known that imprecise records ran austifinbly high risk ofviolating the FLSA.
This same reasoning applies to Aguirrpisrported instructions to lieSee infra3. Instructed
Employees to Lie



2. Purported Misrepresentation Regarding FLSA Compliance

Next, the Secretary arguesatithe Court should infer willfaess from the fact that the
defendants “lied to WHI Saint-Hilaire aboptying employees for all their work hours and
recording those hours accurately(Doc. 191 at 26). The wealg®of the Secretary’s case on
this point is suggested, paradoxically, by #ireer number of pages of deposition testimony—
more than 20—to which he feeflse need to cite for what shdube a straightforward point.
(Seeld. at 26). As the defendants note, nowherthe@se pages does defentAguirre say that
he lied to Saint-Hilaire. He repeatedly confirthat his hour reports were inaccurate, and states
that he revealed these inacaies to Saint-Hilaire. E.g, Doc. 191-3 at 121:8-11 (“This is all
hours. Did you tell her thoskeours on these style documentas not accurate? . . . THE
WITNESS: Yes.”)). One could certainly imféhat the defendants knew the reports were
inaccurate at the time when they first turneeinthover to the DOL, thereby effectively lying to
Saint-Hilaire. Such an inference, however, is for a jury to make.

3. Instructed Employees to Lie

The Secretary alleges that the defendantsuictstd their employees to lie to Saint-Hilaire
and tell her that they received haurly wage rather than a salar(Doc. 191 at 26) At his first
deposition, Aguirre admitted that before the DQ@ivestigated any of his restaurants he
instructed his Harvard restaurant employtee®ll the DOL they were paid by the hour:

| told them that maybe somebody frone tbepartment of Lzor, they are going

to ask them . . . how they get paid, iéyhget paid by the houwr weekly. And |

told them just to tell them you get pdigl the hour. . . . And that was not true.
(Doc. 191-3 at 190:21 — 1H): At a second deposition, Agreé testified that once the First

Harvard Investigation had begun he told his ayeés to tell Saint-tthire that “they were
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actually being paid for all hours wad.” (Doc. 191-6 at 117:13-18). Asked whether he
thought that in doing so he was asking his emplo$teelse less than truthful with her,” Aguirre
asked to have the question eafed, received clarification, and testifiddthink so.” (Id. at
117:20 — 118:19).

The defendants acknowledge that Aguirre iiehah that he instructed his employees “to
represent to Ybelka Saint-Hilaire infornmati which was untrue.” (Doc. 213 at 10). They
suggest, however, that when he gave thos&uations Aguirre did not know he was in the
wrong as he had yet to conswith a lawyer regarding theequirements of the FLSA.IA)). Of
course, the Secretary’s pointtigt Aguirre’s instruction to lienakes sense only if he knew—or
at least suspected—that the FLSA required toimay his employees an hourly wage.

In other words, Aguirre’admission without doubt suggestsifulness. Aguirre appears
to have asked his employees ® dibout how they were paid because he believed he either was
or might be in violation of the FLSA. Frothe evidence offered by the Secretary, however, we
cannot know when Aguirre first suspedtthat his conduct violated tHatv. It could be that the
investigation itself, or perhagsconversation Aguirre had with i8&Hilaire, alerted him to the
fact that his practices violated m@n a significant risk of violatg the law. Indeed, Aguirre has
testified that following the inveéigation—which made clear to hithat he was in violation of
the FLSA—he sought to comply with federal lavseg, e.g.Doc. 193-1 at 191:6-9). The same
evidence, then, reasonably could tead to suggest dh Aguirre’s actions did not entail an
unjustifiably high risk of violatingederal law—that, realizing he wan violation of the law, he

told his employees to lie about past practices eégehe set about changing those practices in an

% More precisely, Aguirreestified that he had made this admission regarding the First Harvard
Investigation to Saint-Haire during the Second aard Investigation.
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attempt to comply with the law. Given this pimlity, and recognizing #it questions of intent
are best left to a jury, the Court fintles material fact in dispute.
4. Purportedly Falsified Timesheets

The Secretary further purports to show tttet defendants’ violains were willful by
accusing the defendants of providing Saint-Hilaifhvandwritten, falsified timesheets. (Doc.
191 at 26). In support of this argument, tleer@tary again points tmany pages of deposition
testimony related to inaccurate documentSeg( e.g.Doc. 191-3 at 217:23 — 218:3 (“So when
you said that you had documents that had the hours worked not right, these are the documents?
... A. Not accurate, yes.”$ge also idat 227:10-17 (“[T]his is before you accurately corrected
them? . . . But that’s the information you gavéytour accountant]? . . . But it wasn’t right? A.
But it was not right.”)). In short, from hdeposition testimony, Aguirrappears to have given
inaccurate time records to Saint-Hilaire, and seéonhave known at the time that they were
inaccurate, although the testimony does not leavepérfectly clear. (Doc. 191-6 at 104:2-18).

The defendants admit that these records weteaccurate enough to meet the strictures
of the FLSA, but argue that their imprecision we so egregious as to demonstrate that the
defendants willfully violated th€LSA. (Doc. 213 at 11). Aguirdeimself testified that he had
agreed with Saint-Hilaire that the documents wereaccurate because thegre “not precise. .
.. That’s only like estimate [qi¢ (Doc. 213-7 at 438:7-22).

From the evidence cited byehSecretary, it is not cleavhy or to what degree the
documents were inaccurate; nor is it clear wheffwarirre alerted Saint-Hilee to the fact that
the documents he gave her were estimates onlyhether or not he belied at the time that his

process for recording and caldimg wages was sufficient to comply with the FLSA. Given
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their ambiguity, these facts, taken in the lightsti@avorable to the defendants, do not convince
the Court that as a matter of law thdeshelants violations were willful.
5. Continued lllegal Practice
Next, the Secretary argues that, even dfterdefendants were investigated and notified
of the FLSA'’s requirements, thepntinued to pay their employees a fixed weekly salary, rather
than by the hour. (Doc. 191 at 27n support of this propositiothe Secretary cites to a portion
of Saint-Hilaire’s deposition tésony, in which she states thslte “advised Mr. Aguirre what
the law states and what a proper pay methodldvbe.” (Doc. 191-23 at 69:23-24). The Court
finds the evidence insufficient to support thepwsition for which it iscited, let alone to
demonstrate willfulness on the part of the defendants.
6. Kickbacks
Aguirre admits that after he made back-wpggments to his employees, as required by
the Harvard Settlement, five ofshimanagers returned the money:
You know, like, the managers, the guys ba@mking for me, like, seven or eight
years. You know, whenever they get theheck, they say, If [sic] | keep the
money, I'm not going to feel happy becalgaow you give us a lot of money for
bonus and we’ve been really happy working for you. . . . | told them, Anything
[sic] you want to do, because later | don’'t want to, like, later you change your
mind or something. And he say no, youtéetake the money and let me cash the
check, and | gave you the money.
(Doc. 191-3 at 210:15 — 211:18). The Seametdoes not explain why this testimony
suggests that Aguirre withheld the wages willfuliythe first place. If such an inference
could be made, it is for a jury to make.
7. Casio Register Time Reports

In January of 2012, the defendants began ¢oamselectronic clocki clock-out system

to record the hours worked by their employeesFdbruary of this year the Secretary amended
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his complaint a third time to add allegatiotet the defendants “have manually altered the
electronic time record weekly reports in arde reduce the actual hours shown worked by
employees.” (Doc. 165 at 3). Although the defentglain their Response, present evidence to
contest the Secretary’s claims (Doc. 213 at 12), the defendants failed to file an amended answer
denying these allegations and as a rehaly are deemed admitted under Rule S(d3ee, e.g.
Burlington N. R. Co. v. Huddlestp84 F.3d 1413, 1415 (10th Cir. 1996)ting Rule 8(d)) (“By

failing to submit an answer or other pleadidgnying the factual allegations of Plaintiff's
complaint, Defendant admitted those allegatidimss placing no furthdsurden upon Plaintiff to

prove its case factually.”).

For the period from January 2012—whéme defendants begato use the Casio
recorders—on, this admission is damaging. Oge ebuld reasonably infer from this admitted,
intentional violation of the FRA that FLSA violations ammitted before January 2012 were
willful. However, one could just as reasonaltelieve that, while this admission indicates
willful violations following the implementationf the Casio recorders in January 2012, it does
not necessarily reveal anything about the defeisdatdte of mind befe January 2012 or with
respect to other violations. To extend the sgatiitlimitations from two gars to three years, the
Secretary must show that the defendants’ violatieee willful in the relevant period, that is, in
the time frame from October 22, 2009, to @wr 22, 2010. An admission indicating willful
violations in 2012, while teding to suggest willfulness in thielevant period, is insufficient to

settle the matter for purpasef summary judgment.

* The defendants were denied leave to fileuatimely amended complaint for failure to show
excusable neglectSee infrad. Liquidated Damages.
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8. Privilege Waivers

In an attempt to overcome the Secretary'sedon of the informes privilege during
discovery’ the defendants submitted around 90 page®rafis from individuals purporting to
waive all privileges “concerning farmation from me or about me” in this case. (Doc. 100-1).
Magistrate Judge Cleary found esitte that the employees were not “fully informed as to the
meaning of the waiver or their ability to refusesign such a form” sufficient to warrant granting
a protective order to preventtaéation against informing empyees and inquiries regarding
information or testimony provided to the DOL(Docs. 162, 163). Judge Cleary noted that
“ImJuch of the protection sought [by the Secrgjas already requiredinder the Fair Labor
Standards Act,” and thus the gooduse balancing test for protee orders was easily met.
(Doc. 162 at 2-3). Said differdy, Judge Cleary’s Order did nabraclusively settle this question
of fact, and the defendants continue to allegetttetwaivers were pragly obtained after a full
and honest explanation by [defendant] Carlos Aguirre.” (Doc. 213 at 17).

Assuming, however, that the defendants obtained these waivers through deceit and in an
attempt to discover information provided to the DB current or former employees, or even to
discover the identity of thes employees, the Secretary hast explained how this fact
demonstrates that the defendants’ FLSA tiotes were willful. Presumably the Secretary
would like the Court tanake the following inferences: (1)etlilefendants obtaiddghe waivers in
an attempt to discover informant employeeg; t{2 defendants hoped to discover informant

employees to retaliate against them; and (3Jeaire to retaliate implies that the original

> “What is usually referred to as the informeptévilege is in reality the Government's privilege
to withhold from disclosure thielentity of persons who furnishformation of violations of law
to officers charged with enforcement of that lawRoviaro v. United Stateg853 U.S. 53, 59
(1957).
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violations were willful. Of course, at this stage the Courtanmake all reasobée inferences in
favor of the nonmovants, and accordingly maat/e this question of fact to a jury.
9. Defendants’ Expert’'s Interview

Finally, the Secretary arguesatithe defendants’ Wiulness is demonstrated by the fact
that they “had their managetsll employees that the person who interviewed them in August
2014 was an official from the United StatespBement of Labor when in fact he was
Defendants’ expert.” (Doc. 191 at 27). Thecftary cites the followp deposition testimony
in support of this proposition:

Q. Did Refugio Flores Mendez evtll you that the Department of
Labor was going to come and conduct employee interviews?

A. Yes.

Q. Do you remember when that was?
A. No.

Q. Did he call you taell you this?

A. Personally.

(Doc. 191-20 at 79:11-18). Ingponse, the defendants point out that this testimony does not, on
its face, support the Secretary’s assertion. (R&8 at 14). The Secretary replies that the DOL
“does not typically inform employers in advartbat it is coming to their worksite to conduct
inspections.” (Doc. 219 at 12 n.7lEven assuming thisonclusory statement is true, the fact that
the DOL does not typically give advanced noti¢enspections does not rule out the possibility
that in this instance they calléen advance to arrangeterviews. Evidence of the DOL'’s typical
practice, to the extent that itists, and inferences that canrnade about specific actions from

that general practice, are propegit to a jury’s consideratiof.

® The Secretary additionally asserts thatmeved for and was granted a protective order on
these issues and will not re-litigate issues thate already been adjudicated by this Court.”
(Doc. 219 at 12). As noted above, evidence cfiit to warrant a protective order will not
necessarily suffice to decide igsuon the merits; courts employ a balancing test for the former
and, in civil cases, a gsenderance of the evidence standardtierlatter. Protective orders are
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In short, the many pages of depositioniteshy cited by the Seetary have left the
Court uncertain as to the state of mind of tefendants. One picture that emerges is of a
bewildered Carlos Aguirre, who at times strggglo understand and make himself understood in
English, and who reasonably could be understodtht@ wished genuinelyp bring his business
into compliance with federal law. To bersuthe Secretary puts forward a strong case for a
finding of willfulness. At this stage in theqmeedings, however, the Court is not permitted to
make the inferences that wouldcessarily underlie & finding. Hence, the question of whether
the defendants’ violations of the FLSA waevalful will be left to the factfinder.

c. Back Pay Calculation

As noted above, the defendants admit that their records, such as they were, “failed to
meet the required FLSA standards.” (Doc. 218)at Where an employer has not kept legally
sufficient records, an FLSA plaintiff who hpsoven that he performed improperly compensated
work faces a reduced burdenmbof with respect to the cal@ailon of damages. Specifically,
the plaintiff need produce only “sufficient evidertoeshow the amount and extent of th[e] work
as a matter of just and reasonable inferen@ohovan v. United Video, Inc/25 F.2d 577, 583
(10th Cir. 1984) (quoting\nderson v. Mt. Clemens Pottery C828 U.S. 680, 686 (1946)).

The burden then shifts to the employer to come forward with evidence of the

precise amount of work performed or with evidence to negative the

reasonableness of the inference to be drisam the employee’s evidence. If the

employer fails to produce such evidenttes court may then award damages to

the employee, even though the result be only approximate.

Id. at 583-84 (quoting/t. Clemens328 U.S. at 686).

designed not to determine factual issues bupftiect a party from annoyance, embarrassment,
oppression, or under burden expense” during discovery, &eR. Civ. P. 26(c)(1)(A), and
remain modifiable at the discretion of the CouRohrbough v. Harris549 F.3d 1313, 1321
(10th Cir. 2008).
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In Donovan 725 F.2d at 583, the Tenth Circuibnsidered an award of damages
calculated from a combination of employeéeposition testimony, the employer's payroll
records, the compliance officer's computaticars] the compliance officer’s testimony regarding
his computational method. Applying tMi. Clemensstandard, the Court of Appeals upheld the
award, finding it “sufficient evidese to establish, ‘as a matterjakt and reasoide inference,’
the number of overtime hours worked ane #mount of unpaid compensation dull’

“Having failed to keep accurate time records for the employees in question, [the
defendants] cannot be heard to complain tiha back wage awarthcks the precision of
measurement that would be possiblel itamaintained proper records.Id. at 584. Here, the
Secretary’s expert, Michael D. Spéenas availed himself of the evidence available to him,
basing his calculations on thefeledants’ payroll summaries, back wage computation sheets
prepared by Saint-Hilaire during her investigatiahe defendants’ quartg payroll tax reports,
spreadsheets provided by thefashelants to their accountant, tdefendants’ Casio electronic
weekly timesheets, and the defendaetgdert report. (Doc. 193). As IDonovan Speer has
submitted a Declaration explaining his computational methott.). ( In the absence of
substantive records, the Seargts—and the Court’'s—reliance dhese materials is appropriate
and necessaryDonovan v. United Video, Inc725 F.2d 577, 584 (10th Cir. 1984ge also
Hodgson v. Humphriegl54 F.2d 1279, 1282 (10th Cir972) (explaining thawhile records that
comply with the FLSA are the most perswasi where such records are unavailable it is

permissible to rely on “computation sheets well as employee demony “concerning the

’ Speer is the District Directdor the Oklahoma City District Office of the Wage and Hour
Division of the United States Department of Labétis district includes the Tulsa Area Office.
(Doc. 193 at 1).
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approximate dates of their employment, the hamof hours they generally worked, and the
precise amount of wages they received”).

In response, the defendants have faileghrtmduce precise recadf their employees’
work hours. In an attempt to impugn Speer’'scai@tions, they misleadingly argue that their
expert, William Cutler, contests Speer’s analyarg] as evidence point to Cutler’s report, from
which they offer the following quotation:

The investigations conducted by Pi#f and the amounts of back wages

calculated by Plaintiff to date in this case appear to be in error in many instances,

fundamentally flawed, significantlexcessive, and unreliable.

(Doc. 213 at 15). As Speer explains in Bisclaration, however, Cutler's report, and the
criticisms it contains, preceded the report at isgre. Indeed, Speer relied on Cutler’s report to
revise his calculations of the wages owed by defendants. (Doc. 193). That is, according to Speer
he incorporated and accounted for Cutler's quéis—for example, removing weeks to account

for vacation and sick da¥sto address the methodologicabjections put forward by the
defendants. 1d.). The defendants do not address ¢hascommodations, either as to their
adequacy or completeness, and as a resililtofaneet their burden to “come forward with
evidence of the precise amount of workrfpemed or with eviénce to negative the

reasonableness of the inference to be drawn from the employee’s evidemeeyan v. United

Video, Inc, 725 F.2d at 584, or otherwise to d¢eea triable issue of fact.

8 Several of Cutler's critiques are remiesit of those raised by the defendanDionovan

“[The defendant’s] only attempt to negative the osableness of the inferences is to argue that

its time records are unreliable because the employees generally recorded eight hours each work
day even if fewer hours were worked while thvegre on call, and because the company allowed

the employees to take compensatory time ofbnovan 725 F.2d at 584. As was the case
there, the defendants’ argumeate without merit as Speer haseated that his revised report
incorporates Cutler’s critiques. (Doc. 19Bpnovan 725 F.2d at 584.
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In addition to their citation to Cutler's refipthe defendants objetitat the Secretary’s
back pay calculations are inaccurate on three grou(fsc. 213 at 15-17). They argue (1) that
the Secretary does not explain htve damages were calculat€d) that by failing to account
for discretionary bonuses the DOL has miscaleddhe amount of damageactually owed; and
(3) that the Secretary’s expemiscalculated the amourdtill owed under the Harvard
Settlement—the settlement agresreached with the DOL asresult of the Second Harvard
Investigation. Id.).

The defendants’ first argument is patently frivolous. Speer submitted a six-page, single-
spaced Declaration introducing thousands of padettachments and describing his calculation
method in detail. (Doc. 193).

With respect to discretionary bonusesg ttlefendants cite ttheir Opposition to the
Secretary’s motion to excludeert testimony (Doc. 200), apparently for the proposition that
under the FLSA discretionary bonuses are exduidem regular rate calculation. What the
defendants do not do is cite to any evidence eénrdétord, or even make an argument to suggest,
that the defendants meted out discretionary bemtis their employeesHaving presented no
evidence, the defendants fail teate a triable issue of fact.

On the third issue, however, the defendadb manage to create a factual dispute.
Namely, by way of affidavit defenda Aguirre attests @it he made paymentsquired by the
Harvard Settlement to seven employees. TheeSagrargues that the Court should reject this
affidavit as creating a sham issue in line vitlanks v. Nimmp796 F.2d 1230, 1237 (10th Cir.
1986). However, the Secretary does so withadenmtifying prior testinony from Aguirre which
his affidavit might be said to caatict. As a result, the Court finttsat this is not “one of those

unusual cases in which the conflict between tisén®ny and the affidavit raises only a sham
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issue.” Id.; see also Law Co. v. Mohawk Const. & Supply, 687 F.3d 1164, 1169 (10th Cir.
2009). Put simply, no sudonflict is alleged.

As for the $45,442.62 which the defendants paid to employees pursuant to the Harvard
Settlement and which the employees then retlino the defendantthe defendants remain
liable for the full amount. Marshall v. Quik-Trip Corp.672 F.2d 801, 807 (10th Cir. 1982)
(“[T]he employer's obligation under a consedecree to pay back wages [is not] . . .
extinguished where the employee voluntarily regaas or all of the sum to the employer”).

Accordingly, given the lack akliable employer records inishcase, the Court finds that
the Secretary has met his buradrestablishing the amount ofdages in the stant case except
as to the payments Aguirre claims to havalensn compliance with the Harvard Settlement and
which were not returned to the defendants.

d. Liquidated Damages

Under the FLSA, an employer who violaté® statute’s overtime or minimum wage
provisions is liable for both the unpaid wagesd “an additional equal amount as liquidated
damages.” 29 U.S.C. § 216(b). Howevan employer may avoid liquidated damages by
showing “that the act or omission giving rise[tioe] . . . action was igood faith and that he
had reasonable grounds for believing that hisoaadmission was not a violation of the Fair
Labor Standards Act.” 29 U.S.C. § 260. In otlerds, an employer’s actions must meet both a
subjective (good faith) and an objective (reasonabBnstandard to enable a district court to
eliminate or reduce the award of liquidated dama@ap’t of Labor v. City of Sapulpa, OkBO
F.3d 1285, 1289 (10th Cir. 1994). An employer valots in good faith has “an honest intention
to ascertain and follow the dictates of the Add: (citing Renfro v. City of Emporia, Kan948

F.2d 1529, 1540 (10th Cir. 1991).
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Reasonable, good-faith belief obmpliance must be pled as affirmative defense in
compliance with Fed. R. Civ. P. 8(chee, e.gNguyen v. Excel Corpl197 F.3d 200, 205 (5th
Cir. 1999); Gayle v. Harry’s Nurses Registry, InG94 F. App’x 714, 718 (2d Cir. 2014)
(unpublished opiniongert. denied135 S. Ct. 2059 (2015). UnderIB&(c), a party waives any
affirmative defense it fails to timely rais®enfro v. City of Emporia, Kam48 F.2d 1529, 1539
(10th Cir. 1991) (affirming smmary judgment against FLSA defendant, in part because
defendant’s failure to plead affirmative defensrior to summary judgemt ruling constituted
waiver).

The defendants filed their Answer (Doc. 3d)the Second Amended Complaint (Doc.
24) on August 16, 2013. Although they asserted e&the 18 affirmative defenses listed under
Rule 8(c)—including clearly irtevant defenses like contributonegligence, injury by servant,
and laches—the defendants diot assert the relevant affirmagivdefense provided by the Act.
(SeeDoc. 34). In February of 2015, the Seargtfiled his Third Amended Complaint, which
offered the defendants yet another opportunityaise their affirmative defense. (Doc. 165).
The deadline to file a response passed onugeprl9, and the defendants made no responsive
filing of any sort.

Another month passed and, on March 2915, the Secretary moved for summary
judgment. (Doc. 190, 191). On the issue of liqtedl damages, the Secretary argued that the
defendants had waived their right to asske affirmative defense of good faithld.j. Only
then did the defendants move for leave to fite amended answer out of time. (Doc. 196).
Remarkably, the attached proposed amended arstiNdailed to plead the affirmative defense
of good faith and reasonable grounds. (D@6-1). Finally, on Agl 23, 2015, the defendants

moved to supplement their motion to file an ofithme answer, seeking to add to their proposed
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answer an affirmative defense of good faith esabonable grounds. (Doc. 207). The same day,
the Court denied the motion for leave to file@nended answer out bine, as the defendants
had failed to make a showing of excusabéglect for their delay. (Doc. 209).

The defendants clearly failed to meet Rule '8(@quirement that dendants, in general,
plead any affirmative defense they might haveis Tailure is not necessarily fatal, however, to
their ability to raise the defense, as the purpafsRule 8(c) is to provide particularized and
specific notice of certain defenses, and whereamiiff has adequate notice of an affirmative
defense, a court may allow a defendanagsert it late in the proceedingSreative Consumer
Concepts, Inc. v. Kreisleb63 F.3d 1070, 1077 (10th Cir. 2009) (citfagte Distributors, Inc. v.
Glenmore Distilleries C.738 F.2d 405, 411 (10th Cir. 1984)Nevertheless, because the
defendants have not assertedsonable grounds for believing thla¢ir acts and omissions did
not violate the FLSA, the Court need not decsdeether they may submit evidence in support of
their belated affirmative defense.

At the summary judgment stage, the nmgvparty—here, the Secaey—must initially
show both an absence of a genusseie of material fact, as well astitlement to judgment as a
matter of law. Adler v. Wal-Mart Stores, Incl44 F.3d 664, 670 (10th Cir. 1998). The nature of
the showing depends upon whether the movant blearsurden of proof dtial with respect to
the particular claim or defense at issue inrttodion. If the nonmoving party bears the burden of
proof, the movant need not “support its motion veitfidavits or other similar materials negating
the opponent’s” claims or defense&3elotex Corp. v. Catretd77 U.S. 317, 323 (1986). Instead,
the movant can satisfy his obligation simfily pointing out the absence of evidence on an
essential element of the nonmovant’s claifdler, 144 F.3d at 671 (citinGelotex 477 U.S. at

325).
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Because the defendants bear the burden of atofal with respect to their affirmative
defense, the Secretary need only point outalbeence of evidence on either the good faith or
reasonable grounds element of the defendasiesm. By arguing in his Motion that the
defendants do not have a claim for good fathreasonable grounds (Doc. 191 at 32), the
Secretary shifted the burden t@ttefendants to come forward wakidence in support of their
affirmative defense. In response, the ddints presented evidence of the defendants’ good
faith intentions to comply with the FLSAbut made no argument regarding whether the
defendants had reasonable ground$édieving they were in complianée(Doc. 213 at 17-19).
The defendants focus their efforts on the good faigiment, arguing thaheir “honest intention
to ascertain and follow the law” foundered orfeshelant Aguirre’s laclof understanding of the
requirements of the FLSA. (Do213 at 18, 2). Whatever the \dity of this argument with
respect to the good faith element of the deferglaaffirmative defense, it does nothing to
support the objective element, as “an employayiwrance of the requirements of the FLSA

does not constitute reasonabjeounds for believing that it complied with the statute.”

® The defendants do assert that defendant Aguirre sought legal counsel and reached out to Saint-
Hilaire “to ask her help verifyig that the new Casio computerfstgr and his new systems were
in compliance.” (Doc. 213 at 2) Reliance on attorneys, exfg or the DOL compose the
typical forms of evidence courts find persiv@ in holding FLSA violations reasonableabst v.
Oklahoma Gas & Elec. C0228 F.3d 1128, 1136 (10th Cir. 2008)xkley v. Dep't of Corr. of
State of Kan.844 F. Supp. 680, 688 (D. Kai994). Even if the Court found this evidence to
support a claim that the defendants had aealle grounds for believing they were in
compliance, however, these grounds would apply tmkthe period during which they used the
Casio machines. Because the defendants haw#ted that they altered the Casio time records
in order to reduce the numbef hours worked by—and wages paid to—their employees, the
defendants have no claim of good faith during Hzemhe period. The defendants, of course, must
present evidence sufficient to suppboth elements of their affnative defense, and as a result
are not helped by evidence that they sought ecdudnem Saint-Hilaireregarding purported latter
attempts at compliance.
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Terwilliger v. Home of Hope, Inc21 F. Supp. 2d 1294, 1304 (N.D. Okla. 1998) (cifbaty v.
Elias, 733 F.2d 720, 726 (10th Cir.1984)).

Accordingly, because the defendants havenmetttheir burden to present evidence of the
objective reasonableness ofeith FLSA violations, the &cretary’s Motion for Summary
Judgment is granted with respée liquidated damages.

e. Injunction

Finally, the Secretary asks the Court tpoendefendants from committing future FLSA
violations, based on their “patteot violations and deceit,” ctéinued violations following the
first DOL investigation, the lackf any “extraordinary efforts tprevent violations,” and efforts
purportedly taken by the defendamdsdeter their employees froreporting violations. (Doc.
191 at 33-34). The defendants contest only thend that they threatened or deceived their
employees or otherwise attemgte® deter them from reportingolations to or communicating
with the DOL. (Doc. 213 at 19-20).

Section 17 of the FLSA empowers district cotiotéssue injunctions against violations of
the Act, including the overtimand record keeping provisiondVetzler v. IBP, Ing.127 F.3d
959, 963 (10th Cir. 1997%ee alsa?9 U.S.C. 88 207, 211, 215, 217. “Permanent prospective
injunctions serve to effectuateongressional policy againstistandard labor conditions by
preventing future violations.”ld. (citation omitted). Such injutions are remedial rather than
punitive. Id. (citations omitted). The Secretary, as movant, bears the burden to show that the
injunction is necessary.ld. (citation omitted). Prospective injunctions place no substantial
hardship on employers as they require no more than what the Act does—compliance with the

law. Id. (citation omitted).
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For a district court to issue a permangmnianction, there must exist “some cognizable
danger of recurrent violation, somethimpre than . . . mere possibility fd. (citation omitted).
While a showing of past violations can sugpmipermanent injunction, a permanent injunction
may issue without such a showingl. The fact that a defendantaarrently in compliance with
the FLSA is not enough to demyjunctive relief, especially wherthat compliace is the result
of government scrutinyld. (citation omitted).

In deciding whether to grant a prospective mgjion, district courts consider a variety of
factors, including the employer’s previous conditst,current conduct, and the reliability of its
promises of future compliancdd. (citation omitted). In cases iwhich the court finds a past
violation, it must “balance thdinding against factors indicatirg reasonable likelihood that the
violation will not recur, such athe employer’s intent to comply, extraordinary efforts taken to
prevent recurrence, the absence of repetiigkations, and the absence of bad failt. at 963-

64 (citations omitted).

The defendants have repeatedly arguedithets always been their intention to comply
with the FLSA and that they plan to do theirsbé& comply in the future. Furthermore, the
defendants have allegedaigh facts to make a triable issudhdir lack of bad faith. However,
the defendants have admitted to past condueialation of the FLSA, and further violations
following and in spite of intervention by theOL. Their difficulty achieving compliance
suggests that additional encouragement is warrdatedsure the hability of their promises of
future compliance, yet the defendants makeattempt to suggest any “extraordinary efforts”
they have taken or might take to prevent reence. Given their admissions, even taken in the
light most favorable to the defendants the fantlicate that the defelants have repeatedly

failed to comply with the dictas of the FLSA in spite of a good faith desire to do so and
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government oversight. Additional encouragementerguired. In an effort to promote their
compliance the Court accordingbyders the defendants to do attthe law already requires of
them, and hereby enjoins the defendants from committing future violations of the FLSA.

[11.  Conclusion

By failing to address or rebut the Secretargiguments that they are covered employers
under the FLSA, or that they violated the FLSMinimum wage, overtig, and recordkeeping
provisions, the defendants haveaationed their ability toontest these claims and as a result the
Secretary’s summary judgment motigngranted as to these issues. As issues of material fact
persist with respect to the question of thdlfwness of the defendants’ violations, and
recognizing that questiorts intent are best reserved foetfactfinder, the Secretary’s summary
judgment motion is denied as to willfulness.

In light of the lack of reliable employer records in this case, the Court also grants the
Secretary’s Motion as to his dages calculation, except that this portion of the Motion is denied
as to the payments defendant Aguirre clabmdhave made in compliance with the Harvard
Settlement, which were not then kicked backhi® defendants. The Court notes that the final
damages calculation may require modification, delpgg on the outcome of trial regarding both
the defendants’ willfulness and Aguirre’s claimhave partially complied with the settlement
agreement.

As the defendants have submitted no evidence or argument, other than ignorance of the
law, to show reasonable grounds for their beliaf they were in compliance with the FLSA, the
Secretary’s Motion is granted @sliquidated damages.

Finally, the Court hereby enjoins the defendants from committing further violations of

the FLSA.
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IT ISTHEREFORE ORDERED that the United Statese&etary of Labor’s Motion for
Summary Judgment (Doc. 190, 191)gisanted in part in accordance with this Opinion and
Order.

SO ORDERED this 10th day of July, 2015.
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