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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

KAREN L. L'GGRKE, )
)
Maintiff, )
)
2 ) CaseNo. 12-CV-596-JED-TLW
)
ASSET PLUS CORPORATION, et al., )
)
)
Defendants. )

OPINION AND ORDER

The Court has for its consideration defendsinthael S. McGrath’s Motion to Dismiss
and Brief in Support (Doc. 13)McGrath moves the Court to diga plaintiff's claims against
him pursuant to Fed. R. Civ. P. 12(b)(1) and 12(b)(6).

BACKGROUND

This is an employment discrimination actiomtially brought in Tulsa County District
Court by plaintiff Karen L. L'Ggrk (“L’Ggrke” or “plaintiff”) against three defendants that she
alleges to have been her joint employers, Asagt Bbrporation (“Asset Plus”), Staff One, Inc.
(“Staff One”), and McGrath, an officer of Ass®lus. In short, L'Ggrke alleges that the
defendants discriminated against ba the basis of her sex, herragn unnamed disability, and
the inter-racial character of hdomestic relationship, which eltharacterizes as a common law
marriage. L'Ggrke was employed as a leasiogsaltant at the Fountain Crest Apartments in
Tulsa from November of 2009 to April 4, 201She claims that, during that time, she was
harassed, threatened, and ultimately terminbéesgd upon discriminatory motivations.

On July 7, 2011, L'Ggrke filed a Charge of Discrimination with the Oklahoma Human

Rights Commission and EEOC (tHEEOC charge”). (See o 13-2). On April 9, 2012,
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L'Ggrke filed her Amended Petition in Tulsa County District Court which was removed by the

defendants to this Court on October 23, 20125drke’s Amended Petition alleges claims under

(1) Title VIl of the Civil Rights Act of 1964 (“Title VII"); (2) the Age Discrimination in

Employment Act (*ADEA"); (3) the Americansvith Disabilities A¢ (*ADA”); and (4) 42

U.S.C. § 1981 (“§ 1981"). Defendant McGrath neseks dismissal of all claims against him for

lack of subject matter jurisdictn and failure to state a claim upehich relief can be granted.
STANDARDS

McGrath seeks dismissal of the claims agaihim under Rules 12(b)(1) and 12(b)(6).
Generally speaking, in considering a motion dismiss, the Court must rely only on the
allegations contained in the complairBee Holt v. United State46 F.3d 1000, 1002 (10th Cir.
1995). This is not so where, as hesegDoc. 13, at 3 n.1), a partyakes a factual attack on
subject matter jurisdiction under Rule 12(b)(1). “When a party challenges the allegations
supporting subject-matter jurisdiatipthe ‘court has wide discreti to allow affidavits, other
documents, and a limited evidemyidnearing to resolve disputed jurisdictional factsDavis ex
rel. Davis v. United States343 F.3d 1282, 1296 (10th Cir. 2003) (quotirglt, 46 F.3d at
1003). “In such instances, a court's referancevidence outside the pleadings does not convert
the motion [to dismiss] to a Rul® motion [for summary judgment].ld.

In considering a motion under RuL2(b)(6), a court must tlgmine whether the plaintiff
has stated a claim upon which relief may be @n A motion to disnsis is properly granted
when a complaint provides no “more than lakseisl conclusions, andfarmulaic recitation of
the elements of a cause of actiorBell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007). A
complaint must contain enough “fadts state a claim teelief that is plasible on its face” and

the factual allegations “ost be enough to raise a right tiegkabove the spedative level.” 1d.



(citations omitted). “Once a claim has beeatesd adequately, it may be supported by showing
any set of facts consistewith the allegations in the complaintld. at 562. Although decided
within an antitrust contexffwomblyarticulated the pleading standard for all civil actichee
Ashcroft v. Igbgl556 U.S. 662 (2009). For the purposenalking the dismissal determination, a
court must accept all the well-pleaded allegationthefcomplaint as true, even if doubtful, and
must construe the allegations in tlght most favorable to claimanffwombly 550 U.S. at 555;
Alvarado v. KOB-TV, L.L.C493 F.3d 1210, 1215 (10th Cir. 200®)pffett v. Halliburton
Energy Servs., Inc291 F.3d 1227, 1231 (10th Cir. 2002). Heoee a court need not accept as
true those allegations that are conclusory in natuggikson v. Pawnee Cnty. Bd. Of Cnty.
Com'rs 263 F.3d 1151, 1154-55 (10th Cir. 2001). ‘$6¢lusory allegations without supporting
factual averments are insufficient to sta claim upon which relief can be basedCory v.
Allstate Ins, 583 F.3d 1240, 1244 (10th Cir. 2009) (quotttgll v. Bellmon 935 F.3d 1106,
1109-10 (10th Cir. 1991)).

ANALYSIS

L'Garke’s Title VII, ADEA, and ADA Claims against McGrath

A. Exhaustion of Administrative Remedies
McGrath first seeks dismissal on the basis thigt Court lacks subject matter jurisdiction
over plaintiff's claims againgtim under Title VII, the ADEA, ad the ADA. This results, he
contends, from L'Ggrke’s failer to specifically name him in her EEOC charge. L'Ggrke
responds that she needn’t have named hithenEEOC charge becaussaming an entity [it
appears she is referring to Asgdus] which has forfeited itsgint to do business is tantamount
to naming its individual directo@nd officers.” (Doc. 23). Inupport of this argument, L’'Ggrke

cites (XLA. STAT. tit. 68, § 1212(C), a statute which pésncorporate officers to be held



personally liable for debts ‘fwch may be created or incad with his or her knowledge,
approval and consent, within this state” if t@mpany has forfeited its right to do business in
Oklahoma. To be clear, the Court perceives kKets argument to be that, at the time she filed
her EEOC charge, Asset Plus and®dath had already incurred a débter, i.e., her contingent
tort claims.

Aside from the preemption issues likely meted by plaintiff's attempted application of
8§ 1212 in the manner suggested (which the Eartie not discuss), this statute is plainly
inapplicable to her claims against McGrath, astba claims do not constitute a “debt” that was
“‘incurred” under the statute.

As an initial matter, statutes such as 8§ 12idl#ch impose liability on corporate directors
and officers, are penal mature and are generally to be slyictoonstrued in favor of those sought
to be charged. Midvale Min. & Mfg. Co. v. Dutron Corp569 P.2d 442, 443 (Okla. 1977).
Section 1212(C) “conditions pensal liability of a corporate officer and shareholder on such
corporate officer or shareholderactual knowledge of the debt or approval/condonation
thereof.” Puckett v. CornelsqrB97 P.2d 1154, 1156 (Okl&t. App. 1995) (citingBrown Qil
Co. v. Shipley706 P.2d 173, 176 (Okla. Ct. App. 1984)) (emphasis added). In addition, “the
word ‘incur’ as used in § 1212(c) means ‘to becdialgle for,” and ‘the word ‘liable’ means the
state of one being bound in law to do, pay, okengood something which can be enforced by
legal action.””K.J. McNitt Const., Inc. v. Economopoul@38 P.3d 983, 984-85 (Okla. Ct. App.
2001) (quotingPhillips & Stong Engineering Co. v. Howard B. James Associates, 528 P.2d
1013, 1016 (Okla. Ct. App. 1974). McGrath canmugsibly have had actual knowledge of any
debt owed to L'Ggrke because Asset Plus wat, at the time she filed her EEOC charge,

“bound in law” to pay a judgment to L'Ggrke fber tort claims against him. In addition, no



debt was “incurred” for which McGrath could lpersonally liable. L'Ggrke’s tort claims
against Asset Plus were (and still are) no moea thontingent liabilitis (at the very best);
certainly not a debt or debts that Asset Plus alesady liable to pay at the time she filed her
EEOC charge. L'Ggrke’s Amended Petition and response brief put forth no allegations or
evidence that would show any othaebt purportedly owed by Asset Plus to L'Ggrke. Thus, §
1212(C) does not provide a basis to alleviatey federal exhaustion requirements which
L'Ggrke was subject to at the time her lawsuit was filed.

Prior to the filing of clans under Title VII, the ADEA, and the ADA, a plaintiff must
exhaust federal administrative remedies. Withsatisfaction of this prerequisite, the Court
lacks subject matter jurisdictiamver such unexhausted claimSeeJones v. Runyqrdl F.3d
1398, 1399 (10th Cir. 1996) (“Exhaustion of adrsirative remedies is a “jurisdictional
prerequisite” to suit under Title VII.”) (quotin§ampson v. Civiletti632 F.2d 860, 862 (10th
Cir. 1980)); Jones v. U.P.S., Inc., 502 FRr6, 1183 (10th Cir. 2007) (“Title | of the ADA
requires a plaintiff to exhaust her administra remedies before filing suit.”) (citingacKenzie
v. City & County of Denver414 F.3d 1266, 1274 (10th Cir. 2005%hikles v. Sprint/United
Mgmt. Co, 426 F.3d 1304, 1317 (10th Cir. 2005) (“we holdtta plaintiff's exhaustion of his or
her administrative remedies is a jurisdictal prerequisite to suit under the ADEA”).

At a minimum, a plaintiff isrequired to file an EEOC charge of discrimination under
Title VII, the ADEA, and the ADA, which sharailsstantially similar exhastion requirements.
Shikles 426 F.3d at 1309 (“Because we must consthee charge filingrequirements of the
ADEA and Title VII consistently, to the extent thhbse requirements are similar, we must also
construe the charge filing requirements of #&i2EA and the ADA consistently.”). An EEOC

charge must name each defendant agaifsth a plaintiff intends to pursue claimsSee



Knowlton v. Teltrust Phones, Ind89 F.3d 1177, 1185 (10th Cir. 1999). The Tenth Circuit has
recognized two narrow exceptionsttos rule in situabns when “the defendant was informally
referred to in the body of the clgar or where there is sufficientedtity of interest between the
respondent and the defendant tos$a the intention of Title Vlithat the defendant have notice

of the charge and the EEOC haveopportunity to attempt conciliation.Romero v. Union Pac.

R.R, 615 F.2d 1303, 1311 (10th Cir. 1980). Ramerog the Tenth Circuit statl four factors that

should be considered when a plaintiff attempts to bring a lawsuit against a defendant not named
in the plaintiff's EEOC charge:

1) whether the role of the unnamed pasould through reasonable effort by the

complainant be ascertained at the time of the filing of the EEOC complaint; 2)

whether, under the circumstances, the interests of a named party are so similar as

the unnamed party's that for the purpo$@btaining voluntary conciliation and
compliance it would be unnesgary to include the unmeed party in the EEOC
proceedings; 3) whether its absence ftamEEOC proceedings resulted in actual
prejudice to the interestd the unnamed party; 4) wther the unnamed party has

in some way represented to the corm@at that its relationship with the

complainant is to be through the named party.

Id. at 1312 (quotingslus v. G.C. Murphy Cp562 F.2d 880, 888 (3d Cir. 1977)).

Plaintiff concedes that she did not speclficast McGrath’s name in her EEOC charge.
However, it appears that she has arguably allegedhbatance that “there is sufficient identity of
interest,”see id, between McGrath and the other two defensléo satisfy the requisite notice by
arguing that the defendants are joint employeitseiain an unrelated ston of her response
brief. Having considered the folRomerofactors, the Court finds that there is not sufficient
identity of interest between McGrath and his esgpl, Asset Plus, or between he and Staff One,

to alleviate L’Ggrke’s need to speciilly name him in her EEOC char§e.Critical to the

Court’s determination is the fact that, as @fficer of Asset PlusMcGrath is unlikely to

1 L'Ggrke’s Amended Petition does not allege that McGrath drasemployment or other
relationship to defendant Staff One.



anticipate being haled into court as an indiaidto answer a plairitis alleged employment
claims without notice from the EEOC. As discussefiia, individual liabiity is generally
unavailable under Title VII, the ADEA, and the AD An individual skh as McGrath would
thus have no reason to suspect from the face of L’'Ggrke’s EEOC charge that he would be a party
to an eventual lawsuit bringing such claims. This is likely to result in prejudicial surprise. In
addition, L’Ggrke has not alleged that she waswara of the identity of the individuals who
allegedly harassed her and ware/olved in her termination. Thus, there would be no
justification based upon lack of knowledge of identity to omit McGsattame from the EEOC
charge. Accordingly, L’'Ggrke’s failure to namMcGrath in her EEOC charge is fatal to her
Title VII, ADEA, and ADA claims, as the Coutacks subject matter jurisdiction over those
claims.

B. Individual Liability and Joint Employer Status

McGrath also argues that, even had L'Ggneened McGrath in her EEOC charge, which
she did not, her claims undertl&i VII, the ADEA, and theADA would be barred because
individual supervisory liability is not permitleunder those statutes. L'Ggrke’s response brief
does not directly confront thergument, however she makes aiety of statements regarding
McGrath'’s alleged status as a joint employer higr remaining defendants, Asset Plus and Staff
One.

McGrath is correct that Title VII, th&@DEA, and the ADA prohibit liability against
individual supervisory employees, as they aoe considered “employers” under the respective
statutes. See, e.g., Haynes v. William88 F.3d 898, 899 (10th Cir. 1996) (“Under Title
VII...individual capacity suits are inappropriate.€Ttelief granted under Title VIl is against the

employer, not individual employees whose actwould constitute a violation of the Act.”)



(quoting Sauers v. Salt Lake County F.3d 1122, 1125 (10th Cir. 1993utler v. City of
Prairie Village, Kansas172 F.3d 736, 744 (10th Cir. 199%)po(ding that “the ADA precludes
personal capacity suits agdinadividuals who do not otheige qualify as employers” and
recognizing that this position is consistent with mhajority of federal cirait and district courts
with regard to the ADEA)Stults v. Conoco, Inc76 F.3d 651, 655 (5th €i1996) (holding “the
ADEA provides no basis fondividual liability for supevisory employees.”).

Consistent with the absence of mere reference to McGrath in her EEOC charge,
L'Ggrke’s Amended Petition puts fortho facts which could support the conclusion that
McGrath was himself an “employer” (i.e., tfdtGrath personally employet least 15 people —
the statutory requirements under Title VII and Ai2A — or 20 people in an industry that affects
commerce — required for the ADEASee42 U.S.C. § 12111(5) (ADA); 42 U.S.C. §8 2000e(b)
(Title V1I); 29 U.S.C. 8§ 630(b) (ADEA)). Heclaims under Title VII, the ADEA, and the ADA
would therefore be subject to dismissal on this alternative basis.

To the extent that L'Ggrke’s statemernits her response brief regarding McGrath’'s
alleged status as a “joint employer” are inted to apply to her Title VII, ADEA, and ADA
claims, this argument also fafls.A plaintiff is required to @ad facts which demonstrate the
existence of a joint employment relationshigédxd upon the totality of the working relationship
between the parties alleged to be joint employ&wse, e.g., Konah v. Dist. of Colum#45 F.
Supp. 2d 61, 71 (D.D.C. 2011) (dismissing Title VIl oidior failure to plead facts sufficient to
support joint employer status). L'Ggrke’s allegas don’t even come close. Instead, she states
only that McGrath, whom she refers to as “giresident, CEO or other principal officer” of

Asset Plus, “was at all times material heretainlff's joint employer with the other defendants

2 Her argument regarding joint liability is madea section entitled “Plaintiff has Sufficiently
Stated a Claim against McGrath undei#13.C. § 1981.” (Doc. 23, at 3).
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within the meaning of Title W, Section 1981, the ADEA and the ADA.” This statement is
nothing more than a legal conclusion that is efhtiunsupported by any factual allegations. In
any event, L'Ggrke’s theory that McGrath, asimaividual officer of Asset Plus, may be liable
as a joint employer with Assetu?l finds no support in the lawPlaintiff has not cited a single
case under Title Vlithe ADEA, or the ADA where a counias found an individual officer of a
corporate entity to be a joint employer witls lown employer. The Court has likewise found no
such case. A finding that McGrath was a joint employer under the circumstances would be
tantamount to piercing the corporate veil — a generally disfavored legal remedy and one which
L'Ggrke has pled no facts to suppoisee, e.g., Yoder v. Honeywell .Int04 F.3d 1215, 1220
(10th Cir. 1997) (“[Clorporate Vis exist for a reason and shoudd pierced only reluctantly and
cautiously.”) (quoting Boughton v. Cotter Corp 65 F.3d 823, 836 (10th Cir. 1995)).
Accordingly, L'Ggrke’s allegation that McGiatshould be considered a joint employer under
Title VII, the ADEA, and the ADA does not#athese claims from dismissal.

Given the numerous problems associateth W'Ggrke’s Title VII, ADEA, and ADA
claims against McGrath in his individual cajpacit appears that aemdment would be futile
with respect to these claims as to McGratAccordingly, these claims are dismissed with
prejudice as to McGrath.

[l L'Garke’s Section 1981Claim against McGrath

McGrath also seeks dismissal of L'Ggrk&'4981 claim on the basis that she has failed
to satisfy federal pleading standards. SpecificdicGrath argues that phiff has not pled any
facts which would show that McGrath was perdlgnaavolved in any alleged discriminatory
activity. L’Ggrke’s entire response this assertion is the following:

McGrath’s argument, however, overlooks tRlaintiff's expres allegation that
(1) McGrath “was at all timematerial hereto Plairitis joint employer with the



other Defendants within the meaning. of. Section 1981” [Dkt. #13-1, p. 2, 1 5];

and (2) “Defendants [i.e., all Defendantincluding McGrath] terminated

Plaintiff's employment on Apri#t, 2011.” [Dkt. #13-1, pp. 3-4, 1 10][.]

(Doc. 23, at 5). The Court has already determithetl McGrath cannot be considered a “joint
employer” based upon the allegations contained @grke’s Amended Petition and applicable
law. Thus, the Court is left to determine whether allegation that thelefendants” terminated
her employment is sufficient to afje a claim against McGrath under § 1981.

To impose personal liability under 42 U.S81981, a plaintiff must show an individual
defendant was personally involvadthe alleged discriminatiomd establish an affirmative link
to the acts of intentional discrimination to sally connect the defendant with the claimed
discriminatory practice Allen v. Denver Public School B&28 F.2d 978, 983 (10th Cir. 1991),
disapproved on other grounds, Kendrick v. Penske Transp. Servs.220cF.3d 1220, 1228
(10th Cir. 2000). “[Plersonal involvement cd®e shown through allegations of personal
direction or of actual owledge and acquiescenc€hellen v. John Pickle Co., Inc446 F.
Supp. 2d 1247, 1286 (N.D. Okla. 2006) (quotifigures v. Board of Puiz Utilities of Kansas
City, Kan.,731 F.Supp. 1479, 1483 (D. Kan. 1990)).

L'Ggrke’s allegations, viewed in the light most favorable to her, are insufficient to plead
that McGrath was personally involved in anysaliminatory activity or to establish an
affirmative link between the alledaliscrimination and M@rath. Her conclusory allegation that
the defendants terminated her employment sfficient to make this connection under the
Twomblylgbal standards. Her § 1981 claim is thus sabjo dismissal. Given the current stage
of this litigation, the Court willpermit plaintiff to file an amnded complaint re-alleging this
claim if she is in possession of facts which establish an affirmative link between McGrath and

the alleged discriminatory activity, i.e., penal involvement or knoledge and acquiescence.
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IT IS THEREFORE ORDERED that defendant Michael S. McGrath’'s Motion to
Dismiss and Brief in Support (Doc. 13)gsanted. Plaintiff's claims against defendant McGrath
under Title VII, the ADEA, and the ADA ardismissed with prejudice Plaintiff's § 1981
claim against defendant McGrath agssmissed without prejudice unless plaintiff files an
amended complaint within 14 days re-alleghgy 8 1981 claim against McGrath in a manner
which cures the pleading deficiency noted abby supplying sufficient factual information to
support the claim.

IT IS FURTHER ORDERED that the parties are to submit a joint status report within

21 days which provides information with respexthe parties’ respective needs for continued

JOHN ZDOMWDELL
UNITED SYATES DISTRICT JUDGr

discovery, if any, and othecheduling needs.

SO ORDERED this 31st day of July, 2013.
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