Carver v. Social Security Administration Doc. 33

UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

JIMMY DALE CARVER,
Plaintiff,

V. Case No. 12-CV-0614-CVE-TLW

CAROLYN W. COLVIN,

Acting Commissioner of the
Social Security Administration,

N N N N N N N N N N N

Defendant.

OPINION AND ORDER

On February 14, 2014, Magistrate Judge T. Lane Wilson entered a report and
recommendatic (Dkt. # 31) recommendin thaithe Court affirm the decisior of the Commissioner
of the Socia Security Administratior to deny plaintiff’s claim for disability benefits Plaintiff has
filed an objection to the report and recommendation, and requests either an award of b anefits or
remanc of the cast for further administrativi proceeding: Dkt. # 32. Plaintiff argues that the
administrativilawjudge (ALJ) incorrectlydetermine his residual functional capacity (RFC), failed
to properly formulate his hypothetical questions tovocationa exper (VE), failed to properly
consider medical evidence and a third-party function report, and weighed plaintiff's credibility
incorrectly. _Id.

l.
On November 13, 2009, plaintiff applied for diday benefits, Dkt. # 10-5, at 2-4, alleging

that he has been unable to work since Mdrc2003, because of his disabling condition.atcb.

Plaintiff alleges that an injury to his T-10 ventaland his depression limit his ability to work. Dkt.
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# 10-6, at 22. Plaintiffs @im was initially denied on February 26, 2010, and again on
reconsideration on May 3, 2010. Dkt. # 10-3; Dkt. # 10-4, at 2-5, 7-8.

Plaintiff requeste ahearincbeforear ALJ, ancahearin¢was helconMarct 24,2011 Dkt.
# 10-4 al 10-11 Dkt. # 10-2 ai 43. Plaintiff appeared at the hearing and was represented by an
attorney Dkt. # 10-2, at 43. Platiff was twenty-six years oldn the date of the hearinCompare
id. at 45, with id. at 49-50. He lives with his fiancée, and their household income consists of the
fiancée’sgovernmer benefits I1d.a152,56. Plaintiff has a GED ansbme vocational training, but
he doe«nothave a college degree Id. al50. At the time of the hearg, plaintiff was not taking any
medications 1d.al61. He stated that heald not afford any treatment and was not receiving any,
beyonc groug therapy stemmin¢ from a felony conviction 1d. at 60-61. Plaintiff stated that he
workec as alinemar in a factory anc as part of a sanitatiol tearn al a mushroor farm. Id. at 56-57.
Plaintiff alsc briefly workec for Penma Personne Services bui quit working due to discomfor in
hisback Id.at55. That job, at which plaintiff workeshe day a week for no more than a month,
entailed pushing wheelbarrows weighing from two to five hundred poundat 38, 62.

Plaintiff sleeps approximately ten hours per night.atdb7-58. He has a driver’s license
ancdrivesapproximatel onceaday Id.ai50-51 Plaintiff claimeche hasproblem:with hisvision
anc thar his driver’s license¢ has a left outside rearview mirror restriction 1d. at51. Plaintiff helps
with househol chores such as cooking and cleaning.at8. Plaintiff is able to bathe and dress
himself, with reminders._IdPlaintiff reads magazines and books, watches television, and plays
video games, ldat 59. Plaintiff states that he gaick up objects weighing up to fifteen pounds,
walk for thirty minutes at a time, and sit fibrirty to forty-five mnutes at a time. lcat 60. He

claims to have trouble maintaining his balance, due to his kd. at 52.



The ALJ callecaVE, Michae J. Wisemantotestify. Wiseman testified that all of plaintiff's
formel employmer hac a specific vocationa preparatio (SVP) level of 2. 1d. at 63. The ALJ
posed a hypothetical questtaio the VE. Id. al 64-65 The VE testified that the hypothetical
claiman coulc performr light work a< ar electronic assemble or housekeepranc sedentar work
as a semiconductc assemble or clerica mailer Id. at 65-66> The ALJ then add¢ar additional
limitation of a sit/stancoptior anc ar additiona limitation of close supervisior Id.ai67-68 The
VE testified that either limitation euld preclude plaintiff from workingld.

OnApril 14,2011 the ALJ entererawrittendecisiordenyingplaintiff's claimfor disability

benefits Dkt. # 10-2, at 19-42. The Alfound that plaintiff had nohgaged in substantial gainful

! The question was:
[A]ssume 25 years of age on the pratexfiling date here; assume now 26
years of age; assume an individu@hva high school education in the form
of a GED, assume for a moment the past work you’'ve described without
making any findings of SGA because Imot sure that level rises to SGA
level work. Assume nevertheless we’re looking at light work or sedentary
work only in the first hypothetical. Assume any -- some additional factors
here. Assume no climbing of ropé&sjders, scaffolds, unprotected heights,
or dangerous machinery parts; assume also an individual limited to
understanding, remembering, and carrying out simple instructions in a work-
related setting; assume any interaction with coworkers and supervisors under
a routine supervision; assume itetion with the public only occasionally;
and you can assume symptoms from aetgrof sources. It could be pain,
could be fatigue, could be depression, any of those, all of them variously
described and of sufficient severity. B8 to be noticeable to that person at
all times and able to remain attentive, responsive, and perform work
assignments within the above limits I've just given you.

Dkt. # 10-2, at 65.

2 The VE also testified that plaintiff would tienited to the sedentary jobs if the following
were also assumed: “walking or standing twours of an eight-hour day; sitting six hours
of an eight-hour day; postural limits be it bending and stooping, kneeling, crouching,
crawling occasionally; only overhead reachongy [sic] occasionally; [and] use of foot
pedals only occasionally.”



activity since his applicatior date 1d. at 253 The ALJ found thaplaintiff had the severe
impairment of “back pair in the thoracicanc lumbai spine obesity mooc disorder not otherwise
specified history of substanc abuse in remission personalit' disorder not otherwist specified
(antisociafeatures’ anc reduceivisua acuity in the left eye (which may be more thar de minimus
[sic]).” Id. al 25-26 With regar to plaintiff's vision, the ALJ determined that that impairment
cause “no more thar minimal limitation in the ability to perforn basicwork activities.” 1d. a1 262

The ALJ founc thai none of thoseimpairments nor any combinatiol of thos¢impairments,
me1 or medically equaleithe listecimpairment in 20 C.F.R Par 404 Subpar P, Appendi>1. 1d.
In determining whether plaintiffiet or medically equaled the listed impairments, the ALJ concluded
thai plaintiff hasmild restrictions in activities of daily limig, moderate difficulties in social function,
ancmoderat difficulties with regarcto concentratior persistencior pace Id.al27-28 There was
nc evidenci of decompensaticin therecord Id.ai28. To reach these conclusions, the ALJ relied
on the findings of the consultive medical exasrinthe statements of plaintiff's fiancée, and

plaintiff's own statements|d. at 27-28.

3 Plaintiff had briefly worked after the applitan date, but that work was not substantial
gainful activity. Dkt. # 10-2, at 25.

4 Plaintiff had been diagnosed as blind in lleit eye. Dkt. # 1@, at 26. However, this
diagnosis was based on plaintiff's uncorrected visual acuity of right eye 20/20 and left eye
20/200._ld.Plaintiff was not wedng glasses at the time of that examination. Hdwever,
plaintiff uses glasses prescribed by a doatmt has not received any other treatment for
vision problems._ld.

> The ALJ specifically considered ltisg 1.04, Listing 12.04, Isting 12.06, Lsting 12.08,
and Listing 12.09. Dkt. # 10-2, at 26-27.
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The ALJ ther reviewe( plaintiffs tesimony and the medical evidenced. al 31-36°
Plaintiff hac undergon @a consultive exan on Januar 14, 2010 Id. al 31. Plaintiff's chief
complain was that he had been experiencing dorsal pain since Id. al 31-32 This pain was
the resul of a compressio fracture sustaine playinc football. 1d. al 32. The examinin¢physician
determine thai plaintiff coulc walk normally buiwastende in the dorsa anc lumbai midline. Id.
Plaintiff “had gooc full range¢of motior of the spine bui with pair onrangeof motior testin¢ of the
lumbosaral spine.” Id. The physician determined that plaintiff “had no sensory loss, and deep
tendor reflexe: were 2/4 bilaterally.” 1d. The physician further determined that plaintiff could
“read write, sit up, transfer reach bend manipulat: object: with his hands do activities of daily
living, carryanclift, squaanckneel.” Id. The examining physician diagnosed plaintiff with lower
dorsal pain, a history of depression, and blindness in the lefid. e.

Plaintiff's primary care treatmer was al Northeaster Tribal Health. I[d. On March 29,
2010 plaintiff complaineiof backpain 1d. A physical examination revealed point tenderness over
the spinou:proces of T-10. Id. X-rays taken at that time “revealed mild facet arthorosis bilaterally
at the L5 level, Schmorl nodes at L4-L5 and L5-S1, and a severe age indeterminate compression
deformity at the T10 level.'Id. Tramadol and ibuprofen were prescribed for plaintiff's pdd.
Plaintiff latel state( to a physician’s assitant that the Tramadol and ibuprofen did not help much
with his back pain 1d. The physician’s assistant stated ttha had nothing to offer [plaintiff] for
hislower backpain,”ancdiscontinue the medicatiol 1d. The physician’s assistant then suggested

a follow-up in one year, or as requireld.

6 The ALJ took note of plaintiff's obesity dag this stage. Dkt. # 10-2, at 32-33.

5



OnJanuar 12,2010 plaintiff underwer a psychologice consultiveexaminatior 1d.ai33.
Plaintiff's primary complaint: were depressiol anxiety anc vague hallucinaton experience: 1d.
The psychologis founc that plaintiff was cooperativ but “had a withdrawr manne anc ar overly
bluntec affect.” I1d. The psychologist statddat plaintiff's Generalntellectual Ability Estimate
was “borderline range vs. low averag range with learnin¢ disabilities.” 1d. The psychologist
believec plaintiff was cooperative bul somewhe vague anc that plaintiff may have been
minimizing behavior and substance-related difficultild. at 34.

The psychologist diagnosed plaintiff with

psychiatricdisorder not otherwistspecified provisional Rule Out; mooc disorder,

noiotherwisespecifiedlearnin¢disorder nototherwistspecified provisional Rule

Out; history of methamphetamin opioid, anc cannabi dependenc full sustained

remissiol (remission status per [plaintiff's] report); personality disorder, not

otherwist specifiec (antisocia features, anc borderline intellectual functioning,
provisional, Rule Out.

Id. The psychologist assigned plaintiff a GloBasessment of Functioning (GAF) Scale score of

45. 1d. The ALJ accepted the psychologist’s definitive diagnoses, but rejected the psychologist’s

provisiona diagnose: Id. The psychologist also included opinion evidence as to plaintiff's

estimate capabilitie: anc diagnose:1d. ai 35-36/ The ALJ accorded great weight to that opinion

evidence 1d.al36. The ALJ also accorded great weighttte opinions of the medical consultants

anc consultive examiners of the State Disability Determination Services, in terms of plaintiff's

mental limitations.ld. at 37.

simple instructions, concentrate and persishoderately complex tasks, interact with the

Those estimated capabilities included plaintiff being able to understand and remember

public in a limited manner, interact with lsispervisors and co-workers in a limited manner,

and adapt to a simple work environment. Dkt. # 10-2, at 35.
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The ALJ alsc considere plaintiff's credibility. 1d. at 34-35 Because of discrepancies
betwee plaintiff's allegecsymptom anc the objective documentatio onfile, the ALJ determined
thaiplaintiff's “statementabou hisimpairment anctheirimpac onhis ability to performr activities
of daily living anc basicfunctions are noi entirely credible.’” 1d. at 34. The ALJ found the fact that
plaintiff's allegedly limited daily activities coulc not be objectively verified with a reasonable
degre: of certainty weighec agains a finding that plaintiff was credble, as did the fact that, even
if plaintiff’s activities of daily living were limitd, relatively weak medical and other evidence made
it difficult to attribute plaintiff's limitations tglaintiff's medical condition (as opposed to other
reasons)._ldat 34-35. The ALJ noted that plaintifad not received the degree of medical care
expected for a completely disabled individual #rat plaintiff’s medical care had been routine and
conservative in nature. IdVhile acknowledging that plaintiff @ims to be unable to afford care,
the ALJ found that “[t]here are public facilities @able to those who do not have insurance or who
are unable to pay for medical care,” and observedthasttiff has provided no evidence that he has
sought or been denied medical treatment frongewli care facilities or his treating sources. Id.
The ALJ found this failure to seek medical treatmenbnsistent with the existence of a constant
and disabling condition._IdAdditionally, the ALJ determined that while plaintiff’'s medical record
did suggest pain, the medical records did not sugigaisthe pain was so severe as to limit plaintiff
to the degree he alleges. IdThe ALJ also accorded great weight to the psychologist’s
determination that plaintiff was only partially reliable. &t36. The ALJ concluded that plaintiff
was partially credible. Icit 35. The ALJ did find credible prdiff's statement that he had not used

illegal substances since being released from prisorat Rb.



The ALJ mentions two function reports. k. 28. The ALJ cites to plaintiff's function
report when determining plaintiff’s mental limitations. In particular, the ALJ recognizes that the
report states that plaintiff is limited duegain, not because of a mental condition. Te ALJ also
reviewed a third-party function report submitted by plaintiff's fiancée. Id.

Based on the objective medical evidence and other evidence, the ALJ determined plaintiff's
RFC. Id.at 29-30.

He is limited to light and sedentary exertion work. He is unable to climb ropes,

ladders anc scaffolds anc is unable¢ to work in envircnments where he would be

expose to unprotecte heightsanc dangerou moving machiner parts He is able

to understan remembelanc carry out simple instruction:in a work-relate(setting,

anc is able to interac with co-workers and supervisors, under routine supervision.

Heis unable¢to interac with the public more thar occasionally He is afflicted with

symptom from a variety of sources to include moderate intermittent pain and

fatigue depressiorancallieddisordersall variouslydescribecthai are of sufficient

severity sc as to be noticeabl to him at all times but neverthele<is able to remain

attentive anc responsiv in a work-setting and would be able to perform work

assignments within the above-cited limitations.

Id. (italics removed). The ALJ determined that plaintiff's “medically determinable impairments
could reasonably be expected to cause thgeadlesymptoms; however, [plaintiff's] statements
concerning the intensity, persistence and limiting effects of these symptoms are not credible to the
extent they are inconsistent with the above [RFC] assessmenat 3dl.

The ALJ determined that plaintiff did not have any past relevant worlat 8. However,
the ALJ determined that a significant number of jobs exist that plaintiff could perforrat 38.

The ALJ stated, based on the testimony of thetl&, plaintiff could perform the requirements of

electronics assembler, housekeeper, semiconductor assembler, and clerical maité38-B8.

The ALJ concluded that plaintiff was not disabled. atd39.



OnAugus 14,2011 the Appeals Counci denie( plaintiff's reques for review 1d. al 2-4.
Wher the Appeal: Counci deniec review the ALJ’s decisior becam the Commissioner’ final

decision Wiederhol v. Barnhar, 121 Fed App’x 833 836 (10th Cir. 2005 Plaintiff filed this

castseekingjudicial review of the Commissioner’ decisior (Dkt. # 2), anc the matte wasreferred
to a magistrat judge for a repor anc recommendatio After the matter was fully briefed, the
magistrat judge enterd a report and recommendation recommending that the Commissioner’s
decisior to deny plaintiff's claim for disability benefit: be affirmed Dkt. # 31. Paintiff has filed
an objection (Dkt. # 32) to the report and recommendatio defendar has not filed a response
to plaintiff’'s objection and the time for defendant to respond has expired.
.

Without consent of the parties, the Court mefer any pretrial matter dispositive of a claim
to a magistrate judge for a report and recommendation. However, the parties may object to the
magistrate judge’s recommendation within fourteen days of service of the recommendation.

Schrader v. Fred A. Ray, M.D., P,@96 F.3d 968, 975 (10th Cir. 2002); Vega v. SutHegs F.3d

573, 579 (10th Cir. 1999). The Court “shall maldeanovo determination of those portions of the
report or specified proposed fimgjs or recommendations to which objection is made.” 28 U.S.C.
8§ 636(b)(1). The Court may accept, reject, or modify the report and recommendation of the

magistrate judge in whole or in part. Fed. R. Civ. P. 72(b).

This and all other unpublished opinions aregretedential but are cited for their persuasive
value. Sed-ed. R. App. P. 32.1; 10th Cir. R. 32.1.
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[l
The Socia Security Administratior has establishe afive-stef proces to review claims for
disability benefits See 2C C.F.R §404.152C The Tenth Circuit has outlined the five step process:

Stef one require: the agenc' to determini whethe a claiman is “presently encagec in
substantie gainful activity.” [Allen v. Barnhar, 357 F.3c 1140 114z (10tt Cir. 2004)] If

not. theagenc' proceedto consider ai stef two, whethe a claiman has“a medicallysevere
impairmen orimpairments. Id. An impairment is severe under the applicable regulations
if it significantly limits a claimant’s physica or menta ability to perform basic work
activities See 20C.F.R §404.1521 At step three, the ALdonsiders whether a claimant’s
medically sever impairments are equivalent to a condition “listed in the appendix of the
relevandisability regulation.” Allen, 357 F.3d at 1142. If a claimant’s impairments are not
equivalent to a listed impairment, the ALJ meshsider, at step four, whether a claimant’s
impairments prevent her from periing her past relevant workeeld. Even if a claimant

is so impaired, the agency considersstap five, whether she possesses the sufficient
residual functional capability to perform other work in the national econ&@ee/ld.

Wall v. Astrue 561 F.3d 1048, 1052 (10th Cir. 2009). The ALJdedithis case at step five of the
analysis and found that sufficient jobs existethmnational economy that plaintiff could perform,
given his RFC, age, work experience, and education. Dkt. # 10-2, at 38.

The Court may not reweigt the evidenc: or substituti its judgmen for thet of the ALJ.

Bowmar v. Astrue, 511 F.3¢ 1270 1272 (10tr Cir. 2008). Instead, th@ourt reviews the record

to determine if the ALJ applied the correcgaé standard and if his decision is supported by
substantial evidence. I8ubstantial evidence is “such ned@t evidence as a reasonable mind might

accept as adequate to supparbaclusion.”_O’Dell v. Shalalat4 F.3d 855, 858 (10th Cir. 1994).

“A decision is not based on substial evidence if it is overwhelmed by other evidence in the record

or if there is a mere scintilla of Elence supporting it.”_Hamlin v. Barnha®65 F.3d 1208, 1214

(10th Cir. 2004). The Court must meticulously examine the record as a whole and consider any

evidence that detracts from the Commissioner’s decision. Washington v. SBalgl&d 1437,

1439 (10th Cir. 1994).
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Plaintiff raises three objections to the magistjadge’s report. Dkt. # 32. Plaintiff argues
that the ALJ’'s RFC determination and hypotheticalstjoes to the VE were flawed, that the ALJ
failed to properly consider evidence, and thatAlhJ’'s incorrectly assessed plaintiff's credibility.

Id.
A. Hypothetical Questions to Vocational Expert and RFC Determination

Plaintiff argues that the ALJ failed to include all the findings of the nonexamining,
nontreating expert reviewers of the Staggency in his hypothetical to the VE. lat 1. The
reviewers marked in Section | tfeir report that plaintiff washoderately limited in his “ability to
accept instructions and respond appropriately to criticism from supervisors.” Dkt. # 10-7, at 18.
Section | of the reviewers’ report is entitled “Summary Conclusions” and “is for recording summary
conclusions.”_ldat 17. The section’s instructions statat th “[d]etailed explanation of the degree
of limitation . . . is to be recorded in Sien Il (Functional Capacity Assessment).” I8ection Il
of the reviewers’ report explains and elaboratethe reviewers’ summary conclusions in narrative
form. Id.at 19. This section states: “Claimant carfgyen simple tasks with routine supervision.
Claimant can relate to supervisors and peers on a superficial work basis. Claimant can relate
superficially to the general public on a limitedslza Claimant can adapt to a simple work
situation.” Id.

Neither the ALJ’s hypothetical questions, ras decisional RFCexplicitly included a
moderate limitation in plaintiff's ability to accepsinuctions and respond appropriately to criticism
from supervisors. Dk# 10-2, at 29-30, 64-68. Plaintiff argueattfailure to include this limitation

is contrary to the dictates of Haga v. As{rd82 F.3d 1205 (10th Cir. 2007). However, Haga

applies only where an ALJ has rejected sofren expert’s restriction findings. ldt 1208. Here,
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the ALJ did not reject any of the reviewefiisdings. The ALJ’s hypothetical questions included

the assumption of “an individual limited to understanding, remembering, and carrying out simple
instructions in a work-related setting” and tlss@mption of “any interaction with coworkers and
supervisors under a routine supervision.” Dkt. # 10-2, atB#ese assumptions are consistent with
the expert reviewer’s functional capacity assesgnmvhich incorporates the summary conclusion
that plaintiff has a moderate limitation in his ability to accept instructions and respond appropriately
to criticism. Dkt. # 10-7, at 17-19. An ALJ das#t have to use the exact language of the summary
conclusion in order to acceptit. S¢aga 482 F.3d at 1208 (stating that an RFC determination that

a claimant was “limited to ‘simple repetitive tasksth ‘only incidental contact with the public’ and

‘no requirement for making change™ constitui@s adoption of a regiver's conclusion that
claimant possessed moderate limitations in her ability to “[ulnderstand and remember detailed
instructions,” ‘[c]arry out detailed instructions,’ or ‘[ijnteract appropriately with the public™)
(alterations in original). Because the ALJ did regject the expert’s findings, properly questioned
the VE in regard to them, anctinded them within his RFC, Hagainapplicable and the report and
recommendation should not be rejected on this ground.

Plaintiff also argues that plaintiff's limitatioref social functioning and of concentration,
persistence, and pace must be included in th#sthypothetical questionte the VE. Dkt. # 32,

at4. The ALJ found that, with regard to concatibn, persistence, or pace, claimant has moderate

difficulties. Dkt. # 10-2, at 28The ALJ also found that plaintifas moderate difficulties in social

° Plaintiffs RFC states that heis able to understan remembe anc carry out simple

instruction:in awork-relate(setting, and is able to interact with co-workers and supervisors,
under routine supervision.” Dkt. # 1C at 30.
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functioning. _Id. These limitations are “pagraph B” limitations, used during step 2 and 3 of the
evaluation process. ldt 27-28.

[T]he limitations identified in the ‘paragraph B’ and ‘paragraph C’ criteria are not

an RFC assessment but are used to rateethezity of mental impairment(s) at steps

2 and 3 of the sequential evaluation process. The mental RFC assessment used at
steps 4 and 5 of the sequential evaluation process requires a more detailed
assessment by itemizing various functicongatained in the broad categories found

in paragraphsBand C . . ..

SSR 96-8p, 1996 WL 374184, at *4. An ALJ is najuieed to include paragraph B limitations in

his questions to the VE. Séemison ex rel. Sims v. Colvimb13 Fed. App’x 789, 793 (10th Cir.

2013) (holding that a hypotheticaldd/E needs to contain onlyglklaimant’s functional limitations

and restrictions and is not required to include paragraph B limitationsplse&wanson v.

Barnhart 190 Fed. App’x 655, 658 n.1 (10th Cir. 2006pncluding that by including in a
hypothetical question to the VE that the claimant had “marked restrictions in the ability to
understand, remember and carry out detailed intstng and the ability ‘to perform simple, but not
complex tasks under routine supervision’ -- asptions similar to those found in the hypothetical

guestions in this case -- the ALJ adequately accounted for the claimant’s moderate difficulties in
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concentration, persistence, or pace). Nonthefpublished Tenth Circuit cases cited by plaintiff
contradicts this rulé&

An unpublished case does stand for the proposition that a hypothetical question must

incorporate an ALJ’s paragraph B limitatiorWiederhol v. Barnhar, 121 Fed App’x 833 839
(10tk Cir. 2005) There, the court determined that a hypothetical question with the limitations of
“simple” anc “unskilled” work was toa broac anc unspecific to adequatel incorporate the

claimant’s paragrap B limitations 1d.; se¢ alsc Waylancv. Chatel, No. 95-7029, No. 95-7059,

1996 WL 50459, at *1-2 (10th Cir. Feb. 7, 199680I¢ling that a hypothetical question assuming
“unskilled” work is insufficient to account for deficiencies of concentration, persistence, or pace that

occur “often”). Wiederholtis distinguishable. The mental limitations in the ALJ’s hypothetical

10 A number of these cases state only general rules and do not address non-severe paragraph
B limitations. _Sedarnett v. Apfel 231 F.3d 687, 690 (10th Cir. 2000); Decker v. Chater
86 F.3d 953, 955 (10th Cir. 1996); Evans v. ChdiéiF.3c 530, 532 (10th Cir. 1995);
Hargisv. Sullivar, 945 F.2c 1482 1491-9: (10t Cir. 1991) The quotein Chapcv. Astrue,
682 F.3c 1285, 1290 n.3 (10th Cir. 2012) (“[T]he failure of the ALJ to include his own
menta restrictior would be fatal to the validity of the hypothetice to the VE.”), citec to by
plainiiff, refers not to paragph B limitations, but to the restriction to “simple, unskilled
work.” Id. Wellsv. Colvin, 727F.3c 1061 106t & n.2(10tk Cir. 2013) stand only for the
propositiorthat paragraph B limitations must bether analyzed by the ALJ when crafting
an RFC, not that those limitations must be part of the RFC or included in a hypothetical
guestion to a VE. In crafting plaintiff's RF, the ALJ throughly considered plaintiff’s
mental status and function, amaolw plaintiff's limitations woudl affect his capabilities. Dkt.
# 10-2, at 33-37,_seWells, 727 F.3d at 1065 (stating that an ALJ’s discussion of a
claimant’s mental function ithe credibility portion of his RFC analysis may have been
sufficient to fulfill his step four duty, despite being far from systemditay it been
supported by substantial evidence); as®Dkt. # 10-2, at 29 (“Therefore, the following
residual functional capacity assessment reflret degree of limitation the undersigned has
found in the ‘paragraph B’ mental furen analysis.”). _Frantz v. Astrué09 F.3d 1299,
1303 n.3 (10th Cir. 2007), suggests, in dicta, that the ALJ should include paragraph B
limitations in his RFC determination. The pjgin does not discuss what questions must be
asked of a VE._Segenerallyid. Additionally, a recent, albeit unpublished, decision
suggests that Franties not even require “an ALJ's RFC assessment to mirror his step
three-findings.”_Beasley v. Colvi®20 Fed. App’x 748, 754 n.3 (10th Cir. 2013).
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guestions in this case included assuming “an indiv limited tounderstandinirememberincand
carryincouisimpleinsiructions in a work-related setting; [agsng] any interaction with coworkers
anc supervisor unde a routine supervision; [and assuming] interaction with the public only
occasionally. Dkt. # 10-2, at 65. Thdtypothetical question is far more detailed than one which
merely restrict: a claiman to “simple” anc “unskilled” work. Additionally, it tracks the language
of plaintiff's functiona capacit'assessmetasassessme whichincorporates plaintiff's paragraph

B limitations Compar¢id., with Dkt. #10-7 al17-19 The ALJ’s hypothetical questions properly

accounte for plaintiff's menta limitations anc the report and recommendation should not be
rejected on this ground.
B. Medical and “Other Source” Evidence

Plaintiff argues thithe ALJ errecin failing to properly credit a GAF score and for failing
to explair why he assigne it little weight Dkt. # 32, at 7. An ALJ isot required to discuss a GAF

scole in making his RFC determinatioZachar v. Barnhar, 94 Fed App’x 817 81¢ (10tt Cir.

2004) A GAF score of 45 “may indate problems not necessarily related to [plaintiff's] ability to
holdajob ... anc therefore standing alone, without any tuet narrative explanation, this rating
doe! not support an impairment seriously interfering with [plaintiff's] abilit work.” 1d. Here,
the ALJ state(thar he carefully considere the entire record whichincludesplaintiff's consultation
with the psychologis who assesse plaintiff's GAF score Dkt. # 10-2, at 29, 33-34. Additionally,

the ALJ’s RFC determinatio is notinconsister with the psychologist’ report Compartid. ai 30,
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with Dkt. # 10-7 ai3-8. Because the psychologist was not one of plaintiff's treating sot thes,
ALJ’s consideration of her opinion was sufficieiSe¢ Zachan, 94 Fed. App’x at 819.

Plaintiff alscargue thaithe ALJ failed to appropriately evadte a third-party function report
prepare by plaintiff's fiancée Dkt. # 32, at 9. An ALJ musbnsider the opinions of non-medical
sources who have not seen the plaintiffhis professional capacity. SSR 06-03p, 2006 WL
2329939, at *6. The ALJ clearly considered the third-party report, because he cited to it when
determining plaintiff's paragraph B limitations. Sekt. # 10-2, at 28.

Although there is a distinction between whatadjudicator must consider and what

the adjudicator must explain in the disability determination or decision, the

adjudicator generally should explain theig¥ given to opinions from these “other

sources,” or otherwise ensure that thewseon of the evidence in the determination

or decision allows a claimant or subsequent reviewer to follow the adjudicator's

reasoning, when such opinions may have an effect on the outcome of the case.

SSR 06-03p, 2006 WL 2329939, at *6; s¢soClifton v. Chatey79 F.3d 1007, 1009-10 (10th Cir.

1996) (stating that there is no requirement #ratALJ discuss every piece of evidence; an ALJ
needs only to discuss “the evidence supportisglacision,” “uncontroverted evidence he chooses

not to rely upon,” and “significantly probative evidemeerejects”). Therefore, the ALJ is required

only to ensure that his reasoning regarding tivd4barty report could be followed, and even that

is required only if the third-party report could haftected the outcome of the case. Here, the ALJ
was not required to discuss the third-party report, because it could not have any effect on the

outcome of the casé. The report was substantially simil@r plaintiff's report and plaintiff's

11

The GAF score of a treating physicianshbe analyzed. Givens v. Astr@81 Fed. App’X
561, 567 (10th Cir. 2007).

12 Alternatively, it is reasonably clear what reasoning was used by the ALJ in evaluating the

third-party report._SeBkt. # 10-2, at 28.
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testimony._ComparBkt. # 10-7, at 29-36, withd. at 2-9, andkt. # 10-2, at 48-62. While such
a report may have marginally improved plaintitfredibility, it would not have had an effect on the
outcome of the case and is not particularly probative. Dkée# 10-2, at 35-37 (discussing how
plaintiff's report and testimony are not fully ciblg as they conflict with both medical evidence
and opinion evidence that the ALJ accords great weid\d further discussion regarding the third-
party report was required of the ALJ.
C. Credibility Determination

Plaintiff argues that the ALJ failed to perfoanproper credibility determination and that the
ALJ should have found plaintiff toe fully credible. Dkt. # 32, dt3. “Credibility determinations
are peculiarly the province of theéler of fact,” and such determinations are not to be upset “when

supported by substantial evidence.” Diaz v. Sec’y of Health & Human S@9&sF.2d 774, 777

(10th Cir. 1990). Nonetheless, “[flindings ascredibility should be closely and affirmatively

linked to substantial evidence.” Huston v. Bow888 F.2d 1125, 1133 (10th Cir. 1988). Factors

the ALJ may weigh in determining a claimant’s credibility include:
the levels of medication and their effeetness, the extensiveness of the attempts
(medical or nonmedical) to obtain relief, the frequency of medical contacts, the
nature of daily activities, subjective meassiof credibility that are peculiarly within
the judgment of the ALJ, the motivatioh and relationship between the claimant
and other witnesses, and the consistency or compatibility of nonmedical testimony
with objective medical evidence.
Huston 838 F.2d at 1132. An ALJ must look beyondeative medical evidence when evaluating
claims of disabling pain. Luna v. Bowed84 F.2d 161, 165-66 (10th Cir. 1987). However, an ALJ
does not need to provide a “formalistic factor-bgtbr review of the evidence;” an ALJ needs only

to “set[] forth the specific evidence he relies oewaluating the claimant’s credibility.” Qualls v.

Apfel, 206 F.3d 1368, 1372 (10th Cir. 2000). Commonesshsuld guide the review of an ALJ’'s
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credibility determination and technical perfection is not required. Keyes-Zachary v.,/A881e

F.3d 1156, 1166-67 (10th Cir. 2012).

The ALJ stated his reasoning for determining ghaintiff was only partially credible. Dkt.
# 10-2, at 34-37. He determined that pldiistidescription of h$ daily activties was not
particularly credible because it was not objectively verifiable and is difficult to attribute to plaintiff's
medical condition, in light of the megdil evidence and other evidence.a34-35. He determined
that plaintiff had not received the type of care thiitally disabled person would generally receive.
Id. at 35. He noted that plaintiff's care was “essentially routine and conservative in natutde’ 1d.
observed that plaintiff did not receive treatmemtHis back until after applying for benefits._Id.
He also noted that plaintiff's pain medicatiomere discontinued at a later appointment and that
there is no evidence that plaintifitgght additional medical treatment. Idhe ALJ noted that, in
fact, plaintiff testified that he takes no medication for his pain. Ttde ALJ did consider that
plaintiff has testified that he is unable to afftneatment, but noted that “[t]here are public facilities
available to those who do not have insurance or who are unable to pay for medical care” and that
plaintiff neither sought, nor was denied, medicahtment from indigent care facilities or his
treating sources. 1d.

The ALJ also stated that plaintiff's medicatords, from plainti’s primary care provider
and from plaintiff's consultive examination, fail ta@slish that plaintiff is limited to the extent he

claims. 1d** The ALJ’s report also suggests thatdléd, in part, on the consultive psychologist’s

13 The ALJ did acknowledge that plaintiff's injuries are severe enough to result in some
limitations; the ALJ stated only that those lintibas are not greater than those described
in plaintiff's RFC, contrary to plaintiff's testimony. Dkt. # 10-2, at 35.
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opinion that plaintiff was only partially reliablghen forming his own credibility analysis. lak
36.

The ALJ also considered plaintiff's workistory in assessing his credibility, and he
determined that it madeahtiff less credible._ldat 37. He noted thataintiff had worked only
sporadically._Id.The ALJ noted that, at his last jgiaintiff pushed wheelbarrows weighing two
to five hundred pounds. Idl'he ALJ believed that, despitestfact that pushing the wheelbarrow
hurt his back, this suggested that plaintiff wolddable to do light and sedentary exertional work.
Id.

The ALJ set out the specific evidence he retiadn evaluating plaintiff's credibility. See
Qualls 206 F.3d at 1372. He specifically consideredetiels of medication taken by plaintiff, the
extensiveness of his attempts to obtain relief,ftaquency of his medical contacts, the nature of
his daily activities, and the consistency omgatibility of nonnedical testimony with objective
medical evidence. Sétuston 838 F.2d at 1132. He also considepiintiff’'s work history. The
ALJ’s credibility determination is closely and affiatively linked to substantial evidence. &ke
at 1133. This Court should not, and will not, upset that determination, 8J&#.2d at 777.

Plaintiff argues that he should not have bieertted for failing to seek treatment until after
applying for disability benefits. Dkt. # 32 at 10.

Statements may be less credible if the level or frequency of treatment is inconsistent

with the level of complaints, or if the medical reports or records show that the

individual is not following the treatment as prescribed and there are no good reasons
for this failure. However, the adjudicatorust not draw any inferences about an
individual’s symptoms and their functiondfexts from a failure to seek or pursue
regular medical treatment without firsbnsidering any explanations that the

individual may provide, or other informatian the case record, that may explain
infrequent or irregular medical visits or failure to seek medical treatment.
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SSR 96-7p, 1996 WL 374186, at *7. The ALJ considetanhtiff’'s statements to be less credible
because he was not seeking treatment for his algdesabling pain. Dkt# 10-2, at 35. The ALJ
believed that a failure teeek treatment was inconsistent with the level of plaintiff's complaints.
Id. Plaintiff states that the ALdid not address plaintiff's explanations for his failure to seek
treatment. Dkt. # 32, at 10. He first states thatALJ did not consider plaintiff's aversion to
doctors and his dislike of sharihgs symptoms with doctors. Iddowever, the ALJ stated that if
plaintiff “were in the constant and disabling condition as alleged, it is reasonable to assume
[plaintiff] would exhaust every means possibleotatain relief.” Dkt. # 10-2, at 35. While not
explicitly stating such, the ALJ’s statement ma&lesr he considers an aversion to doctors to be
insufficient to stop a claimant truly disabling pain from seeking to “exhaust every means possible
to obtain relief.”

Plaintiff also cites to annpublished case, Lee v. Barnhdrt7 Fed. App’x 674, 681 (10th

Cir. 2004), for the proposition that it is an ALJ’s duty to determine whether financial reasons are the
reason plaintiff is not seeking treatment. DkB2# at 10. A claimant has a legitimate excuse for

failing to receive treatment if the reason for the failure is the inability to_pay. Madron v. Adtiue

Fed. App’x 170, 178 (10th Cir. 2009). Howevegrtnis no error where an ALJ finds that free
medical care is available and the claimant does not dispute that findingQuaks 206 F.3d at
1373 (“The ALJ specifically found that free medicate was available, however, and plaintiff does
not dispute this finding.”). Here, the ALJ foundtliree medical care wasalable. Dkt. # 10-2,

at 35 (“There are public facilities available km$se who do not have insurance or who are unable

to pay for medical care.”). Plaifftdoes not dispute this finding. SBé&t. # 32, at 10-11; Dkt. #
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14, at 10-11; Dkt. # 20, at 9. &@PALJ did not err in determining that plaintiff's failure to seek
treatment negatively affects his credibility.

Plaintiff argues that he should not be fadlfer receiving conservative care. “Statements
may be less credible if the level or frequency of treatment is inconsistent with the level of
complaints.” SSR 96-7p, 1996 WL 374186, at *7. Thd Ald not err in determining that plaintiff
was less credible because the level of his care is inconsistent with the level of his complaints.

Plaintiff also argues that his clinical conditisrsimply more painful than the ALJ believed.
Dkt. # 32, at 11-12. This Court may not reweghdence to disturb the a finding of the ALJ.

Daniels v. Apfel 154 F.3d 1129, 1135 n.8 (10th Cir. 1998). The ALJ’s finding is supported by

substantial evidence, and this Court will not disturb it for this reason.

Plaintiff argues that the ALhsuld not have considered plaffis work history in assessing
plaintiff's credibility. Dkt. # 32, at 12. Howeveplaintiff has cited no Tenth Circuit authority to
support his contention. Idn fact, plaintiff acknowedges that Bean v. Chat&7 F.3d 1210 (10th
Cir. 1995), states that consideration of work history is propeat kR13; Dkt. # 32, at 12. Plaintiff
argues that the Beanunderpinnings are suspect, because it is based on a ruling that is no longer
good law. Dkt. # 32, at 12. However, the curreling states that a credibility assessment should
be based on a consideration of all of the evidencijding statements about the claimant’s “prior
work record and efforts to work.” SSF-7p, 1996 WL 374186 at *5. €hALJ did not err in
considering plaintiff's work history.

Plaintiff also takes issue with the ALJ’s statement that

Although the claimant has described daily activities which are fairly limited, two

factors weigh against these allegationdéostrong evidence in favor of finding

[plaintiff] disabled. First, allegedly limited daily activities cannot be objectively
verified with any reasonable degree a&rtainty. Second, even if [plaintiff's]
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activities of daily living were truly limited aalleged, it is difficult to attribute that

degree of limitation to the claimant’s medi condition, as opposed to other reasons,

in view of the relatively weak medicalvidence and other forms discussed in this

decision.
Dkt. # 10-2, at 34-35. Plaintiff is correct thanilar language has been rejected by the Tenth
Circuit as boilerplate language that fails to apply the correct standard for determining credibility

(i.e., relying on evidence that is substantial angdally and affirmatively linked to credibility). See

Swanson v. Barnhart 90 Fed. App’x 655, 657-58 (10th Cir. 2006). Be#\Watashe v. AstryéNo.

09-CV-370-PJC, 2010 WL 3022913, at *8 (N.D. Okldy 28, 2010) (holding that if, after excising
the improper provisions, the ALJ’s credibility analysis is supported by substantial evidence and

complies with legal requirements, the credibiéityalysis may be affirmed.). However, Swanison

unpublished. 190 Fed. App’x 655. A later-decided, phblisTenth Circuit case rejected Swanson
and held that language similar to that usedhegyALJ in this case was merely a common sense
observation, that a lack of objective verification cbioé used as a factorevaluating a claimant’s

testimony, and that reversal on that issue would be inappropriate. Keyes-766bdty3d at 1167-

68. As this statement of the Alads but one factor in his credibility determination, reversal on this
issue would be inappropriate.

IT IS THEREFORE ORDERED that the repor anc recommendatic (Dkt. # 31) is
accepte(, anc the Commissioner’ decisiin to deny plaintiff's claim for disability benefits is
affirmed. A separate judgment is entered herewith.

DATED this 19th day of March, 2014.

Claie™ £
SR, .

CLAIRE V. EAGAN _J
UNITED STATES DISTRICT JUDGE
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