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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

ANDREW MICHAEL WEST,
Petitioner,
Case No. 12-CV-0653-CVE-FHM

V.

ANITA TRAMMELL, Warden,

N N N N N N N N N

Respondent.

OPINION AND ORDER

This is a 28 U.S.C. § 2254 habeas cometson commenced by Petitioner, a state inmate
appearing pro se. The Clerk of Court recdittee petition (Dkt. # 3) on November 30, 2012. In
response to the petition, respondent filed a motion to dismiss (Dkt. # 10), alleging that under 28
U.S.C. § 2244(d)(1)(A), the petition is barred by dhne year statute of limitations. Petitioner filed
a response (Dkt. # 14) to the motion to dismiss. For the reasons discussed below, the Court finds
that under either 28 U.S.C. § 2244(d)(1)(A) or 28 U.S.C. § 2244(d)(1)(D), the petition is time
barred. Therefore, Respondent’s motion to dssns granted and the petition for writ of habeas
corpus is dismissed with prejudice.

BACKGROUND

Petitioner was convicted by a jury in Cre@&unty District Court, Case No. CF-1988-127,
of Second Degree Burglary (Count 1), Granddeary (Count Il), Use of a Firearm While in the
Commission of a Felony (Count [Il), and Shooting Wittent to Kill (Count V), All After Former
Conviction of a Felony. Sdgkt. # 11-1. Creek County DisttiJudge Donald Thompson sentenced
petitioner in accordance with the jury’s reconmaation to one hundred (100) years imprisonment
for Counts |, Ill, and 1V, and te(lL0) years imprisonment for Count Il, with the sentences to be

served consecutively. IdPetitioner was represented at trial by attorney Edwin T. Chapman. Id.
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Petitioner perfected a direct appeal in @idahoma Court of Criminal Appeals (OCCA).
Represented by attorney Gloyd L. McCoy, Petitiorased five (5) claims on direct appeal, as
follows:

l. that the State failed to present sufficiemidence to convict him of Grand Larceny;

Il. that he was denied a fair trial because of the admission of other crimes evidence;

lll.  that he was denied a fair trial because of improper comments made by the
prosecutor;

IV.  that the district court committed reverkaberror by allowinghis offer to take a
polygraph examination to be deleted from the taped interrogation; and

V. that the sentences imposed on him aressitge and should be modified and the trial
judge made no factual findings which would justify imposition of consecutive
sentences.

SeeDkt. # 11-1. In an unpublished Summary Og@mfiled September 19,993, in Case No. F-
1989-1118, the OCCA affirmed Petitioner's conwas, but modified his sentences on Counts |,
lll, and 1V, to fifty (50) years imprisonment. _ldNothing in the recorduggests that Petitioner
sought certiorari review in the United States Supreme Court.

On April 16, 2010, Petitioner, represented byragy John M. Weedn, filed an application

for post-conviction relief in the state district court. 8. # 11-2. He filed an amended
application,_se®kt. # 11-3, on April 26, 2010. In his amded application, Petitioner raised two
(2) grounds for relief, as follows:

Proposition 1: Petitioner is entitled to a trial conducted by an impatrtial judge. Judge Donald
Thompson presided over the trial of the Petitioner. Petitioner was charged
with Shooting With Intento Kill and the alleged victim of that crime was the
husband of Judge Thompson’'s Minute Clerk during the trial and the

relationship of the Judge’s Clerk was not disclosed to the Petitioner.

Proposition 2: Petitiner is entitled to a trial attorney that will fully represent his interest.
Judge Donald Thompson presided overttial of Petitioner. Petitioner was
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charged with Shooting With Intent to Kill and the alleged victim of that
crime was the husband of Judge Thompson’s Minute Clerk during the trial
and the relationship of the Judge’s Rlaras not disclosed to Petitioner. It
has been alleged that trial counsel for Petitioner was advised of this
relationship and did not seek recusfaludge Thompson and did not disclose
this information to Petitioner.
SeeDkt. # 11-3 at 2-3. As paof his application, Petitioner offed the following explanation for
his failure to raise these claims on direct appeal:
The issue was only discovered by theitRmer during the trial of Judge Donald
Thompson when it was reported thatiiha Horath was Judge Thompson’s minute
clerk. In February 2006 an investigator for the Petitioner determined that Dianna
Horath was the wife of Trooper Jack Hdrahe alleged victim of the Shooting With
Intent to Kill Count, and was Judgédmpson’s minute clerk during the time Judge
Thompson presided over Petitioner's trial. Dianna Horath has alleged to
investigators that trial counsel for Petitioner was advised of the relationship.
Id. at 4. In support of his post-conviction claims, Petitioner provided the affidavit of his
investigator, Terry Laflin, Sdekt. # 11-2 at 18. Laflin executed the affidavit on October 26, 2009.
Id. at 19. By order filed July 22011, the state district court dedipost-conviction relief. Sdékt.
#11-5. Petitioner appealed. On NovembefPd1, in Case No. PC-2011-740, the OCCA affirmed
the district court’s denial of post-conviction relief. $¥d. # 11-7.
Petitioner, appearing pro se, commencedthlzeas corpus action on November 30, 2012.
Petitioner states, under penalty of perjury, tlteplaced the petition in the prison mailing system
on November 28, 2012. SB&t. # 3 at 14. In his petition, Bwgoner identifies four (4) grounds for

relief, as follows:

Ground 1: The state district court trial judgfeould have recused due to his prejudice,
biasness, impartiality, etc.

Ground 2: Pet[itione]r’s trial counsel was ffextive for failing to request recusal of
trial court judge.



Ground 3: The state courts erred by findiRgt[itione]r’s claims are barred by res
judicata or any waiver.

Ground 4: The state courts erred in requiring Pet[itione]r to offer specific examples of
bias, prejudice, impartiality, etc.

SeeDkt. # 3. In response to the petition, Respontikat a motion to disnss (Dkt. # 10), arguing

that Petitioner’s claims are barred by the one-year statute of limitations. Petitioner filed a response
(Dkt. # 14) to the motion to dismiss. In hispesse, Petitioner states that he learned in October
2009 that Dianna Horath was Judgempson’s minute clerk. ldt 2. He also argues that his one-

year limitations period should begin to run April 16, 2010, the date his attorney filed an

application for post-conviction relief i@reek County District Court. It 7.

ANALYSIS
The Antiterrorism and Effective Death Penalty Act (AEDPA), enacted April 24, 1996,
established a one-year limitations period for habeas corpus petitions as follows:

(1) A 1-year period of limitation shall apply to an application for a writ of
habeas corpus by a person in custody purgadhé judgment of a State court. The
limitation period shall run from the latest of —

(A) the date on which the judgment became final by the
conclusion of direct review or the expiration of the time for seeking

such review;

(B) the date on which the impeaalent to filing an application

created by State action in violatiohthe Constitution or laws of the

United States is removed, if the applicant was prevented from filing

by such State actions;

(C) the date on which the cditstional right asserted was

initially recognized by the Supreme Cuuirthe right has been newly

recognized by the Supreme Court and made retroactively applicable

to cases on collateral review; or

(D) the date on which the factual predicate of the claim or
claims presented could have been discovered through the exercise of
due diligence.

(2) The time during which a properly filed application for State post-
conviction or other collateral review with respect to the pertinent judgment or claim
is pending shall not be counted towang period of limitation under this subsection.
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28 U.S.C. § 2244(d). For prisoners whose cdions became final before enactment of AEDPA
on April 24, 1996, the one-year statute of liidas did not begin to run until April 24, 1996.

United States v. Simmond$11 F.3d 737, 744-46 (10th Cir997), overruled on other grounds

United States v. HursB22 F.3d 1256 (10th Cir. 2003). In otlnords, prisoners whose convictions

became final before enactment of the AEDPA vadferded a one-year grace period within which

to file for federal habeas corpus relief. aladition, the tolling provision of 28 U.S.C. § 2244(d)(2)

applies to toll the one-yearace period.__Hoggro v. Bogn&50 F.3d 1223 (10th Cir. 1998).
Therefore, the one-year grace period would Bedauring the pendency of state post-conviction
proceedings properly filed during the grace period.

Application of those principles to the iast case leads to the conclusion that, under 28
U.S.C. § 2244(d)(1)(A), this habeas petiti barred by the one-year limitations period.
Petitioner’s convictions became final on doat December 14, 1993, after the OCCA affirmed
Petitioner’s convictions on September 15, 1993, and the 90 day time period for filing a petition for

writ of certiorari in the United States Supreme Court had lapsedC&sgzari v. Bohlerb10 U.S.

383, 390 (1994); Rhine v. Boont82 F.3d 1153, 1155 (10th Cir. 1999) (conviction becomes final

for purposes of § 2244(d)(1)(A) after Supreme Cdarties certiorari or after expiration of the 90
day time period allowed for filing a petition for writ of certiorari). Therefore, Petitioner’s
convictions became final before enactment ef MEDPA and, as a result, his limitations clock
began to run on April 24, 1996, when the AEDPA wetd effect. Petitioner had one year, or until
April 24, 1997, to file his petition for writ of habeas corpus.

Petitioner filed his application for post-conviction relief on April 16, 2010, or almost thirteen

(13) years after expiration of the limitations grpegiod. A collateral petition filed in state court



after the limitations period has expired no longeregto toll the statute of limitations. Fisher v.
Gibson 262 F.3d 1135, 1142-43 (10th Cir. 2001). Thenefunless Petitioner demonstrates that
he is entitled to other statutory or equitatd#ing of the limitations period, his petition filed
November 30, 2012, is clearly untimely.

In response to the motion to dismiss, Petitiammmtends that when he “discovered he had
a cause of action, he exercised due diligenteinging it to the notice of the courts.” Sbkt. #

14 at 2-3. He claims that hechane year from the date the€COA affirmed the denial of post-
conviction relief within which to file a timelypetition for writ of habeas corpus. Because the
OCCA's ruling was filed November 29, 201 hdaPetitioner filed his petition on November 30,
2012, he argues that his petition is timely.

The Court rejects Petitioner’'s arguments. Petitioner claims that the trial judge was biased
because Petitioner’s victim was the husband ofutige’s minute clerk and that his trial counsel
provided ineffective assistancedause he knew of the relationship and failed to file a motion
seeking recusal of the trial judge. The factual jpagd of those claims arose at the time of trial.
Therefore, for the reasons discussed above, under both § 2244(d)(1)(A) and § 2244(d)(1)(D), the
claims are time barred. Petitioner’s belated agitjan of knowledge providig an explanation for
the alleged bias does not provide a new trigtpee for commencement of the limitations period

because it does not serve as a fagitedicate for Petitioner’s claims. Seerkey v. Kansa®81

F. App’x 824 (10th CirJune 13, 2008) (unpublishedrurther, recognitioaf the legal significance

of a set of facts does not trigger application of § 2244(d)(1)(D) O8&ms v. Boyd235 F.3d 356,

359 (7th Cir. 2000) (“[T]he trigger in Section 2244(d)(1(D) is (actual or imputed) discovery of the

This unpublished opinion is cited for persuasive value. 188 Cir. R. 32.1(A).
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claim’s ‘factual predicate,” noecognition of the facts’ legal significance.”). The factual predicate
of Petitioner’s claims, that he was deprived of a fair trial by the trial judge’s bias and that he
received ineffective assistance of trial counsel,eaaighe time of trial, not when he purports to
have learned of the victim’s relationship te thial judge’s minute clerk. Therefore, Petitioner’s

one-year period did not begintion under § 2244(d)(1)(D) when he filed his application for post

conviction relief. Instead, his one-year period lmeigerun when his conviction became final since
he could have discovered the “factual predicatdiisfclaims, i.e., that the trial court judge was
biased and trial counsel failed to seek recusal, at trial.

Even if the one-year period began to run wWiRetitioner claims to have actually learned that
the trial judge’s minute clerk was married to #imoting victim, the Coufinds that this habeas
petition remains untimely. The statute of limitatidregins to run under § 2244(d)(1)(D) from the
date the petitioner is “on notice of the facts whiculd support a claim, not from the date on which

the petitioner has in his possession evidéacipport his claim.” Pacheco v. Arid®3 F. Supp.

2d 756, 760 (S.D. N.Y. 2002). In mest-conviction application, Petitioner advised the state district
court that he “discovered” these issues “dgrihe trial of Judge Donald Thompson when it was
reported that Dianna Horath was Judge Thompson’s minute clerk.DI@e# 11-3 at 3, 4. The
Court notes that the Tulsa World newspaper regoextensively on the ioninal trial of former
Judge Donald Thompson in June 2006. ®eg, http://www.tulsaworld.com/archives/former-
judge-is-found-guilty/article_173cca9a-6335-58d#€9-88a555ff9a69.html. Petitioner goes on to
state in his application for post-conviction reliedttin “February 2006” he had hired an investigator
who determined that Dianna Horath was the wiférooper Jack Horath, the victim of the Shooting

With Intent to Kill Count, and was Judge Thpson’s minute clerk during the time Judge Thompson



presided over Petitioner’s trial. SBé&t. # 11-3 at 3, 4. Thus, it appears that Petitioner had actual
knowledge of the relationship underlying his claae®arly as February 2006. However, he waited
until April 16, 2010, or for more than four (4) yedusfile his application for post-conviction relief.
Under those facts, this habeas petition is clearly untimely under 28 U.S.C. § 2244(d)(1)(D).

In his response to the motion to dismiss, Petitioner admits that “all of Petitioner's habeas
propositions arise directly out of the findinigsthe investigator’s affidavit.”_Seekt. # 14 at 6.
Even if the Court credits Petitionith the date his investigator executed his affidavit, October 26,
2009, the latest possible date contained in theddoo Petitioner’s acquisition of the information
underlying his claims, the petitiontisne barred. Assuming Petition@akned of the facts, at the
latest, on October 26, 2009, then his one-yeaogddxégan to run on October 27, 2009, and he had
until October 27, 2010, to file a timely petition. fed his application for post-conviction relief
on April 16, 2010, or with 194 days remainingtite one-year period. As a result, the one-year
clock stopped running on Aprdl6, 2010, and did not begin to run again until the conclusion of
“properly filed” post-conviction proceedings. S¥U.S.C. § 2244(d)(2). The OCCA affirmed the
denial of post-conviction relief on November 29, 20Therefore, Petitioner had to file his petition
within 194 days of that date, or by June 10, 2042.did not file his petition until November 30,
2012, or more than five (5) months beyond tkadline. Therefore, ¢ghpetition is time barred
unless Petitioner demonstrates entitlement to equitable tolling.

The statute of limitations contained in § 2244&¥) ot jurisdictional and may be subject to

equitable tolling. _SeMliller v. Marr, 141 F.3d 976, 978 (10tGir. 1998); _see als&ibson v.

Klinger, 232 F.3d 799, 808 (10th Cir. 2000). To bgible for equitable tolling, however, a

petitioner must make a twpronged demonstration: “(1) that he has been pursuing his rights



diligently, and (2) that some extraordinargcamstance stood in his way,” Yang v. Archu)&as

F.3d 925, 928 (10th Cir. 2008) (quoting Lawrence v. Florid® U.S. 327, 336 (2007)), so as to

prevent him from timely filing his habeas petition. A petitioner's burden in making this
demonstration is a heavy one: a court will apgdpitable tolling only ifa petitioner is able to
“show specific facts to support his claim of eadrdinary circumstances and due diligence.” Id.

(quoting_Brown v. Barrow512 F.3d 1304, 1307 (11th Cir. 2008)).

Petitioner fails to demonstrate that extraordinary circumstances stood in his way and
prevented timely filing. Petitioner fails to explaumy it took his investigator more than three (3)
years to prepare his affidavit. Nor does he exphaiy he waited more than five (5) months after
his investigator executed the affidavit to files application for post-conviction relief or why he
waited a full year to file his federal habeas petitafter the OCCA affirmed the denial of post-
conviction relief. His efforts do not comport witliligence. Petitioner is not entitled to equitable
tolling. The petition for writ of habeas corpusime barred and shall be dismissed with prejudice.

Certificate of Appealability

Rule 11, Rules Governing Section 2254 Casdse United States District Courtestructs

that “[t]he district court must issue or deny atifieate of appealability when it enters a final order
adverse to the applicant.” Pursuant to 28&.G. § 2253, the court may issue a certificate of
appealability “only if the applicant has made a substantial showing of the denial of a constitutional
right,” and the court “indicates which specific issuassues satisfy [that] showing.” A petitioner

can satisfy that standard by demonstrating thathees raised are debatable among jurists, that a
court could resolve the issues differently, or thatquestions deserve further proceedings. Slack

v. McDanie| 529 U.S. 473 (2000) (citing Barefoot v. Estedlé3 U.S. 880, 893 (1983)). In addition,




when the Court’s ruling is based on procedgralinds, a petitioner must demonstrate that “jurists
of reason would find it debatable whether the petition states a valid claim deth& of a
constitutional right and that jurists of reason vebiihd it debatable whether the district court was
correct in its procedural ruling.”_Slack29 U.S. at 484.

In this case, the Court concludes that a cedié of appealability should not issue. Nothing
suggests that the Court’s procedural ruling resglin the dismissal of the petition as time barred
is debatable or incorrect. The record is dewfidny authority suggesting that the Tenth Circuit
Court of Appeals would resolve tlesues in this case differently. A certificate of appealability shall
be denied.

ACCORDINGLY, IT ISHEREBY ORDERED that:

1. Respondent’s motion to dismiss (Dkt. # 1(0grianted.

2. The petition for writ of habeas corpus (Dkt. # 3Jisnissed with preudice.
3. A certificate of appealability denied.

4, A separate judgment shall be entered in this matter.

DATED this 16th day of January, 2014.

Claoe ¥ Eabl

CLAIRE V. EAGAN (_J
UNITED STATES DISTRICT JUDGE
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