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1IN THE UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

BRANDON JORDAN, )
)
Haintiff, )
) CaséNo. 12-CV-655-JED-PJC
v. )
)
ANIXTER, INC., d/b/a ANIXTER )
FASTENERS, )
)
Defendant. )
OPINION AND ORDER
Background

Plaintiff, Brandon Jordan, asserts two clanmglsting to the defendant’s termination of his
employment. According to the allegations mhintiff's Petition, Mr. Jordan is an African
American male who worked for defendant, Aeix Inc. (Anixter), from September 2010 to
September 2012 as a forklift operator. Jordan wjaseid in an on the job ament. As a result
of the injury, Jordan was drug tested, and hiplegment was then terminated. Jordan alleges
that Caucasian co-workers were not requiresutamit to drug testing after on the job accidents,
while African American workers were required to submit to such testing following accidents.
Thus, Jordan asserts that he was treated differently and less favorably than Caucasian employees,
on the basis of his race. Hasserts a Title VII diparate treatment claim and a claim for
intentional infliction of emotional distres#nixter seeks dismissalnder Fed. R. Civ. P.
12(b)(6), asserting that the Petition fails tatsta claim upon which relief can be granted.

. Dismissal Standards
In considering a Rule 12(®%) dismissal motion, a courhust determine whether the

plaintiff has stated a claim upavhich relief may be grantedSeeFed. R. Civ. P. 12(b)(6). The
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Rules require “a short and plairasgment of the claim to show that the pleader is entitled to
relief.” Fed. R. Civ. P. 8(a)j2 A complaint must provide “ore than labels and conclusions,
and a formulaic recitation of theeghents of a cause of actionBell Atlantic Corp. v. Twombjy
550 U.S. 544, 555 (2007). Hever, the standard does “not regua heightened fact pleading of
specifics, but only enougladts to state a claim to relief that is plausible on its face,” and the
factual allegations “must beneugh to raise a right to reliabove the speculative levelld. at
555-56, 570 (citations omitted). “Asking for pible grounds ... does not impose a probability
requirement at the pleadingage; it simply calls for mough facts to raise a reasonable
expectation that discovery will reveal i@ence [supporting the clal. A well-pleaded
complaint may proceed even if it strikes angajudge that actual pof of those facts is
improbable, and ‘that a recoveryvery remote and unlikely.”ld. at 556. A court must accept
all the well-pleaded fautl allegations of the complaint &sie, even if doubtful, and must
construe the allegations in the lighbst favorable to the claimantd. at 555;Alvarado v. KOB-
TV, L.L.C, 493 F.3d 1210, 1215 (10th Cir. 2007).
IIl.  Discussion

A. TitleVII Claim

Title VII makes it unlawful for an employer “to discharge any individual, or otherwise to
discriminate against any inddaal with respect to his compensation, terms, conditions, or
privileges of employment, because of such vmlial’s race, color, tagion, sex, or national
origin.” 42 U.S.C. 8 2000e-2(a)(1). A plairtgroves a Title VIl violation “either by direct
evidence of discrimination or by foling the burden-shifting framework dficDonnell
Douglas Corp. v. Greem11 U.S. 792 ... (1973).Khalik v. United Air Lines671 F.3d 1188,

1192 (10th Cor. 2012). Under therden-shifting framework, a plaiff must first establish a



prima facie case of discrimination, then the burden shifts to the defendant to produce a
legitimate, non-discriminatory reason for theyarse employment action. If the defendant meets
that burden, then the burden shifts back to plantiff to show that the plaintiff's protected
status was a determinative factor in the emplayhdecision or that the employer’s explanation
is pretext. Id. To set forth a prima facie case of eoyhent discriminationthe plaintiff must
establish that he (1) is a member of a proteclask, (2) suffered an adverse employment action,
(3) was qualified for the position at issue, and (4) was treatedalessably than others not in
the protected clasdd.

The plaintiff is not required to establishpama facie case in the complaint in order to
survive a motion to dismiss under Fed. R. Civ. P. 12(b)®ge Khalik 671 F.3d at 1192.
However, analyzing the allegations of the cormtlan light of the elements of each alleged
cause of action “help[s] to determine whethbe[plaintiff] has set forth a plausible claimd.

Jordan’s pleading contains sufficient fadta#legations to state a plausible claim for
employment discrimination under Title VII. In shohne alleges that He an African American
(Doc. 2-1 at T 10), which satisfies the first eletneiha prima facie case. He alleges that his
employment was terminated( at  15), which constitutes an adverse employment action and
thus satisfies the second element. He asserthe¢Hatas qualified to péorm his job and earned
a satisfactory work record durifigs employment” with Anixterid. at § 11), which satisfies the
third element. He alleges that he was “treategpharately from his Gecasian coworkers with
regard to drug testing and disiai@” and, specifically, that hi€Caucasian co-workers were not
required to submit to drug tesgirafter being involved in on ¢hjob accident$,while African
American workers were required to subtoitsuch testing following accidentsld.(at 1 12, 16,

17). Plaintiff accordingly alleges that he waeated differently and less favorably than



Caucasian employees on the basis of his rattk.af § 18). Taken as true, the allegations of
paragraphs 12, 16, 17, and 18 satisfy the fourth element.

Notwithstanding the allegations in the pldifgi pleading, Anixter agues that Mr. Jordan
“has not [shown] and cannot show that he idijed for his position as a forklift operator given
the drug test at the time of his termination(Doc. 12 at 4) (emphasis omitted). In support,
Anixter cites a number of unpublished decisitorsthe proposition that an employee who fails a
drug test is not qualifeefor his position. $ee idat 4-5). However, those cases were decided at
the summary judgment stage upon an evidentiacgrd, rather than at the pleading stage, and
the cases appear to be decidedhair distinct facts rather thatetermining, as a matter of law,
that an employee may not state a claim wheredeefired based upon a drug test. For example,
in the first case cited by Anixtegims v. ArcelorMittalNo. 2:08-CV-0309, 2010 WL 2076915
(N.D. Ind. May 21, 2010), the court grantece tdefendant’'s motion for summary judgment
where the plaintiff had not responded. In detamg that summary judgent was appropriate,
the court noted that the defemtidad presented undisputed @nde that the defendant “applied
its pre-employment drug testing policy consistently and uniformly regardless of race,” such that
plaintiff could not establish his primadie case of employmediscrimination. Id. at *4. Like
Anixter, the defendant isimsalso argued that the plaifitwas unqualified for the position
because of the failed drug test and that wagdhson for the adverse decision with respect to
employment. Id. at *5. The court deterimed that issue, nait the pleading stage, but at the
summary judgment stage based upadisputecevidenceregarding the consistent application of
its drug testing policy with respect to job applicarlts. The issue was decided because plaintiff

had not established that threason offered for the employmtedecision was pretextuaGee id.



The cases cited by the defendant do not announgle ¢ghat, as a matter of law, a failed
drug test renders an employeedlialified for a position. Rather, the courts in those cases
analyze the specific factual record presentedis Thse is at the pldimg stage and, as noted,
Jordan is not required to provide any proofemidence establishing his prima facie case or
proving pretext. That is for atexr stage of the proceedings.

Anixter also asserts that Jordan’s factukdgations do not establish that Anixter treated
him less favorably than other employees outsidephotected class. Beaamuplaintiff was drug
tested following an accident thatused an injury, Anixter argsighat he must establish that
Caucasian employeegho were injuredollowing an accident (rather than being involved in a
non-injury accident) were not drug tested. Wiide Court agrees that plaintiff will ultimately
have to prove that similarly-situated Cauaasemployees were treal more favorably, the
Court is not inclined at the gading stage to dismiss Jordadiscriminationclaim based upon
his failure to identifyidentically-situated Caucasian employeelsomvere treated more favorably
as to drug testing and disciplinén his pleading, plintiff alleges that Isi Caucasian co-workers
were not required to submit to drug testing rafte the job accidents, while he and his African
American workers were required to submit to stesting following accidents. He asserts that
he was treated differently as to drug testing disdipline, because of his race. At this stage,
those allegations are sufficient.

As Jordan has provided allegations suffitiem set forth a plausible claim under Title
VII, Anixter's motion to dismiss the Title VII claim is denied.

B. Intentional Infliction of Emotional Distress

Based upon the same facts supporting his Mtleclaim, Jordan asserts a claim for

intentional infliction of emotionadistress under Oklahoma lavuch a claim is governed by the



narrow standards set forth in thesRgement Second of Torts, 8 46aylord Entertainment Co.
v. Thompson958 P.2d 128, 149 (Okla.1998). Bneeden v. League Servs. Cof/bs P.2d 1374
(Okla.1978), the Oklahoma Supreme Court explained:

Liability has been found only where the conduct has been so outrageous in

character, and so extreme in degrae,to go beyondllapossible bounds of

decency, and to be regarded as atrociag utterly intolerale in a civilized

community. Generally, the case is one inickhthe recitation of the facts to an

average member of the community woalduse his resentment against the actor,

and lead him to exclaim, ‘Outrageoudlhe liability cleary does not extend to

mere insults, indignities, threatsnreyances, petty oppressions, or other

trivialities.

Id. at 1376 (quoting Restatement (Second) § 46, cmt. d).

To state a claim, the plaintiff must alletfet “(1) the defendardcted intentionally or
recklessly; (2) the defendant's conduct waseexé& and outrageous; (3) the defendant's conduct
caused the plaintiff emotional distress; andtf®) resulting emotional distress was sevefeé
Schovanec v. Archdiocese of Oklahoma Qi88 P.3d 158, 175 (Okla.2008) (quoti@gmputer
Publications, Ik. v. Welton, 49 P.3d 732, 735 (Okla.2002)). The trial court must assume a
“gatekeeper role” and make anti@al determination that the atjed conduct “may be reasonably
regarded as sufficiently extreme and outrageousiiamtain a claim for intentional infliction of
emotional distresslrentadue v. United State397 F.3d 840, 856 n.7 (10th Cir. 2005¢e also
Gaylord 958 P.2d at 149.

Jordan asserts that his allegations of eymkent discrimination, disparate treatment in
drug testing, and termination are sufficient to state a plausible claim for intentional infliction of
emotional distress. The Court disagrees. Theidtetibes not set forth any facts that would rise
to the level of outrageousness required tdf@eh an emotional distress claim under Oklahoma

law, because the conduct alleged is not “streexe in degree, as to go beyond all possible

bounds of decency and to be regarded asciatre and utterly intolerable in a civilized



community.” See Breederb75 P.2d at 1376. Moreover, Oklahoiwourts have routinely held
that Title VIl and other employment-related claidesnot rise to the level of outrageous conduct
necessary to support a claiof intentional infliction of emotional distressDaniels v. C.L.
Frates & Co, 641 F. Supp. 2d 1214, 1218 (W.D. Okla. 20G@e also Miner v. Mid-America
Door Co, 68 P.3d 212 (Okla. Civ. App. 2003) (claim oitentional infliction of emotional
distress was not established despllegations of sexually ekpit verbal abus and physically
threatening conduct by a supervisdgjldy v. Brown715 P.2d 74 (Okla. 1986) (allegations of
ridicule by supervisor and foreman did @obount to sufficiently outrageous conduétiiderson

v. Oklahoma Temp. Servs., In825 P.2d 574 (Okla Civ. App. 199@)ix events including lewd
remarks about the plaintiff by her supervisor antbarrassing her by dissing her faults with
coworkers were insufficiently outrageousjirzaie v. Smith Cogeneration, I1n®@62 P.2d 678
(Okla. Civ. App. 1998) (allegations that employeade derogatory sexual comments about the
plaintiff's fiancée, refused to allo plaintiff a day off of work tobe with his wife and newborn
son in the hospital, and called plaintiff in threddle of the night, browdmting the plaintiff for
hours and requiring him to do unnecessary work, wetesufficiently outragous to maintain a
claim for intentional infliction of emotional distress).

Jordan’s intentional infliction of emotiondistress claim will be dismissed, for failure to
state a claim, and he will not lpgven leave to file an amended complaint reasserting this claim.
Jordan’s allegations that defendant treateoh differently than Caucasian coworkers by
administering a drug test to him after heswavolved in a workplace accident and then
terminated his employment based upon the drafyde not constitute extreme and outrageous
conduct. Jordan has not suggested that the dlldgerimination in this case is similar to any

case in which an Oklahoma court has foundesme and outrageous conduct in the workplace



setting. He has not stated a plausible claim tnitional infliction of emotional distress, and the
Court has been provided no basis to infer that plaintiff has any additional factual allegations that
would state such a plausible claingif’en leave to amend that claim.

IT IS THEREFORE ORDERED that Anixter's Motion to Dismiss (Doc. 13)ranted
in part and denied in part. In accordance with Fed. R. Civ. P. 12(a)(4), defendant shall file an
Answer within 14 days of the filing of this Opam and Order. The parties shall file a Joint
Status Report on or befo@xctober 17, 2014.

SO ORDERED this 15th day of September, 2014.

JOHN B/DOMWDELL
UNITED SYATES DISTRICT JUDGE



