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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

GERALDINE DUBOIS, Guardian of the )
Person and Estate of Gregory Steven DuBois, )

Raintiff,
CaséNo. 12-CV-677-JED-PJC
V.

— N

THE BOARD OF COUNTY COMMISSIONERS )
OF MAYES COUNTY, OKLAHOMA; )
FRANK CANTEY; CHUCK WARD; JEFFERY )
BARTLETT; S. BROWN; MITCH GOODMAN; )
EMILY GARCIA; MIKE REED,; )
)
)

Defendants.

OPINION AND ORDER

Before the Court are defendants’ motionsekelude plaintiff's experts, Jeff Eiser and
Richard Hastings, D.O. (Doc. 135, 136).
l. Standards Governing Expert Testimony

Pursuant to Federal Rule of Evidence 702]Xjpert testimony is admissible only if it is
potentially helpful to the jury and ‘(1) the tasbny is based on sufficiefiacts or data, (2) the
testimony is the product of reliable principlesdamethods, and (3) the [expert] has applied the
principles and methods reliably the facts of the case.'United States v. Baing§73 F.3d 979,
985 (10th Cir. 2009) (quoting Fed. R. Evid. 702).Diaubert v. Merrell Dow Pharm., Inc509
U.S. 579 (1993), the Supreme Court suggestedradb guide “trial courts in determining
whether proposed expert testimasybased on reliable methodad principles: (1) whether the
particular theory can be and hasen tested; (2) whether the thebas been subjected to peer
review and publicationy3) the known or potential rate of errof4) the existence and

maintenance of standards colfitng the technique's operatioand (5) whether the technique
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has achieved generalcaptance in the relevant scientific or expert communitgdines 573
F.3d at 985 (citinddaubert 509 U.S. at 593-94). THeaubertinquiry is “flexible,” and the
district court does not need to consider eMeaubertfactor. 1d. at 989-90see also Bitler v.
A.O. Smith. Corp 400 F.3d 1227, 1233 (10th Cir. 2004) (“[gHist is neither definitive nor
exhaustive and . . . a trial jud@@s wide discretion both in delang how to assess an expert's
reliability and in making a determination of that reliability.”).

“If the witness is relying solely or primarilgn experience, then the witness must explain
how that experience leads to the conclusionhedcwhy that experience is a sufficient basis for
the opinion, and how that experience is rdliagpplied to the facts.” Fed. R. Evid. 702,
advisory committee note. The court should makpreliminary finding whther the expert is
qgualified, by determining “if the expert's proffdréestimony . . . has ‘a reliable basis in the
knowledge and experience of his disciplineBitler, 400 F.3d at 1232-33 (quotifaubert 509
U.S. at 592). The proponent of expert testimomyst establish that the expert used reliable
methods to reach his conclusion and that the egpminion is based on a relevant factual basis.
See id.at 1233. “[A] trial cours focus generally should not be upon the precise conclusions
reached by the expert, but on the methodology employed in reaching those conclukions.”
However, an impermissible anabl gap in an expert's methodgl can be a sufficient basis to
exclude expert testimony undBaubert See id. see also Norris v. Baxter Healthcare Cqrp.
397 F.3d 878, 886 (10th Cir. 2005).

Il. Jeff Eiser

Plaintiff has identified Jeff Eiser as a jgiblicy and proceduresxpert. In his expert

report, Eiser offers a number of opinions melyag the manner in which the Mayes County Jail

(Jail) handled Mr. Dubois’ incarcation and medical complaintsSéeDoc. 135-1). Defendants



move to preclude Eiser from testifying as an epgmmsed on defendana’gument that he is not
gualified to render expert testimony on jail standaid$e is found to be qualified as an expert,
the defendants request that the Court preclusier Biom providing three specific opinions at any
trial of this matter

A. Eiser’s Qualifications and Experience

Defendants first contend that Eiser does have the requisitequalifications and
experience to render any expert opinion in this .c&gecifically, they assert that Eiser has been
inactive in his field since 2009, and that certaf his certificationsre out of date.

Eiser’s expert report detaitss qualifications and experiencghich are extensive in the
corrections industry, and he indicates thathae experience writing policy handbooks for jail
administrators and significant experience witlirting, jail staffing, andtandards. (Doc. 135-1
at 71 3-5). Eiser began worktime corrections industry in 19&Md spent the significant portion
of his career as a Deputy Director of Cotimts, which he describeas “basically jall
administrator.” (Doc. 135-2 at 15, In. 4-12plthough Eiser retired in 2009, the policies and
procedures he analyzed in conjunction with this case were in place during Eiser’'s tenure as
Deputy Director of Corrections. &8r worked in some correctidneapacity for 29 years, his
entire law enforcement career. The last nyears of his career fosad on security, intake
functions, and the daily operations of the HaomliCounty (Cincinnati) coectional facilities.

(Id. at 15, In. 21-25, at 16, In. 1-Mrior to that, Eiser superviseahd implemented training for

! The Court has not yet rulesh several pending summary judgment motions. To the
extent that some but not all claims survive sumymadgment to proceetb trial, only expert
opinions that are relevant to siuimg claims will be allowed. As such, this order is without
prejudice to further consideration of the relevantéhe plaintiff's exped’ opinions to claims
that remain following a ruling on summary judgment motions.
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correctional officers, correctional supewis, and other administrative persond. &t 17, In. 19-
25). Eiser is an adjunct instructor in criminal justice.

The Court declines to exclude Eiser as an expert in this case. Eiser is qualified to render
testimony as it relates to the field of jail opeons and correctional staffing, policies,
procedures, and standards. The defendantg£eroa do not undermine his overall expertise and
experience in the industry, and defendants ndd adequately explai how any standards
applicable to this case hawhanged in the time since hetired in 2009. Moreover, the
defendants can cross examine Eiser to pointtouhe jury any alleged deficiencies in his
knowledge on particular sudgjts on which he opines.

B. Investigation regarding Mr. Dubois

The first Eiser opinion challenged by thefetelants involves Eiss conclusion that
Frank Cantey, who was the Sheriff at the time, @hdck Ward, the Jail Admistrator, failed to
conduct an extensive internal rewi of Dubois’ incarceration aftdne was taken to the hospital
and lost a limb. (Doc. 135-1 at 16-17). Accoglito Eiser, their failure to do so exhibits a
“culture of indifference.” Id. at 16). Eiser asserts that “affective and comprehensive
administrative review confirms for the jail Htahat they will be held responsible for their
actions and it creates a ‘culture of agntability’ for all levels of command.d.). Eiser then

concludes that the Jail's failute conduct a review exhibitsilgrs’ “indifference to the most
basic responsibilities for a jail; to ensure the safety of inmates and their access to adequate
medical care, assessment and treatmelit. (

A trial court must ensure “that an expetestimony both restsn reliable foundation and

is relevant to the task at hand&kumho Tire Co., v. Carmichaeb26 U.S. 137, 141 (1999)

(quotingDaubert 509 U.S. at 597). The Court agreathwhe defendants that Eiser’s opinion



regarding a failure to investigabr conduct an internal revieafter Mr. Dubois was injuredoes

not have any relevance to any meteissue to be tried in thisase. In order to be found liable

for alleged violations of Mr. Dbois’ rights under # Eight Amendment, plaintiff must prove —
depending on which class of defendant is ateissthat a policy or cusin was the moving force
behind Mr. Dubois’ constitutional injury or d@h an individual defedant was deliberately
indifferent to a serious medical rkeproximately causing his injuriesSee City of Canton v.
Harris, 489 U.S. 378, 385 (198%onell v. Dep’'t of Soc. $es. of City of New Yorkd36 U.S.

658, 694 (1978)Bryson v. City of Okla. City627 F.3d 784, 788 (10th Cir. 201®stelle v.
Gamble 429 U.S. 97, 104-05 (1976). Eiser’s opinion regarding the failure to conduct a post-
incident review is temporally dlective in a manner that renderstlopinion irrelevat. In short,

there is obviously no causal link between Mr. Dubois’ injuries and an alleged failure of the Jail
to do something after the injury occurred. Mulis’ leg was amputated before the allegedly
deficient failure to conduct a rew, thus the defective review cdulot have caused his injury.

Even were Eiser’s opinion relevant, his hwtology is overly general on the issue of the
internal review. Eiser linkshe alleged failure to conduct administrative review to the
American Correctional #sociation (ACA) Standard 7D whiakequires that “the facility is
administered efficiently and responsibility Although the Court is not at this time prohibiting
Eiser from referencing other spie portions of the ACA whenendering an opinion, standard
7D of the ACA is an unhelpful and overly generatiZ'catch all” provision that could be applied
to virtually any purported deficiency in any fatylin the United States. Due to the irrelevant
nature of the opinion and the superficial analysis that accompanies it, any testimony regarding an

internal review is excluded.



Eiser will be precluded from testifying &s his opinion regarding any internal review
that he feels should have been conducted &fte Dubois was injured, and defendants’ motion
is granted as to that issue.

C. Failure of Jail Staff to Call for a Medical Evaluation

Defendants next complain that Eiser inacclyatedicates that Jail staff, who receive
only basic CPR and first aid training, are not mdtlideained. The gravamen of Eiser’s opinion
on that point is that Jail staffdiinot ensure that Mr. Dubois réoed proper medical care as is
necessary for inmate health and safety. Foantd, Eiser opines thatn both May 17 and July
15, jailers should have ensured that Mr. Dulveteived treatment from a medical professional
rather than relying on their own judgment laypeople. In rendering that opinion, Eiser
references the Oklahoma Jail Standards thedNational Commissioon Correctional Health
Care (NCCHC), which require faities to grant inmates accesscare. Principally, Eiser argues
that inmates should have been examined byWalts, the nurse practitioner, who was the only
person who had the authority to give a “pssienal clinical judgmentas required by the
standards, but during relevantrioels Dubois was not seen by amgdical professional at all.

In contrast to Eiser’s firgbpinion, the cited standards goovide a sufficient basis for
establishing that Eiser reliesh a methodology rather than merely'subjective belief or [an]
unsupported speculationPaubert 509 U.S. at 590. Eiser’s opinias also relevant in the
context of an alleged Eighth Amendment vialati To the extent thalefendants argue that
Eiser misstates evidence regarding the medicdifigations of Jail stf, those points can be
explored on cross-examination. That is, to themxthat he describesy factual background in
a manner that is overstated, thefendants can point out whaethreference in their motion —

that staff had CPR and first aid trainingaocordance with the Oklahoma Jail Standards.



Defendants’ motion to exclude the expestitaony as it relates to Eiser’s opinion on this
point isdenied

D. Policy or Custom of Denying Medical Care through Deliberate Indifference

Defendantsiast Daubertargument challenges Eiser’s opinion that defendants Ward and
Cantey established a “pattern, custom,poactice of ignoring known risks and exhibiting
deliberate indifference to the safety, hiealind medical needs” of the plaintifSgeDoc. 135-1
at 19). Defendants also contend that Eiser should not be permitted to testify as to his opinion
that defendants had a policy or custom ofyieg medical care. The Court agrees. Such
testimony will not assist the juip determining any fact issueThe factual record will be the
necessary evidence upon which they jonust determine whether suatpolicy or custom existed,
in light of the instructions on the law which tl®urt will provide. The jury will not need an
expert to tell them how to apply the law te ttactual evidence they hear on that point.

In addition, the Court has ralan previous cases, as to this particular expert, that it is
improper for an expert to opinéhat a jail's actions or actions constitute “deliberate
indifference,” as Eiser wishes to opine in this c&e Poore v. GlanNo. 11-CV-797-JED,
2014 WL 4263225 at *4-5 (N.DOkla. Aug. 29, 2014}enderson v. GlandNo. 12-CV-68-JED,
2014 WL 2761206 at *4 (N.D. Okla. Jun. 18, 2014).

In Specht v. JenseB53 F.2d 805 (10th Cir. 1988), thenth Circuit conluded that an
expert should not be permitted to give an opirsonan ultimate issue of law. 853 F.2d at 807-
09. In arriving at that conclusion, the court notledt “a number of federal circuits have held
that an expert witness may not give ama on ultimate issues of law,” and stated:

The courts in these decisions draw @aclline between permissible testimony on

issues of fact and testimony that articulates the ultimate principles of law

governing the deliberations of the jurfhese courts have decried the latter kind
of testimony as directing a verdict, raththan assisting ¢éhjury’s understanding



and weighing of the evidence. In keaspiwith these decisions, we conclude the

expert in this case was improperly all@vi® instruct the jury on how it should

decide the case. The expert’s testimony painstakingly developed over an entire

day the conclusion that defendants violgikintiffs’ constitutonal rights. . . . By

permitting the jury to hear this array of legal conclusions touching upon nearly
every element of the plaintiffs’ burdeof proof under § 1983, the trial court
allowed the expert to supplant both ttmurt’'s duty to set fidh the law and the

jury’s ability to apply this law to the evidence. . . . In no instance can a witness be

permitted to define the law of the case.
853 F.2d at 808-10.

Under the foregoing standards, Eiser's opisidhat defendants’ actions or inactions
exhibited a pattern or practice of “deliberandifference” will be excluded. The Counill
instruct the jury on the mearg of deliberate indifference inehcontext of plaintiff's claims
under 42 U.S.C. § 1983, and it is thus inappropf@até&iser to specifically opine on whether he
believes deliberate indifference is present in tlaise. Eiser’s opinion onighpoint would not be
helpful to a jury withoutiny explanation of #hcontext of that legal terof art, as to which Eiser
does not have any particular exjge. That opinion will bexcluded and defendants’ motion is
granted to that extent.

lll.  Richard Hastings, D.O.

Defendants request that the Court prohibithard Hastings, D.O. (Dr. Hastings) from
offering expert testimony at angial. They do so based upon hitegked lack of quéications in
the relevant fields of medicin®efendants also move to excluggrious portion®f his opinion
on prejudicial grounds.

A. Qualifications

Defendants emphasize that Dr. Hastings hasadtan active role in a hospital setting in

over twenty (20) years, he office shares with a variety of diffexttatneys who wshis service,

and he has no specialties whicbuhd aid him in reaching an opom in this case. Specifically,



defendants argue that, because he has niifiazions in “surgery, oncology, emergency
medicine, or gastroenterologytie should be precluded fromstidying regarding the medical
issues in this caseSéeDoc. 136 at 4).

Dr. Hastings received his D.O. from Oklaha State University and completed a four
year residency in internal methe in 1984. He has a board cicéation in Internal Medicine.
(SeeDoc. 126-2 at 17, In. 7-10). Dr. Hastingsinmipal purpose for testifying is to offer an
opinion on causation — that the Jail’'s delaylmaining medical care fdMr. Dubois caused Mr.
Dubois’ leg to be amputated atitht amputation would not havedn necessary tde received
timely treatment on the bowel issue. Based upon his medical degree and many years of
experience in internal medicine, the Court isvillimg to find that Dr. Hastings lacks sufficient
qualifications to testify at all in this matter.

To the extent that Dr. Hastings office shameprincipally offers testimony favorable to
lawyers for plaintiffs, as defelants argue, those points do nabauatically disqualify him from
offering medical opinions. Those issues do gbits, and effective cross-examination relating
to bias will be permitted and will address maofydefendants’ concerns about Dr. Hastings’
gualifications.

B. ChallengedOpinions

With respect to particular opinions, defendaintst contend that Dr. Hastings should not
be permitted to provide an opinion regarding legal constitutional standards, and his repeated
references to negligencseeDoc. 137-1) will confuse the issués the jury in violation of Fed.
R. of Evid. 403. The Court agrees. Negligenanalis insufficient to ¢ablish a violation of
the Eight Amendment, and inforng the jury of his opinion thahe Jail was “negligent” will be

unhelpful and potentially confusing. To thextent, the defendants’ motion to exclude his



testimony iggranted. However, the Court notes that tméncipal issue upon which Dr. Hastings
opines — causation — is an appropriate topic kxped testimony in this case, and Dr. Hastings
will be permitted to testify as tiois opinion that Mr. Dubois wouldot have lost his leg if he had
received timely medical treatmeiatnd Dr. Hastings will be penitted to explain the grounds for
that opinion.

Defendants also contend th@t. Hastings’ use of the @ “gastrointestinal adverse
symptom complex” should be excluded because @& isrm he made up to describe plaintiff's
condition and that term is not scientifically support&keDoc. 136, Exhibit 2, p. 22, In. 13-24).
The Court agrees that ugkthat term may misleaor confuse the jury bguggesting that there is
such a complex or diagnosis when it appearsithatnot supported ithe medical field. Dr.
Hastings will be permitted to discuss in detail Mr. Dubious’ condition and symptoms to the
extent his opinions are premised thereon, but he will not be permitted to describe it as a complex
that has no medical support. Defendants’ motioextdude the use of the term “gastrointestinal
adverse symptom complex” gganted.

Defendants’ last contention tisat Dr. Hastingshould be precluded from making use of
the Oklahoma Jail Standards or other jail opegaprocedures because isenot an expert in
those fields. The Court agrees, and cautionshtzabpinions should be limited to Mr. Dubois’
medical condition and the causatiissue referenced above.

IV.  Conclusion
Defendants’ motions to excludeapitiff's experts (Doc. 135, 136) agranted in part

and denied in part, as set forth above.

SO ORDERED this 9th day of March, 2016. é@k
JOHN /DOWDELL
UNITED SYATES DISTRICT JUDGF
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