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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

DANNY RAY WILSON, )
Petitioner,
Case No. 12-CV-0679-CVE-PJC

V.

JASON BRYANT, Warden,

N N N N N N N

Respondent. )

OPINION AND ORDER

Before the Courtis the 28 U.S.C. § 2254 halsegsus petition (Dkt. # 1) filed by Petitioner,
Danny Ray Wilson, a state prisoner appearing praespondent filed a response to the petition
(Dkt. # 7), and provided the state court recagdassary for resolution of Petitioner’s claims (Dkt.
## 8, 25). Petitioner filed a reply kD # 17). For the reasons dissed below, the petition for writ
of habeas corpus shall be denied.

BACKGROUND

On August 29, 2009, Sylvia Vowell, a ninety€i{95) year old woman, awoke to find that
a man had broken into her home and entered heotwadr(Dkt. # 8-1, Tr. Prelim. Hr'g at 9). The
man struck Vowell in the face and head, breaking Vowell’s jawatld, 14. After collecting items
of personal property from Vowell's home, including a $100 bill and a BB gun, the man left the
residence._lIdat 10-11. Police located Petitioner near the scene, shortly after the crime, with
property taken from Vowell’'s home in his pocketéDkt. # 8-3, Tr. Sent. Hr'g at 11-12). In
addition, Vowell’'s DNA was found on gloves recovered from Petitioner’s pockets. Id.

Based on these facts, Petitioner was chargédfbymation in Tulsa County District Court,
Case No. CF-2009-4259, with Burglary First Dedf@eunt 1) and Aggravated Assault and Battery

(Count 2), After Former Convian of Two or More Felonies. (Dkt. # 8-5, O.R. at 11-16).
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Petitioner’s jury trial was seb begin on April 12, 2010. Sdkt. # 8-2, Tr. Blind Plea Hr'g at 2.
That day, prior to commencing trial, Petitioneatsorney, David Phillips, noted on the record that
he “had several conversations with Mr. Wilsont@she disposition of his case,” and that while
Petitioner had decided to proceed to trial, Phillipseved that choice was not in Petitioner’s “best
interests.”_ldat 3. Instead, Phillips explained that he had advised Petitioner to either enter a blind
plea or accept an offer from the prosecution. Adter a discussion with the trial judge about the
range of punishment Petitioner faced, and his adailahoices as to the disposition of his case,
Petitioner informed the trial judge that he wished to enter a blind pleaid.S#e3-6. The trial
judge recessed to allow Petitioner and his attoto@pmplete the required plea paperwaork.ald.
6. After the recess, Petitioner confirmed hézidion and entered a blind plea of no contest to
Counts 1 and 2 of the Information. &t.8. The trial judge ordered that a pre-sentence investigation
report be completed. ldt 10.

OnJune 10, 2010, after reviewing the pre-sentence investigation report and hearing argument
from counsel, the trial judge sentenced Petitionéritty (30) years imprisonment on Count 1 and
life imprisonment on Count 2, with the sentences to run consecutivelyDKsee 8-3, Tr. Sent.
Hr'g at 13-14. During pre-trial and plea proceeg, Petitioner was represented by attorney David
Phillips. SeeDkt. # 8-2, Tr. Blind Plea Hr'g; Dkt. # 8-3, Tr. Sent. Hr'g.

On June 18, 2010, Petitioner filed a motion tdwitiw his plea of no contest. (Dkt. # 8-5,
O.R. at 73-74). On Augustghd 3, 2010, the trial judge held a hearing on Petitioner’'s motion to
withdraw his plea. Seekt. # 8-4, Tr. Mot. Withdraw Plea Hr'g. At the conclusion of the hearing,
the trial jJudge denied the motion. kt.76. Attorney Ronald Daniels represented Petitioner at the

hearing on the motion to withdraw his plea. dtl1.



Represented by attorney Terry J. Hull, Petitrdiled a petition for writ of certiorari in the

Oklahoma Court of CriminaAppeals (OCCA)._SePkt. # 7-1. He raised three (3) propositions

of error:

Proposition I:

Proposition II:

Proposition IlI:

The trial court abused itsdhietion in denying Petitioner’s request to
withdraw his pleas on a record that failed to show he was competent
to waive his constitutional rights trial and understand the nature
and consequences of his plea.

Petitioner’s guilty plea was not knowingly and intelligently entered
because he was denied the effectisgistance of counsel in violation
of his rights under the 6th and 14#tmendments to the United States
Constitution and Art. I, 88 7 and 20, of the Oklahoma constitution.

When counsel failed to act to protect his client’s rights to a judicial
determination of competency prior to the acceptance of his pleas,
Petitioner was denied the effectagsistance of counsel to which he

is constitutionally entitled under the 6th and 14th Amendments to the
United States Constitution and Art. Il, 88 7 and 20 of the Oklahoma
constitution.

Seeid. In an unpublished summary opinion, @il&arch 22, 2011, in G& No. C-2010-820, the

OCCA denied the petition for writ of certiorari. SBlkt. # 25-1.

On November 23, 2011, Petitioner filed his firgpkcation for post-conviction relief._See

Dkt. # 7-3 at 3. Petitioner raised five (5) propositions, as follows:

Proposition I:

Proposition I

Proposition IlI:

Defense counsBlavid Phillips had Petibner purposefully waive
preliminary hearing instead of requesting a postponement for time to
fully investigate, interview witngses and prepare a defense for trial.

Original defense counsel fdil® request a competency hearing and
subpoena medical records and witnesses for testimony at such
hearing before plea of guilty was obtained.

Conflict between trial coumlsand Petitioner on the day of trial
coused [sic] trial counsel to be ineffective by convincing Petitioner
to enter a blind plea becouse [siolunsel was not prepared for a full
blown trial.



Proposition 1V: Petitioner was deprived lkesnstitutional right to due process when
he was denied a copy of the presentence report for disputing the
factual findings and written statement verbally submitted by the state
in aggravation of the punishment.

Proposition V: Petitioner was denied effective assistance of counsel on direct appeal
by counsel’s failure to federalizegltcompetency claim raised within
counsel’'s number one proposition.

Id. The trial court denied the application. &.12. Petitioner appealed the trial court’s denial to
the OCCA.

While awaiting a decision from the OCCAtRener filed a second application for post-

conviction relief. _Se®kt. # 7-5 at 3. As his sole proposition on error, Petitioner argued:

Proposition I: The State used falsadmnce that was placed upon Petitioner by
Tulsa Police to obtain a plea of guilty using defense counsel as an
advocate to facilitate the plea.

Id. at 3-4. On April 26, 2012, the trial court denied the second applicatioat 4eb. Petitioner
filed a second post-conviction appeal to @@CA. On August 14, 2012, in Case Numbers PC-
2012-133 and PC-2012-417, the OCCA affirmed thé toart’'s denial of Petitioner’s first and
second applications for post-conviction relief. (Dkt. # 7-7).

On December 14, 2012, Petitioner commencedaderal action by filing his pro se petition

for writ of habeas corpus (Dkt. # 1). Petitioner raises six (6) grounds of error, as follows:

Ground I: Pétioner's plea was not enter[ed] in accordance with the
requirments [sic] of the federal law. There was no determination on
the record to find out if Petitioner was competent at the time of

Petitioner’s no contest plea.

Ground II: Petitioner's no contest plegas not knowingly and intelligently
entered because he was denied effective assistance [of counsel].

Ground lll: Counsel failed to protect his clisstights to a judicial determination
of competency prior to plea.



Ground IV: Defense counsel David iFips had Petitioner purposely waive
preliminary hearing instead of postponment [sic] to investigate.

Ground V: Petitioner was denied effective assistance of counsel on direct appeal
by counsel’s failure to federalizegtlscompetency claim raised within
the appellate counsel’s number one proposition.
Ground VI: The State usefdise evidence that @aplaced upon Petitioner by
Tulsa police to obtain a plea of no contest using defense counsel as
an advocate to facilitate the plea.
SeeDkt. # 1' Respondent argues that the OCCA'’s adjudication of Grounds I-lll and V was not
unreasonable or contrary to federal law, Grounthtks merit and must be denied, and Ground VI
is procedurally barred. Sé&kt. # 7.
ANALYSIS
A. Exhaustion/Evidentiary Hearing
As a preliminary matter, the Court mustetenine whether Petitioner meets the exhaustion
requirement of 28 U.S.C. § 2254(b). SRese v. Lundy455 U.S. 509, 510 (1982). Petitioner
raised Grounds I-VI on either certiorari or post-conviction appeal and he has exhausted state
remedies as to those claims.
The Court also finds that Petitioner is reaotitled to an evidentiary hearing. S&éliams
v. Taylor, 529 U.S. 420 (2000).
B. Claims adjudicated by the OCCA
The Antiterrorism and Effective Death Penaltgt (AEDPA) provides the standard to be

applied by federal courts reviewing constitutional claims brought by prisoners challenging state

! In Petitioner’s reply, he details additional complaabout his attorney David Phillips. See
Dkt. # 17. To the extent Petitioner raises new claims in his replyDkked! 17, these
additional claims will not be considered. Sémted States v. Jenkin804 F.2d 549, 554
n.3 (10th Cir. 1990) (noting that when a claimased only in a reply brief, the respondent
is afforded no opportunity to address the claim).
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convictions. Under the AEDPA, wh a state court has adjudicated a claim, a petitioner may obtain
federal habeas relief only if the state court sieci “was contrary to, dnvolved an unreasonable
application of, clearly established Federal lagrdetermined by the Supreme Court of the United
States” or “was based on an unreasonable detatiminof the facts in light of the evidence

presented in the State court proceeding.” Z826.S.C. § 2254(d); Harrington v. Richt862 U.S.

86, 102-03 (2011); Williams v. Taylp529 U.S. 362, 386 (2000); Neill v. Gibs@Y8 F.3d 1044,

1050-51 (10th Cir. 2001). “Clearlstablished Federal law fpurposes of § 2254(d)(1) includes

only the holdings, as opposed to the dicta, of Bhpreme Court’s] decisions.” White v. Woodall

134 S. Ct. 1697, 1702 (2014) (citations omitted).
When a state court applies the correct fedavako deny relief, a federal habeas court may
consider only whether the state court applied the federal law in an objectively reasonable manner.

SeeBell v. Cone 535 U.S. 685, 699 (2002); Hooper v. MullBil4 F.3d 1162, 1169 (10th Cir.

2002). An unreasonable application by the state cmit®t merely wrong; even ‘clear error’ will

not suffice.” White 134 S. Ct. at 1702 (citing Lockyer v. Andradd8 U.S. 63, 75-76 (2003)). The

petitioner “‘must show that the state court’s rulingwas so lacking in justification that there was

an error well understood and comprehended istieg) law beyond any possibility for fairminded

disagreement.”_ld(quoting_Richter562 U.S. at 103); semsoMetrish v. Lancaster133 S. Ct.
1781, 1787 (2013).

“When a federal claim has been presented to a state court and the state court has denied
relief, it may be presumed that the state coyttdidated the claim on the merits in the absence of

any indication or state-law proceduraiqmiples to the contrary.” Richtgs62 U.S. at 99. Section

2254(d) bars relitigation of claims adjudicated omttegits in state courts and federal courts review



these claims under the deferential standard of § 2254(cht 784, Schriro v. Landrigab50 U.S.

465, 474 (2007). Further, the “determination of a factual issue made by a State court shall be
presumed to be correct. The applicant shalle the burden of rebutting the presumption of
correctness by clear and convincing evidence.” 28 U.S.C. § 2254(¢e)(1).

In this case, the OCCA adjudicated Grouhtls on certiorari appeal, and Grounds IV-VI
on post-conviction appeal. Sbé&t. ## 7-7, 25-1. Therefore, él§ 2254(d) standard applies to this
Court’s analysis of those grounds.

1. Trial court’s denial of Petitioner’'s motion to withdraw his plea (Ground I)

As his first ground of error, Bigoner claims that the “trial court abused its discretion in
denying petitioner’s request to withdraw his pleaa oecord that failed to show he was competent
to waive his constitutional rights to trial and undignsl the nature and consequences of his plea.”
(Dkt. # 1 at 15). Petitioner argues that when he entered his blind plea of no contest, “there was no
examination, evaluation, or discussion whatgoe¥ his competency to do so.” it.16. Petitioner
points to his affirmative response on the Ple&uwilty - Summary of Facts form showing that he
had been previously treated for “papid-schizo/bi-polar” disorder, s&ét. # 8-5, O.R. at 15, and
argues that, because of this previous mental health treatment, the trial court was required to conduct
further inquiry as to Petitioner's competencekt(B¥ 1 at 16). In his reply, Petitioner argues that
he “told trial counsel David Phillips that he wasmedication that he was not tak[ing] that would
interfere with his understanding.” (Dkt. # 17@&t The OCCA denied Petitioner’s claim on
certiorari appeal, finding as follows:

Wilson claims in Proposition | that the trial court failed to follow the
procedure mandated ing and did not make a finding that Wilson was competent.

Before accepting a guilty or no contest plea, the trial court should first determine
whether a defendant is competent to plead by personal observation, and by asking



defense counsel and the defendant ablmidefendant’s past and present mental
state. King v. Sate, 1976 OK CR 103, § 10, 553 P.2d 529, 534. We have found a
defendant was competent to plead, witheoutcord of any conversation between a
defendant and the trial court, where ptea form indicated the defendant had not
been treated for a mental illness, wheersfirm showed his attorney had no reason
to doubt his competency, and where the defendant was advised of his rights,
understood them, and consulted with counkekoya v. Sate, 1996 OK CR 55, 1
38,932 P.2d 22, 33. Wilson argues that thé¢dart must engage in a colloquy with

a defendant in order to establish competeiite cases he cites were decided before
this Court developed a mandatory plegwoilty form. The purpose of this form is

to codify theKing requirements, and to allow thXourt the ability to determine a
plea’s validity. Shepherd v. Sate, 1996 OK CR 27, 1 7, 920 P.2d 1066, 1067; Form
13.10,Rules of the Oklahoma Court of Criminal Appeals, Title 22, Ch.18, App.
(2011).

The record here shows that the trial court’'s inquiries were sufficient to
determine Wilson was competent to entsrmo contest plea. The trial court did not
personally inquire of Wilson regardingshtcompetency. However, Wilson’s plea
form indicated he was not taking any metimas or substances which affected his
ability to understand the proceedings, and had not been prescribed any medication
he was not taking; understood the nature and consequences of the proceeding;
understood his rights; understood he wdivhis rights by pleading; and had
discussed the charges and plea with counsel. The plea form reflects that Wilson had
been treated at Parkside hospital for @aid - schizo/Bipolar, Thorzaine,” but the
record shows this treatment was twenty to thirty years before Wilson’s plea was
entered. Wilson’s plea counsel, Phillips, avers in the plea form that he believed
[Wilson] understood the nature, purpose and consequences of the proceeding, and
was able to assist in formulating anyatese. At the hearing on Wilson’s motion to
withdraw his plea, the tri@ourt noted that at no time during the proceedings was
there any suggestion that Wilson was not competent, and the court’s observations
were that Wilson was focused, engaged, and able to understand the nature of the
proceedings. We find this procedure vgafficient, and we further find that the
record does not support any conclusion WWdson was not competent to enter his
plea.

(Dkt. # 25-1 at 2-3). Respondent argues thatOCCA'’s denial of Petitioner’s claim was not
contrary to, or an unreasonable gadion of, federal law as established by the Supreme Court. See
Dkt. # 7 at 5-10.

In King v. State 553 P.2d 529 (Okla. Crim. App. 1976), the OCCA detailed the proper

procedure that a trial court should follow whaocepting a defendant’'s plea. As related to



competency, the OCCA held that before acceptingltygulea, “the trial court must first determine

if the defendant is competent by appropriate interrogation of the defendant, and his defense counsel
.. . regarding the defendant’sspand present mental statenss| as by the defendant’s demeanor
before the court.”_King553 P.2d at 534. The OCCA emphasized that the plea procedure detailed
in King was necessary to “insure that an accused’s plea of guilty [was] voluntarily and intelligently
entered as mandated by the United States Supreme Cdioykim v. Alabama, 395 U.S. 238

(1969).” Id.at 532. In Boykin v. Alabama&95 U.S. 238 (1969), the Supreme Court held that a

guilty plea must be entered into “knowingly armluntarily.” A plea is not voluntary unless the
defendant knows the direct consequences of his decisiozuithermore, it is not necessary that

the record reflect a detailed enumeration and waiver of rights as a result of the guilty plea; rather the
issue is simply whether the record affirmatiw shows that the guilty plea was intelligent and

voluntary. _Stinson v. Turne#73 F.2d 913 (10th Cir. 1973).

In addition, although a petitioner’s statements made at the guilty plea hearing “are subject
to challenge under appropriate circumstances,” they constitute “a formidable barrier in any

subsequent collateral proceeding.” United States v. Marar&®0d-.2d 981, 985 (10th Cir. 1988)

(quoting Blackledge v. Alliso31 U.S. 63, 74 (1977)); satssoRomero v. Tansyi6 F.3d 1024,

1033 (10th Cir. 1995). The Tenth Circuit emphasizes the importance of plea colloquies: “This
colloquy between a judge and a defendant before accepting a guilty plea is not pro forma and

without legal significance. Rather, it is an important safeguard that protects defendants from

incompetent counsel or misunderstandings.” Fields v. Gji#&on F.3d 1203, 1214 (10th Cir.

2002).



While Petitioner argues that his disclosure of previous treatment for mental illness required
that the trial court conduct a personal colloquy with Petitioner regarding his competency to plead
no contest, Petitioner provides no support for this argument. Petitioner’s arguments are further
belied by the “Plea of Guilty - Summary of Factsiifofiled in Petitioner’s state district court case.
SeeDkt. # 8-5, O.R. at 64-70. On the first page of the form, Petitioner affirmed that he could read
and understand the form._lat 64 5. He identified David Phillips as his lawyer. ald64 2.

While Petitioner did state that he had poaly been treated for mental illness, gseat 64 | 8, he
answered “No” to the questions, “Are you currently taking any medications or substances which
affect your ability to understand these proceedings?” and “Have you been prescribed any medication
that you should bé&aking, but you are not taking?”_ldt 64 1Y 6, 7. Petitioner affirmed that he
understood the nature and consequences pftiteeding, understood the charges against him and
the range of punishment for each charge, had atlhisdawyer regarding any available defenses,

and had his lawyer’s advice. lat 64-66 1 9, 15, 16, 20, 21. Petitioner’s attorney affirmed that

he believed Petitioner understood the nature, perpod consequences of the proceeding, and he
was satisfied that Petitioner’s waivensd pleas were voluatily given. 1d.at 67 1 33. The trial

judge found that Petitioner was “competent for the purpose of [the] hearingat 6d.1 36.

During the plea proceeding, the trial cowhfirmed that Petitioner understood the nature
and consequences of his blind plea of no contest. D&eet 8-2, Tr. Blind Plea Hr'g at 7- 10.
Further, at the hearing on Petitioner’s motion tdwdiaw his plea, the trial judge explained that “at
no time during any of the[ ] proceedis in which Mr. Wilson appeared before [the trial court] . . .

has there been any suggestion of lack of coemaet” (Dkt. # 8-4, Tr. Mot. Withdraw Plea Hr'g
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at 74). The trial judge went on to note that Retiér had always appeared “to be focused, engaged,
and very able to understand the nature of the proceedings.” Id.

A finding of competency is a finding of fact. Wallace v. Welrdll F.3d 1235, 1244 (10th

Cir. 1999) (applying 8 2254(e)(1) to a finding of caatgncy). Petitioner has failed to present clear
and convincing evidence to rebut the trial coufitigling of fact that he was competent when he
entered his blind pleas of no contest. 28 U.8§.2254(e)(1). In addition, Petitioner has failed to
show that the OCCA's rejection of his clainatlthe trial court erred by not allowing Petitioner to
withdraw his plea was contrary to, or an unreabtenapplication of, federal law as established by
the Supreme Court, or was based on an unreasodabtrmination of the facts in light of the
evidence presented in state court. 28 U.S.C. 8 2254(d). Habeas relief on Ground | is denied.

2. Petitioner’'s blind plea was not knowingly and intelligently entered due to
ineffective assistance of counsel (Ground Il)

As his second ground of error Petitioner agytieat “counsel’s failure to competently
evaluate [Petitioner’s] case and . . . render competent advice on whether to enter a plea . . . fell
below the professional norms to which [a] reasoma@afense counsel is held.” (Dkt. # 1 at 17).
Petitioner argues that, due to his attorney’'ficamt performance, his blind pleas were not
knowingly or intelligently entered. It 6, 17. In his reply, Petitionstates that “after a thorough
investigation of the prosecutor’s evidence, campetent or reasonable lawyer in the same
circumstances” would have advised Petitioner torenpdea. (Dkt. # 17 &). The OCCA denied
Petitioner’s claim on certiorari appeal, finding as follows:

We find in Proposition Il that Wilson’s plea counsel was not ineffective. Wilson

must show both that counsel’s perforro@amvas deficient and that he was prejudiced

by counsel’s deficient performanc&rickland v. Washington, 466 U.S. 668, 687,

104 S. Ct. 2052, 2064, 80 L. Ed. 2d 674 (1984 review counsel’'s performance
against an objective standard of reasonableness under prevailing professional norms,
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and we will not second-guess strategic decisidtherrisv. Sate, 2007 OK CR,

29, 164 P.3d 1103, 1114-18pmpilla v. Beard, 545 U.S. 374, 380-81, 125 S. Ct.
2456, 2462, 162 L. Ed. 2d 360 (2005). Wilson must show that, absent counsel’s
errors in advising him on ¢hplea, he “would not have pleaded guilty and would
have insisted on going to trial Mill v. Lockhart, 474 U.S. 52, 59, 106 S. Ct. 366,
370, 88 L. Ed. 2d 203 (1985). The recondws that plea counsel advised Wilson

a trial court might sentence him to less time on a blind plea than he would get in a
jury trial, that the court might give him meor less time than the State’s offer, and
that if Wilson wanted to bgure of his sentence he shotake the State’s offer. The
record does not support Wilson’s suggestions either that there was confusion
regarding the State’s offer, or that plea counsel had failed to properly consult with
Wilson and investigate his case, or ttheg facts of the case and Wilson’s previous
hospitalization should have causediosel to question his competeridyilson fails

to show that, but for counsel’s advice visguld not have entered a blind pld4ill,

474 U.S. at 59, 106 S. Ct. at 370. We will not find counsel ineffective.

(Dkt. # 25-1 at 3-5) (footnotes omitted). Inpesse, Respondent argues that the OCCA'’s decision
was not contrary to, or an unreasonable application of, federal law as established by the Supreme
Court. Sedkt. # 7 at 11-17.

First, to the extent Petitioner argues thatdtind pleas were not knowingly and intelligently
entered, his claim is denied. As detailed abov8ection 1, the Supreme Court has held that a
guilty plea must be entered irftcowingly and voluntarily.”_Boykin395 U.S. 238 (1969). A plea
is not voluntary unless the defemd&nows the direct consequenaédsis decision, including the

maximum penalty to which heilnbe exposed. Worthen v. Meachu@42 F.2d 1179, 1182 (10th

Cir. 1988) (stating that critical inquiry is winelr defendant knows of maximum possible sentence),

overruledon othergroundsby Coleman v. Thompso®01 U.S. 722 (1991).

In this case, the record reflects that Peti¢ir's blind pleas were voluntarily and knowingly

entered. The day Petitioner entered his blind ple® abntest, his case was set to go to trial. See

2 Within Ground Il of his habeas petition, Petitioner does not argue counsel was ineffective
for failing to question his competency. Therefahis Court will not address that argument
here.
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Dkt. # 8-2, Tr. Blind Plea Hr'g &. During preliminary discussiojjglea counsel informed the trial
judge that he and Petitioner had previously dised the disposition of the case, and that he had
advised Petitioner that a jury trial would not be in his “best interests” based on the facts and
circumstances of Petitioner’'s case. #&i.3. Plea counsel stated that he had instead advised
Petitioner to either accept the Statglsa offer of thirty-five (35) gars or enter a blind plea to the
court. Id.

The trial court then discussed with Petitioeaach of the options mentioned by plea counsel.
Id. at 3-4. The trial court explained to Petitioner tHate chose to proceed taal, the “jury would
be instructed that if they found you guilty, the ggntor both of these coustwould be up to life.”

Id. at 3-4. The trial court then detailed the consages of the thirty-five (35) year plea offer from
the State. ldat 4. Finally, the trial judge explainegtmeaning and consequences of a blind plea.
Id. at 5. Regarding the blind plea, the trial judtgted, “I want to maki very clear, you have no
way of knowing what my decision will be. Will simply be within the range of punishment
provided by Oklahoma law.”_IdThe trial judge emphasized tlitavas “not [his] job to pressure”
Petitioner, and that jurors were present and “ready to start the triakt 4d6.

After this lengthy colloquy, the trial judge askieetitioner “Is it your intention to go forward
with this case?”_ldat 4. Petitioner answered “Not reallyiciinformed the trial court that he “just
want[ed] to get it settled.”_IdPetitioner then stated he wadtto enter a “blind plea.” It 6. At
that time the trial judge took a recess to allowti®aer to complete the necessary plea paperwork
with his attorney. IdThe transcript of the subsequent plea confirms that Petitioner understood both
the charges against him and the empugences of entering a plea. 8kat 4-10. In addition, the

trial judge explained the trial rights that Petitioner was waiving by pleading guilty, and again
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confirmed that Petitioner understood the meaningndéring a blind plea of no contest. ket
7-10.

Petitioner’s allegations are also belied by the&Rif Guilty - Summary of Facts” form filed
in Petitioner’'s case. S&kt. # 8-5, O.R. at 64-70. Petitioradfirmed that he understood the nature
and consequences of the proceeding, understood the charges against him and the range of
punishment for each charge, had advised his lavegarding any available defenses, and had his
lawyer’s advice._ldat 64-66 1 9, 15, 16, 20, 21. Significantly, Petitioner answered “Yes” to the
guestion, “Do you believe your lawyer has effecthadsisted you in this case and are you satisfied
with his/her advice?”_Idat 66 { 21. Petitioner also confirdihat he was pleading no contest of
his own free will and “without any coems or compulsion of any kind.”_lét 66 { 30. Finally,
Petitioner swore under oath that he had reviewetbitm with his attorney, understood its contents,
that his answers were true and correct, andhanderstood he could be prosecuted for perjury if
he had made false statements to the courtatlé6-67  32.

At the hearing on Petitioner’'s motion to withdréwg plea, the trial judge stated that the
“court gave Mr. Wilson the opportunity to go forwawith the jury trial, and there was never any
hint that [the trial judge] was pressuring him ietttering a plea.” (Dk# 8-4, Tr. Mot. Withdraw
Plea Hr’g at 74). In addition, the trial judge notlkd plea form demonstrated that Petitioner’s plea
was entered voluntarily and that he understood the consequences of his pleh. (Seder 28
U.S.C. § 2254(e)(1), these findings are presuametect unless Petitioner rebuts the presumption
of correctness afforded to the trial court by clear and convincing evidence. Petitioner has not
presented clear and convincing evidence sefficio demonstrate that his plea was unknowing or

involuntary. As a result, he has failed to rebetphesumption of correctness afforded to the state

14



court’s finding of fact that Reioner’s plea of guilty was knowingland voluntarily entered. See
Dkt. # 8-5, O.R. at 64 { 36.
Next, Petitioner’s claim that his counsel virzeffective for failing to “evaluate” Petitioner’'s
case and “render reasonable competent adviadether [Petitioner should] enter a plea,” Bée
#1 at 17, is denied.
To establish ineffective assistance of counsel, a defendant must show that his counsel’s
performance was deficient and that the deficient performance was prejudicial. _Strickland v.

Washington466 U.S. 668, 687 (1984); salsoRichter 562 U.S. at 104; Osborn v. Shillingéd7

F.2d 1324, 1328 (10th Cir. 1993). Afdedant can establish the first prong by showing that counsel
performed below the level expected from a reabbncompetent attorney in criminal cases.
Strickland 466 U.S. at 687-88. There is a “strong preption that counsel’s conduct falls within
the range of reasonable professional assistancedt 689. In making this determination, a court
must “judge . . . [a] counsel's challenged conduct on the facts of the particular case, viewed as of
the time of counsel’s conduct.”_ldt 690. Moreover, review of counsel’s performance must be
highly deferential. “[I]t is all too easy for @wrt, examining counsel’s defense after it has proved
unsuccessful, to conclude that a particulanaomission of counsel was unreasonable.’at®89.

To establish the second prong, a defendant mslugtv that this deficient performance
prejudiced the defense, to the extent that “theeereasonable probability that, but for counsel’s
unprofessional errors, the result of the proaegdiould have beenffierent.” Strickland466 U.S.
at 694;_sealsoRichter 562 U.S. at 104. “A reasonable prblity is a probability sufficient to

undermine confidence in the outcome.” Stricklod®b U.S. at 694; sedsoSallahdin v. Gibson

275 F.3d 1211, 1235 (10th rC2002); Boyd v. Ward179 F.3d 904, 914 (10th Cir. 1999). If
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Petitioner is unable to show either “deficientfpemance” or “sufficient prejudice,” his claim of
ineffective assistance fails. S8&ickland 466 U.S. at 700. Thus, it is not always necessary to
address both_Stricklanprongs. Petitioner bears the burden of demonstrating that the OCCA
unreasonably applied Strickland

In Hill v. Lockhart 474 U.S. 52 (1985), the Supreme Court held_that Striclkdppties to

challenges to guilty pleas based on ineffectssistance of counsel. In accord with Stricklaad
defendant challenging the effective assistana®ohsel during the guilty plea process must show
counsel’s performance was deficient and that such deficient performance prejudiced &irfh7d.
58. As the Court explained in Hill

[I]n the context of guilty pleas, ther$t half of the Strickland v. Washingtoest is
nothing more than a restatement of thed#ad of attorney competence . . .. The
second, or ‘prejudice,’ requirement, oe thther hand, focuses on whether counsel’s
constitutionally ineffective performance affected the outcome of the plea process.
In other words, in order to satisfy the ‘prejudice’ requirement, the defendant must
show that there is a reasonable probaliitsy, but for counsel’s errors, he would not
have pleaded guilty and would have insisted on going to trial.

Id. at 58-59. However, “a petitioner’s ‘mere allegatitivdt he would have insisted on trial but for
his counsel’s errors, although necessary, is ultimately insufficient to entitle him to relief.” Miller

v. Champion 262 F.3d 1066, 1072 (10th Cir. 20qg&iting United States v. GordpA F.3d 1567,

1571 (10th Cir. 1993)). Rather, the Court “lookfsihe factual circumstances surrounding the plea
to determine whether the petitioner would have proceeded to trial.” Id.

Petitioner claims that his counsel, David Phillywas ineffective for “fail[ing] to learn and
evaluate [the] facts or law of the case beforamminicating an estimate of the outcome.” (Dkt. #
1 at 17). However, Petitioner fails to demonstralt@t “facts or law” his attorney failed to learn

before advising Petitioner. Petitioner simply alletpas his attorney’s failure to “evaluate his case”

16



led to counsel providing incompetent advice regarding whether Petitioner should enter a plea. These
conclusory allegations are insufficient to overe the presumption that counsel's performance
“falls within the wide range ofrasonable professional assistance.” 8eekland 466 U.S. at 689.

In addition, the record refutes Petitioner’s claims that his attorney provided ineffective
assistance during either pre-trial plea proceedorgthe entry of Petitioner’s blind plea of no
contest. First, the record demonstrates that counsel and the trial judge discussed with Petitioner the
applicable sentencing range and the poteatimdlomes of a plea and a jury trial. $de. # 8-2, Tr.

Blind Plea Hr'g. At the hearing on Petitioner’'s motion to withdraw his plea, counsel testified he
advised Petitioner that, based on the “facts andugistances” of the case, he believed a jury
“probably would” give Petitioner a “considerablyrbBaer sentence than what the State had offered

at 35 years, or [the] judge might do at a blind plea.” Bde# 8-4, Tr. Mot. Withdraw Plea Hr'g

To the extent Petitioner argues that his aggnwas ineffective for failing to “investigate”

the case, his claim is denied. In his replgtitioner points to counsel’s failure to “get an
independent second opinion on the DNA evide” found on the gloves recovered from
Petitioner’s pockets when he was apprehended after the crime. (Dkt.# 17 at12). This claim
is unexhausted. However, in light of the ggdural posture of this case it would be futile

to require Petitioner to return to the statmurt to exhaust and eéhclaim issubject to
imposition of an anticipatory procedural bar. Anderson v. SirmbfeF.3d 1131, 1139 n.7

(10th Cir. 2007) (stating that an “anticipatory procedural bar’ occurs when the federal courts
apply a procedural bar to an unexhausted dla&nwould be procedurally barred under state

law if the petitioner returned to state court to exhaust it). Furthermore, Petitioner fails to
demonstrate areasonable probability that, had counsel conducted further investigation of the
DNA evidence, the outcome of his case would Hzeen different. Therefore, this claim is
denied on the merits under 28 U.S.C. § 2254]b)(addition to the proposed DNA testing,
Petitioner makes general statements thatdussel failed to investigate the prosecution’s
evidence before advising Petitioner to enter a plea.D&eef 1 at 5. However, Petitioner

does not explain what additional investigations counsel failed to conduct, or what
information would have been located through these unidentified investigations. Further,
after review of the record, it dear that this is not a case where counsel failed to conduct
an investigation or prepare for trial. The record demonstrates that counsel met with
Petitioner to discuss the case, filed discovery motions, and was prepared to proceed with trial
on the day of Petitioner’s plea. Sekt. # 8-4, Tr. Mot. Withdraw Plea Hr’g at 4-5, 16; see
alsoDkt. # 8-5, O.R. at 31-36, 45-47.
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at 11. Counsel testified that he explained to Peii that, if he entereddind plea, “it was the
discretion of the judge as to what would happen.” atd10. Counsel stated that he advised
Petitioner, “if he wanted to be sure, then [ {ake the State’s recommendation . . . | also told him
that . . . the judge might do better than the Statiié&s, might not do better than the State’s offer.

So that was an option for him to consider.” dd15. Counsel confirmed that he did not pressure
Petitioner to enter a plea, explaining, “[w]e were perfectly prepared to go to trial and try the case,
and Mr. Wilson called it off at the midnight hour.Id. at 16.

Petitioner has also failed to show prejudice as required by StricKliaihds reply, Petitioner
argues that, absent his attorney’s alleged erh@rsvould not have pleaded no contest and would
instead have insisted on proceeding to friéidkt. # 17 at 10). Whiléhis allegation by Petitioner
is required to satisfy the prejudice prong_of Stricklatite Court must “look to the factual
circumstances surrounding the plea to determinether the petitioner would have proceeded to
trial.” Miller, 262 F.3d at 1072. Inthis case, thedattircumstances surrounding Petitioner’s plea
do not demonstrate a reasonable probability that Petitioner would have proceeded_to tichl. See

Petitioner had fourteen (14) prior felony convictions and faced a maximum life sentence on each

4 Within Ground VI, Petitioner states that “on the day of trial at the defense counsel’s table
David Phillips informed Petitioner that he wast prepared for trial and advised Petitioner
[to] either take the deal offer by the prosecwor enter a blind plea.” (Dkt. # 1 at 26).
However, Petitioner offers no evidence or supfoorthis statement, and the record does not
support Petitioner’s assertion.

° To the extent Petitioner argues that hisratg’s alleged deficient performance caused
Petitioner to reject, or otherwise not accept,Stae’s plea offer, higlaim is denied._See
Missouri v. Frye 132 S. Ct. 1399 (2012). The record demonstrates that counsel did not
advise Petitioner to reject the State’s offer, and instead specifically advised Petitioner to
either accept the State’s offer or enter a bfile to the trial court. In addition, Petitioner
has failed to show a reasonable probabiligt the would have aepted the State’s plea
offer.
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count of the Information. (Dkt. # 8-4, Tr. MdWithdraw Plea Hr'g at 9). The factual basis
supporting Petitioner’s pleas was that he broke into the home of the elderly victim and beat her,
breaking her jaw. Sdakt. # 8-2, Tr. Blind Plea Hr'g at 9. In addition, strong evidence in the case,
including DNA evidence, connected Petitioner to the crime.iGeseealsoDkt. # 8-3, Tr. Sent.

Hr'g at 11-12.

Without more, Petitioner has failed to show eitteficient performance or prejudice. See
Strickland 466 U.S. at 696-97. Counsel’s strategic decision to recommend that Petitioner enter a
plea was well within the range of reasonable professional assistance. Therefore, Petitioner has failed
to demonstrate that the OCCA'’s adjudication was contrary to, or an unreasonable application of
Strickland 28 U.S.C. 8§ 2254(d). Habeas corpus relief on Ground Il is denied.

3. Ineffective assistance of trial counsel (Grounds Il and V)

In Grounds Ill and IV Petitioner asserts additional claims of ineffective assistance of trial
counsel. (Dkt. # 1 at 19-21). tR®ner alleges that trial coungalovided ineffective assistance by
failing to ensure that the trial court determined Petitioner's competency (Ground Ill), and for
advising Petitioner to waive preliminary hearing (Ground V).

To be entitled to habeas corpus relief on his claims of ineffective assistance of counsel,
Petitioner must demonstrate that the OCCA'’s adjudication was an unreasonable application of
Strickland 466 U.S. 668 (1984). As detaildabae in Section 2, under Stricklgraddefendant must
show that his counsel’'s performance was diefit and that the deficient performance was

prejudicial. _1d.at 687.
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a. Failure to ensure trial court ddgermined Petitioner's competency
(Ground 111)

In Ground lll, Petitioner asserts that trial counsel “unreasonably failed to discharge his
professional responsibility to ensure that either examination or determination of his mentally ill
client’'s competency to waive trial rights and unteamd the nature and consequences of entering his
pleas was undertaken by the trial court.” (Dkt.at 19). To demonsteprejudice as required by
Strickland Petitioner argues that “counsel’s deficient performance directly resulted in allowing
Petitioner to enter, and theair court to accept, constitutionally invalid pleas.” [dhe OCCA
rejected Petitioner’s claim on certiorari appeal, finding,

[P]lea counsel was not ineffective for failing to ensure that the trial court found

[Petitioner] was competent to enter his contest plea. We found in Proposition |

that the trial court’s procedure suffictgndetermined Wilson was competent. We

further found in Proposition | that nothing in the record supports any suggestion

Wilson was not competent to enter his plea. Given these findings, Wilson cannot

show he was prejudiced by counsel’s failiresist on a personal colloquy with the

trial court, or to raise the issue of Wilson’s competency.

(Dkt. # 25-1 at 5). In response, Respondent arthest the OCCA'’s decision was not contrary to,
or an unreasonable application of, federal ésnestablished by the Supreme Court. Bde# 7
at 18.

Petitioner has failed to show that the OCCAé&nial of his claim was contrary to, or an

unreasonable application of, Stricklanils the OCCA found, and this Court addressed in Section

1, the record demonstrates that Petitioner wagpetent to enter his plea and understood the nature
and consequences of his decision. Petitionephavided no evidence to support his argument that
counsel provided deficient performance for failingegquire that the trial court personally inquired

of Petitioner regarding his competency. tdi@ion, even assuming counsel’'s performance was

constitutionally deficient, Petitioner has failedgtmw prejudice. While Petitioner argues counsel’'s
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ineffective assistance “directly resulted” in the trial court accepting his “constitutionally invalid
plea[s],” Petitioner has failed to show that his page invalid. As determined above, the record
demonstrates that Petitioner was competentdadho contest and his pleas were knowingly and
voluntarily entered. Petitioner has failed to show that absent counsel’s alleged errors, the result of
the proceeding would have been different. See&kland 466 U.S. at 694. Habeas relief on
Ground 1l is denied.

b. Advising Petitioner to waive preliminary hearing (Ground V)

In Ground IV, Petitioner argues that trial counsas ineffective for “purposely [instructing

Petitioner to] waive preliminary hearing insteaidrequesting a postpoment for time to fully
investigate and interview witnesses and prepare a defense for trial, resulting in damage.” (Dkt. #
1 at 21). Petitioner claims his attorney’s actiorssisted the State in the prosecution more than the
defense of his client,” and the result was “bexdk ineffectiveness, at a constitutional magnitude.”
Id. The OCCA denied Petitioner’s claim, findingathhe had failed to %glain how the District
Court erred in denying [this claim] on grounds of res judicatéDkt. # 7-7 at 4). In response,
Respondent argues that Petitioner’s claim is without merit.DBeéf 7 at 17-18.

If, on habeas review, a claim can easily bpakgd of on the merits, a habeas court need not

review the procedural statustbé claim._Fields v. Gibsp877 F.3d 1203, 1217-18 (10th Cir. 2002)

(citing United States v. Wrigh#t3 F.3d 491, 496 (10th Cir. 1994)As Petitioner’'s Ground IV is

easily resolved on the meritsjgtCourt will not examine the @CA'’s procedural ruling based on

res judicata and instead will address the merits of Petitioner’s claim.

The state district court found that “Petitioneajgpellate counsel in fact raised propositions
of error arguing ineffective assistance of calhen certiorari appeal to the OCCA. (Dkt.

# 7-7 at 4). Based on thisifling, the state district court concluded Petitioner’s claim was
barred on res judicata grounds. Id.
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Petitioner’s preliminary hearing was set for December 8, 2009De# 8-1, Tr. Prelim.
Hr'g. At the beginning of the hearing, defersminsel informed the trial judge that Petitioner
wanted to waive his right @ preliminary hearing. lét 4. However, the State wished to proceed
with the preliminary hearing to @serve the victim’s testimony. _lat 5. The prosecutor noted that
if, after the victim’s testimony, the defense still wethto waive preliminary hearing the State would
not object._ld. The trial judge then allowed the preliminary hearing to begin, and the State called
the victim as its first witness. ldt 7-8. At the conclusion of her testimony, Petitioner’s attorney
again expressed Petitioner’s desire to waive preliminary hearingt 2d. The trial judge then
guestioned Petitioner directly, while under oatimaerning his decision to waive the remainder of
preliminary hearing._Seig. at 25. The trial judge confirmed that (1) Petitioner was thinking
clearly, (2) he had discussed the decision to &miith his attorney, (3) his waiver was voluntary,
(4) he understood the consequences of his wainer(5) he did not have any questions regarding
the waiver._Idat 25-27. Petitioner’s attorney also informed the court that Petitioner was competent
to waive the remainder of preliminary hearing. dd27. The trial judge accepted Petitioner’'s
waiver, finding that it was “knowingly and voluntarily made.” Id.

Petitioner argues that, by “ha[ving] Petitionergmsely waive preliminary hearing instead
of postpon[ing] [ ] to fully investigate, interviewitnesses, and prepare a defense for trial,” trial
counsel performed deficiently. SBé&t. # 1 at 21. While Petitioner claims his attorney’s advice to
waive preliminary hearing resulted in “damage,” Petitioner fails to explain this statement, or provide
any other argument establishing prejudice. Pek#ti’'s unsupported allegations are insufficient to
overcome the presumption that counsel’s perfooedfalls within the wide range of reasonable

professional assistance.” S@wickland 466 U.S. at 689. Habeas relief on Ground IV is denied.
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4, Ineffective assistance of appellate counsel (Ground V)

In Ground V, Petitioner claims that his appellatensel, Terry J. Hull, provided ineffective

assistance of counsel. Sb&t. # 1 at 22-23. SpecificallfRetitioner alleges #t his appellate
counsel was ineffective for failing to “federadi’ Petitioner’'s competency claim on certiorari appeal
to the OCCA._Idat 22. Petitioner argues that while appel@ounsel presented a “well researched
and articulated” brief in support of Petitioner’s fijpsoposition of error on certiorari appeal relating
to the trial court’s determination of his competgritlacked adequate citation to federal law. Id.
Petitioner acknowledges that appellate counsel cited to Boyketeral case; however, he claims
that Boykin“only federalizes the claim of guilty pleas,” and that counsel failed to cite additional
federal law “to protect her client’s rights to aregdate direct appeal concerning competency during
a plea of no contest.” _IdThe OCCA cited Stricklandand denied Petitioner’s claim on post-
conviction appeal, finding as follows:

Petitioner claims his appellate couns@lks ineffective because she “fail[ed]
to federalize the competency claim raised within appellate counsel’s Number One
proposition.” The “Number One proposition” to which Petitioner refers from his
certiorari appeal claimed error occuredanliPetitioner was not allowed to withdraw
his no contest pleas. Proposition One dabat claim on the argument that the
record was insufficient to show that Petitioner, at the time of his pleas, was
competent to waive trial and competent to understand the nature and consequences
of the pleas. On post-conviction, Petiter now argues that his appellate counsel
was ineffective in presentation of the Proposition One error because “n[o] federal
legal authority has been cited in the argument,” and because of this deficiency,
Petitioner cannot seek habeas relief infdueral court without first exhausting the
federal issues concerning competency through post-conviction proceedings.

Of course, Petitioner's appellate counsel was not appointed to represent
Petitioner in federal habeas proceedingdmly in state appellate proceedings for a
writ of certiorari. With rgard to that state appeal proceeding, Petitioner readily
acknowledges that appellate counsel’s first proposition was “well researched and
articulated in her brief in chief.” Meover, there is glaringly absent from
Petitioner’'s Proposition 5 any explanation about how appellate counsel’s alleged
ineffectiveness in failing to “federalize”eHirst proposition of error in his certiorari
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appeal resulted in Petiitoner being denied relief in that appeal. Additionally,
Petitioner neglects to suggest what fedaugthorities he believes his counsel should
have cited in the certiorari appeal and Havure to cite them caused the result of
that appeal to be unreliable.

From the foregoing, it becomes clear tRatitioner wholly fails to establish
that he was deprived of the effective assistance of counsel in his certiorari appeal.

(Dkt. # 7-7 at 7-8) (internal citations omittedh response, Respondent argues that the OCCA'’s
decision was not contrary to, or an unmeele application of, federal law. Sekt. # 7 at 19-22.

To be entitled to habeas corpus relief ondi@m of ineffective assistance of appellate
counsel, Petitioner must demonstrate that the O€&djudication was an unreasonable application
of Strickland 466 U.S. 668 (1984). As detaileloloae in Section 2, under Stricklagraldefendant
must show that his counsel’'s performance wdiidat and that the deficient performance was
prejudicial. _Id.at 687.

Petitioner has failed to show that the OCCdéxision was contrary to, or an unreasonable
application of,_Strickland Petitioner offers no argument or authority to support his claim that
appellate counsel was ineffective for failingaequately “federalize” his competency claim on
certiorari appeal. In addition, Petitioner has fatledhow that, absent appellate counsel’s failure
to cite additional federal law, the outcome of his state appeal would have been different. Habeas

corpus relief on Ground V is deniéd.

After completing his argument that apptdlacounsel was ineffective for failing to
“federalize” his competency claim, Petitioneremthat “appellate counsel was ineffective

for not bringing a claim which was obvious frahe exhibits in the record.” (Dkt. # 1 at

23). It is unclear if Petitioner is attemptitg make an additional claim of ineffective
assistance of appellate counsel. Petitioner does not explain what claim appellate counsel
failed to raise or what evidence and/or exhibits appellate counsel “overlookedid. See
Therefore, to the extent Petitioner raisesadditional claim of ineffective assistance of
appellate counsel related to counsel’s failure to raise an unidentified issue, the claim is
denied.
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C. Procedural Bar (Ground VI)

Petitioner first raised Ground VI in his secaqaplication for post-conviction relief._See
Dkt. # 7-5 at 3-4. In Ground Retitioner argues that “the State used false evidence that was placed
upon Petitioner by Tulsa police to obtain a plea ofartest using defense counsel as an advocate
to facilitate the plea.” (Dkt# 1 at 24). The OCCA cited4DA. STAT. tit. 22, § 1086, and
determined Ground VI was procedurally barred, finding as follows:

The District Court found that these latest issues could have been raised by
Petitioner in his first post-conviction dpgation. The District Court therefore
concluded that Petitioner was procedurabyred from raising it in this subsequent
application.

In this appeal of that decision, Petitiomsserts that it was error to find his
claim procedurally barred, because, he alleges, it is a claim based on newly
discovered evidence. The evidence Pwiitioner presents as “newly discovered”
are police photographs of the crime scaméraports of the police investigation and
arrest of Petitioner. Othéhan to say it occurred after he entered his no contest
pleas, Petitioner is not specific as to whenpersonally obtained copies of this
evidence. Despite this deficiency, hewer, it is clear Petitioner possessed the
information before December 13, 2011, as he filed a Motion for New Trial in the
District Court on that date that relied on this evidence. Judge Kellough denied
Petitioner’'s Motion for New Trial on December 30, 2011, stating in his order,
“Defendant’s only available remedy igtligh an Application for Post-Conviction
Relief.”

Itis thereby apparent that Petitioner possessed his alleged “newly discovered
evidence” prior to adjudication of his first post-conviction application and likely
knew of it when filing that applicain on November 23, 2011. He therefore cannot
demonstrate error in the District Court having found his second post-conviction
application’s claim based on that eviden@es a claim that was procedurally barred
by reason for his failure to have raised it in his first post-conviction application.

(Dkt. # 7-7 at 9-10) (internal citations arabfnotes omitted). The OCCA also noted that,

It appears Petitioner personally possessézhat a portion of this evidence prior to

his direct appeal, as he has alleged that his appellate counsel was ineffective for
overlooking it. Moreover, Petitioner states in his Motion for New Trial that when
being transported to the DepartmenCafrrections, he provided one of the reports

to the attorney representing him at seoteg and at the motion to withdraw pleas.
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Id. Inresponse, Respondent argues that the OCd&&ision that Ground VI is procedurally barred
must be respected. SB&t. # 7 at 22-27.

The doctrine of procedural bar prohibits ddeal court from considering a specific habeas
claim that was resolved on an independemt adequate state procedural ground, unless the
petitioner “can demonstrate cause for the defadt actual prejudice as a result of the alleged

violation of federal law, or demonstrate tHatlure to consider thelaims will result in a

fundamental miscarriage of justice.” Coleman v. ThompS6a U.S. 722, 750 (1991); sakso

Maes v. Thomas6 F.3d 979, 985 (10th Cir. 1995). “A state court finding of procedural default

is independent if it is separatechdistinct from federal law.”_Maed6 F.3d at 985. A finding of
procedural default is an adequate state ground if it has been applied evenhandedly in the “vast
majority” of cases._ldat 986 (citation omitted).

Applying the principles of procedural defaudthese facts, the Court concludes that Ground
VI is procedurally barred from ih Court’s review. The state caigrprocedural bar as applied to
this claim was an independent ground because dtedits failure to comply with state procedural
rules was “the exclusive basis for the state court’s holding.”idSe@€985. The OCCA based its
decision solely upon Oklahoma rules and case law, includings G5TAT. tit. 22, § 1086. In
addition the procedural bar applied by the OC&as based on an adequate state groundElfge
v. Hargett 302 F.3d 1182, 1186 (10tir. 2002) (holding ®LA. STAT. tit. 22, § 1086 “is an
independent and adequate stateugd for denying habeas relief"J.herefore, the procedural bar
imposed by the OCCA on the claims raisadGround VI was based on state law grounds

independent and adequate to preclude federal review.
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Because of the procedural default of Petitioner’s claim in state court, this Court may not
consider the claim unless Petitions able to show cause and prejudice for the default, or
demonstrate that a fundamental miscarriage t¢icgisvould result if his claim are not considered.
SeeColeman 501 U.S. at 750. First, “the fundamental miscarriage of justice exception is an
extremely narrow exception, implicated only in an extraordinary case, where a constitutional
violation has probably resulted in the conviction of one who is actually innocent.” Phillips v.

Ferguson182 F.3d 769, 774 (10th Cir. 1999) (quoting Ballinger v. KeBdy.3d 1371, 1375 (10th

Cir. 1993) (internal quotation marks omitted)). dsiablish a fundamental miscarriage of justice,
a petitioner “must support his allegations of io@ace with ‘new reliable evidence—whether it be
exculpatory scientific evidence, trustworthy eytss accounts, or critical physical evidence—that

was not presented at trial.””__Cole v. New Mexid8 F. App’x 825, 830 (10th Cir. 2003)

(unpublished) (quoting_Schlup v. Deldb13 U.S. 298, 324 (1995)). Petitioner has failed to make

this showing. While Petitioner asserts that hanscent and “failure toeview this claim would
result in a fundamental miscarriage of justice,” B&e # 1 at 28, he provides no new evidence to
support this allegation. Therefore, Petitiormes not fall within the narrow “fundamental
miscarriage of justice” exception.

Petitioner may also overcome the procedbi by demonstrating cause and prejudice.
“Cause” must be “somethirgxternal to the petitioner, something that cannot fairly be attributed

tohim....” _Coleman501 U.S. at 753. Examples of swtiernal factors include the discovery

of new evidence, a change in the law, and interference by state officialbuBag v. Carrier477

8 This and other unpublished court decisions herein are not precedential but are cited as
persuasive authority, pursuant to Tenth Circuit Rule 32.1.
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U.S. 478, 488 (1986). As for prejudice, a petitiomeist show “‘actual prejudice’ resulting from

the errors of which he compts.” United Sates v. Frady456 U.S. 152, 168 (1982). “Pro se

litigants do not enjoy a more lenient standard,” Frye v. RaenbgdéhF. App’x 777, 785 (10th Cir.

2013) (unpublished) (citing Andrews v. Dela®d3 F.2d 1162, 1189 n.41 (10th Cir. 1991)), and
a petitioner’s status as a pro se prisoner doesamtitute “cause” for the procedural default.

Steele v. Youngl1 F.3d 1518, 1522 (10th Cir. 1998iting Rodriguez v. Maynar®48 F.3d 684,

687-88 (10th Cir. 1991)).

Petitioner argues ineffective assistance of Haf@ecounsel as cause for the procedural
default. (Dkt. # 1 at 30). However, th&€€OA found Petitioner’s claim was procedurally barred
because he did not raise it within his first apgiarafor post-conviction relief. As the Tenth Circuit
has held, “there is no constitutional right to &torney in state post-conviction proceedings.”
Coleman 501 U.S. at 752. For that reason, “a petitta@anot claim constitutionally ineffective
assistance of counsel in such proceedings. Thierefore, Petitioner has failed to show “cause” for
his procedural default. In the absence of “edus a showing that a fundamental miscarriage of
justice will result if his defaulgk claim is not considered, the Court concludes that Ground VI is
procedurally barred from federal habeas review. Gaeman 501 U.S. at 750. Habeas corpus

relief on Ground VI is denied.

° The Court acknowledges that, within additional pages appended to the Ground VI argument,
Petitioner raises several vague complaints about both trial and appellate coungit. See
# 1 at 25-27, 29-30. The Court has carefullyeeed these additional pages and finds that
these vague, unsupported claims do not wameligf. Petitioner has failed to show “a
reasonable probability that, but for counsel’s unprofessional errors, the result of the
proceeding would have been different.” Strickla$@6 U.S. at 694.
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D. Certificate of Appealability

Rule 11, Rules Governing Section 2254 Casdse United States District Courtestructs

that “[t]he district court must issue or deny atifieate of appealability when it enters a final order
adverse to the applicant.” Pursuant to 28 U.S.C. § 2253, the court may issue a certificate of
appealability “only if the applicant has made a substantial showing of the denial of a constitutional
right,” and the court “indicates which specific issuassues satisfy [that] showing.” A petitioner

can satisfy that standard by demonstrating thastues raised are debatable among jurists, that a
court could resolve the issues differently, or thatquestions deserve further proceedings. Slack

v. McDanie| 529 U.S. 473, 483-84 (2000) (citing Barefoot v. Estdlé3 U.S. 880, 893 (1983)).

In addition, when the Court’s ruling is based on procedural grounds, Petitioner must demonstrate
that “jurists of reason would find it debatable wieztthe petition states a valid claim of the denial
of a constitutional right and that jurists of reasauld find it debatable whether the district court
was correct in its procedural ruling.” _Sla@&9 U.S. at 484.

In this case, the Court concludes that a cedié of appealability should not issue. Nothing
suggests that the Tenth Circuit would find that @isirt’'s application oAEDPA standards to the

decisions by the OCCA is debbla among jurists of reason. Seeckins v. Hines374 F.3d 935,

938 (10th Cir. 2004). As to theatin denied on a procedural kmdPetitioner has failed to satisfy

the second prong of the required showing, i.e. tl@Court’s ruling resulting in the denial of the
claim on procedural grounds is debatable or incorrect. The record is devoid of any authority
suggesting that the Tenth Circuit Court of App&atsild resolve the issues in this case differently.

A certificate of appealability shall be denied.
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CONCLUSION

After careful review of theacord in this case, the Court concludes that Petitioner has not
established that he is in custody in violation of the Constitution or laws of the United States.
Therefore, his petition for writ of habeas corpus shall be denied.

ACCORDINGLY, IT IS HEREBY ORDERED that:
1. The petition for writ of habeas corpus (Dkt. # 1Jesied
2. A separate judgment in favor of Respondent shall be entered in this matter.
3. A certificate of appealability idenied

DATED this 17th day of September, 2015.

Cé.u:u_ 7/ r*‘fi,__-

CLAIRE V. EAGAN (_J

UNITED STATES DISTRICT JUDGE
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