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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

JAMES E. WRIGHT, )

Paintiff, ))
V. g CaseNo. 13-CV-24-JED-FHM
BNSF RAILWAY COMPANY ))

Defendant. ))

OPINION AND ORDER

Before the Court are the motions offeledant BNSF Railway Company (“BNSF”) to
limit the testimony of plaintiff's treating physans (Doc. 121) and to limit the testimony of
plaintiff's expert witness, Splhen Morrissey, Ph.D (Doc. 128). Both motions seek to exclude
expert opinion testimony pursuant to the Federal Rules of Evidend@aaibert v. Merrell Dow
Pharmaceuticals, Inc., 509 U.S. 579 (1993). Plaintiff tiely responded to both motions, and
BNSF filed its replies.

The most common method to assesBambert motion is by conducting ®aubert
hearing, although a hearing ‘it specifically mandated.Goebel v. Denver & Rio Grande W.

RR. Co., 215 F.3d 1083, 1087 (10th Cir. 2000). Herathee party has indicated that such a
hearing is necessary. After eful review of the motionsra exhibits, the Court believes a

hearing is not required in this case.

1 As the parties refer extensively to the rophs of Dr. Morrissey rd plaintiff's treating
physicians in their briefing for summary judgment, the Court is addressiri2ptiiert motions
regarding Dr. Morrissey and ghtiff's treating physicians lbere considering the summary
judgment motions.
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BACKGROUND
Plaintiff brings this actioragainst defendant BNSF pursuant to the Federal Employers
Liability Act (“FELA”), 45 U.S.C. 8 51et. seq., alleging an acute injury claim arising out of an
incident on January 20, 2010 and a cumulativenteaalaim resulting from his over twenty-nine
years of service with BNSF. (Doc. 2).
DISCUSSION

Defendant’s Daubert Motion Regarding Plaintiff’'s Treating Physicians and Brief in
Support (Doc. 121)

Plaintiff identified nine treating physiciaress “non-retained experts” that will testify
about the “diagnosis, treatment, prognosis, causation, permanence and medical bills associated
with the injuries claned in this lawsuit.” (Doc. 121, EX3; Doc. 132, Ex. 4). The nine
physicians are: Dr. Jon Orjala, Dr. Geor§ehoedinger, Dr. RichdrThomas, Dr. Brandon
Claflin, Dr. David Hicks, Dr. Bent Wakefield, Dr. Lance HoosBy. Russell Gilstrap, and Dr.
Lam Nguyen. Id. BNSF does not challenge the physicians’ qualifications or training. Rather,
BNSF has moved to limit the opinion testimofipm each treating physician based on its
position that Rule 26(a)(2)(B) limits the phyigsics to offering opinions only about their
treatment of plaintiff, and alteatively, that the physicians mapt testify as to causation under
Daubert. Plaintiff responds that Rule 26(a)(2)(b)nspplicable becaudée treating physicians
were not retained as expewitnesses, and thaDaubert permits the physicians’ opinions
regarding causation.

A. Admissible opinion testimony as tacausation under Rule 26(a)(2)

BNSF argues that plaintiff may not use tigating physicians to testify beyond the scope
of their actual treatment of plaintiff—specifijaas to causation—because plaintiff did not

designate them as expert wisses and the physicians did not sitbempert reports. Plaintiff



responds that the physicians were designatedmaexpert withesses under Rule 26(a)(2)(C) and
as such were not requiredpoovide expert reports.

Rule 26(a)(2)(B) requires witnesses “retair@dspecially employed to provide expert
testimony in the case,” to produce a written repdfed. R. Civ. P. 26(a)(2)(B). On the other
hand, witnesses not designated as experts mafy ighout providing a written report. Fed.
R. Civ. P. 26(a)(2)(C). Indeed, the Advisoryruittee Notes to Rule 2&ate that a “treating
physician . . . can be deposed or called tofyeat trial without any requirement for a written
report.” The Court finds that the treating picians were properly dggnated as non-expert
witnesses pursuant to Rule 26(3j(@, and were not required poovide a written reports.

However, there are limits on the testimonlgat experts designated under Rule
26(a)(2)(C) may provide. It is @hr that “[a] treating physician is not considered an expert
witness if he or she testifies about obstores based on personal knowledge, including the
treatment of the party.”Davoll v. Webb, 194 F.3d 1116, 1138 (10th Cir. 1999). A treating
physician’s testimony may include opinions regagd“prognosis, the extent of present and

future disability, and the need for future meditratment,” so long as the opinions are based
on the physician’s personal knowledge gained fittv care and treatment of the plaintiff.
Adrean v. Lopez, 2011 WL 6141121 (N.D. Okldec. 9, 2011) (quotingsoeken v. Wal-Mart
Sores, Inc., 2001 WL 1159751, at *3 (D. Kan. Aug. 16, 2001)). The testimony may also extend
to opinions on causation, but only “to the limitedest that opinions about the cause of an
injury are a necessary part a patient’s treatment&arling v. Union Pac. R. Co., 203 F.R.D.

468, 479 (D. Kan. 2001}ee also Richard v. Hinshaw, 2013 WL 6709674, at *2 (D. Kan. Dec.

18, 2013) (“[M]atters within the spe of [treating physician’dfeatment may include opinions

about causation, diagnssiand prognosis”)Trejo v. Franklin, 2007 WL 2221433, at *1 (D.



Colo. July 30, 2007) (stating thdteating physician opinions garding causation and prognosis
based on examination and treatment of the patient” are properRuiée26(a)(2)(C)).

BNSF specifically references concerns tlat Orjala, Dr. Thomas, and Dr. Hicks
became aware of information related to plairgiffmployment “not from actual treatment but
from this lawsuit.” (Doc. 121 at 15). BNSFsalstates that Dr. Wakefield, Dr. Nguyen, Dr.
Claflin, and Dr. Hoose were “primarily concernedh treating Plaintiff and not trying to figure
out the cause of his injuries.1d(). BNSF next contends thBir. Schoedinger and Dr. Gilstrap
cannot demonstrate that they considered the cauBkiotiff's injury as a necessary part of the
patient’s treatment” in part because neither Haeen to plaintiff's place of work. (Doc. 121 at
15-16).

Plaintiff's disclosure statethat each treating physicianillwopine on the “diagnosis,
treatment, prognosis, causation, permanence medical bills associated with the injuries
claimed in this lawsuit.” Plaintiff's preliminary witness list then states that each doctor will
“testify in accordance with his reas.” (Doc. 134, Ex. 4.) . Imptantly, plaintiff does not state
that the treating physicians’ opinions will be limited to the physicians’ own personal care and
treatment of plaintiff. =~ The Court thusnéls it appropriate to limit the treating physicians’
testimony regarding causation to theéest that it does not arise fratfmeir treatment of plaintiff.
BNSF’s motion igyranted in this regard.

B. Admissible opinion testimory as to causation undeDaubert

Alternatively, BNSF argues that the treating phyasisi testimony regarding causation is
inadmissible under Rule 702 of the Federal Rules of EvidenceDaubert v. Merrell Dow
Pharmaceuticals, Inc., 509 U.S. 579 (1993). More preciseBNSF argues that because none of

plaintiff's treating physicians conducted an inguas to plaintiff’'s wak, observed plaintiff's



work, conducted testing on the forces involvedlaintiff's work, consilted literature on the
subject, or performed a differeal diagnosis, their opinions a8 causation and lack sufficient
reliability and should be excluded und@aubert. In response, plaintiff asserts that the opinions
are sufficiently reliable and that any of BNSKerceived limitations affect the weight of the
testimony, not its admissibility.

Pursuant to Federal Rule of Evidence 702, Xfpe}t testimony is admissible only if it is
potentially helpful to the jury and ‘(1) the tesbny is based on sufficiefiacts or data, (2) the
testimony is the product of reliable principlaad methods, and (3) the expert has reliably
applied the principles and methoiisthe facts of the case.’United States v. Baines, 573 F.3d
979, 985 (10th Cir. 2009) (quoting Fed. R. Evid. 702)Da&abert, the Supreme Court suggested
the following factors to guide fial courts in determining whie¢r proposed expert testimony is
based on reliable methods and principles: (1) drethe particular theory can be and has been
tested; (2) whether the theoryshiaeen subjected to peer wviand publication; (3) the known
or potential rate of error; (4) the existenand maintenance of standards controlling the
technique’s operation; and (5) whether the mégpe has achieved general acceptance in the
relevant scientific or expert communityd. at 985 (citingDaubert, 509 U.S. at 593-94). The
Daubert inquiry is “flexible,” and the districtourt need not consid each factorld. at 989-90;
see also Bitler v. A.O. Smith. Corp., 400 F.3d 1227, 1233 (10th Cir. 2004) (“[T]his list is neither
definitive nor exhaustive and . . . a trial judge Wade discretion both in deciding how to assess
an expert’s reliability and in making atdemination of that reliability.”).

The district court functions as a gatekeepedeciding whetheto allow testimony under
Rule 702. Kumho Tire Co. v. Carmichael, 526 U.S. 137, 138 (1999)To find expert opinions

admissible, the court must condactwo-part analysis: first, theourt must determine that the



witness is qualified by “knowledgeskill, experience, trainingpr education” to render the
opinions; and second, the court must determinkether the witnessdpinions are ‘reliable’
under the principles set forth” Daubert andKumho Tire. Ralston v. Smith & Nephew Richards,
Inc., 275 F.3d 965, 969 (10th Cir. 2001).

Importantly, while an expert opinion “mube based on facts which enable [the expert]
to express a reasonably accuratechasion as opposed to conjectorespeculation . . . absolute
certainty is not required.” Dodge v. Cotter Corp., 328 F.3d 1212, 1222 (10th Cir. 2003)
(quoting Gomez v. Martin Marietta Corp., 50 F.3d 1511, 1519 (10th Cir. 1995)). The district
court may properly allow expert testimony thatikegedly inadequate or incomplete “provided
the inadequacies are known to the defendant in order to thoroughly cross-examine the witness.”
Hertz Corp. v. Gaddis-Walker Elec., Inc., 125 F.3d 862 (10th Cir. 1997) (citifgrestone Tire &
Rubber Co. v. Pearson, 769 F.2d 1471, 1482-83(th Cir. 1985))see also Daubert, 509 U.S. at
596 (“Vigorous cross-examination . . . [is] thaditional and appropriate means of attacking
shaky but admissible evidence.”).

As BNSF raises no issue as to the physgiaqualifications, the Court focuses its
attention on the reliability of the physicians’iojpns. As an initial matter, the Court is not
persuaded by BNSF’'s argument that the physgiaollective failure to consider relevant
literature, observe plaintiff's work, or conduct testing on the forces involved in plaintiff's work
conclusively renders the opinions inadmissiblEnese issues go to the weight of the experts’
testimony rather than ttheir admissibility. See, e.g., Tingey v. Radionics, 193 F. App’'x 747,
767 (10th Cir. 2006) (unpublished) []isputes as to the strength [an expert’s] credentials,
faults in his . . . methodology, or lack of teat authority for his opinion, go to the weight, not

the admissibility of his testimony.”@mith v. BNSF Ry. Co., 2011 WL 7053631, at *4 (W.D.



Okla. Sept. 14, 2011) (expert ofmn not unreliable where expedid not personally observe
plaintiff's working environment oinquire into plaintiff’'s descption of his working conditions);
Burton v. RJ. Reynolds Tobacco Co., 183 F. Supp. 2d 1308, 1313 (D. Kan. 2002) (expert’s
failure to identify specific studies affectagight of opinion, not iteadmissibility).

The Court is similarly unpersuaded by BNSF’'s argument that the physicians’ failure to
perform differential diagnoségrecludes their opinion testimony on causation. (Doc. 121 at 18).
While a differential diagnosis is a common methodrmdlysis in the medical context that federal
courts have regularly found reliable undaubert, Bitler, 391 F.3d at 1123, it is “notrequired
for a treating physician’s testimony to be admissibWggtson v. Taylor, 2006 WL 6901064, at
*3 (D. Kan. July 31, 2006).

I. Dr. Jon Orjala

Dr. Orjala is an orthopedic surgeon who opedleon plaintiff's shoulde Dr. Orjala has
treated other patients who work for the railr@ed have complained about problems similar to
those experienced by plaintiff, namely havinguse a sledge hammer and pry bars to separate
the cars. (Doc. 134, Ex. 11, 10:22-25). Dr. Ormdaducted several examinations of plaintiff
(Doc. 134, Exs. 14-16), and ultimately placedafi permanent restrictions on plaintiff on
November 23, 2010, which disqualified plaintifbm performing heavy industrial employment
as a carman. (Ex. 16). Dr. Orjala received l@ohanical training and has read epidemiological
studies. (Ex. 11, 21:14-25:23). his medical records, Dr. Orjaleoted that ta “precipitating
event was using a pry bar at walknuary 20, 2010.” (Doc. 134, B, 12:22-25). Dr. Orjala

testified that it is not outside of his area of exigerto opine on the effeof a particular task on

2 Differential diagnosis refers to a physician’s “determination of which of two or more diseases
with similar symptoms is the one from whictetpatient is suffering, by systematic comparison

and contrasting of thelinical findings.” Bitler, 391 F.3d at 1123 (internal quotations and
citations omitted).



a patient’s shoulder, and that tiederstands what type of dageacan be caused when a patient
uses force through his shouldéboc. 134, Ex. 12, 96:4-97:3). Tkourt finds that Dr. Orjala’s
opinion on causation is sufficiently reliable and thus admissible. BNSF’s contentions affect the
weight of his opinion, nioits admissibility.
il. Dr. George Schoedinger

Dr. Schoedinger is a recentlytired orthopedic surgeon whaetted plaintiff for his neck
and back problems. His experience includeshting injured railroad employees in FELA
matters for approximately 35-40 years. (Doc. 134, Ex. 17, 25:8-13). Dr. Schoedinger’s records
reveal that he extensively examined plaintifDoc. 134, Ex. 18). Heobk x-rays of plaintiff,
which showed degenerative changes in plaistiffeck and lumbar spine. (Doc. 134, Ex. 17,
51:4-15). Dr. Schoedinger’s tasgi of plaintiff revealed that pintiff had degenerative changes
with disc protrusions and lumbatudy, a nerve roofilling defect, and vemal elevation of the
thecal sac. (Doc. 134, Ex. 18). I#stified that plaintiff couldhot return to unrestricted heavy
industrial activity based on the x-rays and hisspeal examination of plaintiff. (Doc. 134, EXx.
17, 69:25-72:5). He further testified that adtes that “impose stresses on the spine” will cause
degenerative change. (Doc. 134, Ex. 17, 51:9-Gyen Dr. Schoedinger’s experience treating
other railroad employees and his testing of plaintiff, the Court finds that his opinion regarding
the causation of plaintiff's injuries to tsafficiently reliable and admissible.

iii. Dr. Richard Thomas

Dr. Thomas is an orthopedic surgeon whom plaintiff initially visited for pain in his neck
and lower back. (Doc. 139, Ex. 19, 89:21-24). Dhomas analyzed plaintiff's history,
performed an exam, and assessed plaintiff Wwithbar radiculopathy, degenerative lumbar disc,

and cervical pain. (Doc. 134, EX9, 91:7-18). Plainti described to Mr. Thomas the types of



exertion his job required. @@2. 134, Ex. 19, 109:8-110:1). Dr. diimas’ assessment of plaintiff
was based upon plaintiff's complaints. (Dd84, Ex. 19, 92:11-13). After obtaining an EMG
test, MRI report, and reviewingrays, Dr. Thomas found thatgphtiff had degenerative lumbar
disc and lumbar radiculopathy. (Doc. 134, B, 98:23-99:16). Later, Dr. Thomas obtained an
MRI that showed degenerativeattges in plaintiff’'s cervical anithoracic spine. (Doc. 134, Ex.
19, 102:9-23). He testified that degenerative chamgelaintiff's lumbar spine were consistent
with the performance of heavy manual labarrdwre than 20 years. (Doc. 134, Ex. 19, 100:22-
101:12). Dr. Thomas testified that plaintiff's jebth the railroad could be a contributing factor
to his ongoing spine pain. (Doc. 134, Ex. 19, 213t15:11). He further testified that the
degenerative changes in plaffisi spine are permanent. @0. 134, Ex. 19, 117:13-18). The
Court finds Dr. Thomas’ opinion on causation to be supported by Dr. Thomas’ in-depth
examination of plaintiff and is admissible.
V. Dr. Brandon Claflin

Dr. Claflin is an interventional pain physa who has received training in ergonomics
and biomechanics. At his deposition, he testifthat plaintiff provled a medical history
suggesting he had back problems while workingHerrailroad dating bado the 1980s. (Doc.
134, Ex. 5, 50:20-51:4). Dr. Claf reviewed an MRI of plaitiffs back and extensively
examined plaintiff's back. At his deposition, [Blaflin testified that it was “possible” that the
job duties plaintiff was requice to perform could predispose him to the problems he was
experiencing. (Doc. 134, Ex. 60:20-61:24). Dr. Claflin testifaethat his primary concern was
to treat plaintiff but he was alsmncerned with determining “whbgd up to . . . the service [he]
was providing.” (Doc. 121, Ex. 12, 3®-25). Dr. Claflin also stateithat he could not testify

whether plaintiff's injuries were more likely csed by his work or by nonavk activities. (Doc.



121, Ex. 12, 45:1-8). He admitted that he wouldspeculating if he were teay that plaintiff's
back condition was caused by cumulative trauizoc. 121, Ex. 12, 42:4-43:2). The Court thus
finds that Dr. Claflin’s opinion is naufficiently reliable and will be excluded.
V. Dr. David Hicks

Dr. Hicks is an orthopedic sgeon who specializes in neeakd back problems. (Doc.
134, Ex. 7, 31:5-32:5). Dr. Hicks met with piaff once. (Doc. 134, Ex. 7, 43:21). After
reviewing plaintiff's history, onducting a physical examinatioand reviewing the results of
plaintiff's x-ray exam, a myelogram, and CAT s¢®r. Hicks diagnosed plaintiff with lumbar
degenerative disease at four levels in hvgeloback. (Doc. 134, EX., 38:15-39:3). Dr. Hicks
advised plaintiff that surgery would not hel hower back. (Doc. 134, Ex. 7, 51:22-52:1). In
response to a hypothetical, Dr. Hidestified that plaintiff's work activities conbuted in some
way to his degenerative disc éase. (Doc. 134, Ex. 7, 40:1-25). The Court determines there is
a sufficient factual basis to supp@t. Hicks’ opinion as to the caation of plaintiff's injury.
The jury can properly determine the gjei to afford his opinion at trial.

Vi. Dr. Brent Wakefield

Dr. Wakefield is a family medicine doctorha began treating plaifitin January 2011.
(Doc. 134, Ex. 20, 10:18-21). Dr. Wakefield referrplaintiff to an orthopedist in pain
management. (Doc. 134, Ex. 20, 23:8-11). Drk¥¥eld testified thaplaintiff's condition,
specifically his limited range of motion and mussfeasm in his back, was “consistent with a
repetitive type strain injury.(Doc. 134, Ex. 20, 58:14-23). He stdtthat he dishot know if the
repetitive trauma was due toapitiff's work or not. (Doc. 134Ex. 20, 60:2-8). He further
testified that plaintiff's injuries were not castent with everyday living and normal wear and

tear, but were consistent with repetitive mju (Doc. 134, Ex. 20, 63:284:6). Dr. Wakefield's
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assessment was based on his examination of iffl@nt the history plaitiff provided to him.
(Doc. 134, Ex. 20, 57:14-58:3). He agreed thaederative changes may happen regardless of
an individual's trauma and occupation. (Dd21, Ex. 8, 64:21-23). While a close call, the
Court finds Dr. Wakefield’s opinion as to the cause of plaintiff's injury will be helpful to the
jury, is sufficiently reliableand is therefore admissible.
Vil. Dr. Lance Hoose

Dr. Hoose is a chiropractor who treated piéfis shoulder, neckand back. Plaintiff
visited Dr. Hoose eleven times. (Doc. 134, Ex. 877IQ). Plaintiff told Dr. Hoose that he did
manual labor at the railroad. (Doc. 134, Ex. 8166aL8). After reviewingplaintiff's history, x-
rays, and conducting an exam of plaintiff whiclvalved several tests, DHoose testified that
plaintiff's manual work could haveaused his neck and back inggiand that his injuries could
not have been a result of normal wear arat.te(Doc. 134, Ex. 8, 58:23-59:19). Dr. Hoose
testified that he could not, with reasonalphedical certainty, giveany opinion on whether
plaintiff's condition was caused by cumulativauma. (Doc. 121, Ex. 13, 56:20-24). The Court
finds that Dr. Hoose’s extensive treatment of miiéfi combined with hisexperience renders his
opinion as to causation sufficienthgliable. The weight of the testimony is for the jury to
decide.

viii.  Dr. Russell Gilstrap

Dr. Gilstrap is a chiropractawhom plaintiff visited to eceive physical therapy for his
back. Dr. Gilstrap testified that he has treatederal railroad employees in the past. (Doc. 134,
Ex. 6, 9:5-8). He further testified that his jamuires him to “define the . .. causative injury”
of a patient, whether the causas repetitive trauma or a spéciinjury. (Doc. 134, Ex. 6, 48:2-

5). Dr. Gilstrap also testifiethat he could render an opinion th@aintiff's pain in his neck,
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radiculopathy, low back pain, drshoulder pain was related gtaintiff's work. (Doc. 121, Ex.
10, 51:12-16). The Court finds sufficient factuasisaexists to support DGilstrap’s opinion as
to the cause of plaintiff's injuries.
iX. Dr. Lam Nguyen

Dr. Nguyen is an interventionghin specialist who treated piéiff for his back pain in
2011. (Doc. 134 at 6, T 12). BNSF argues ttlaintiff cites no causation or negligence
opinions for Dr. Nguyen, which plaintiff does ndtspute. At hisdeposition, Dr. Nguyen
admitted that he did not know if plaintiff experead repetitive trauma, that he was not an expert
in determining whether an injury was a result of cumulative trauma, and that he did not review
any articles, treatises, or medi literature on cumulative trma or causation. (Doc. 121-11).
Dr. Nguyen also testified that he could not provide any medical testimony as to whether
plaintiff's conditions were mordikely caused by his work or blis outside activities. (Doc.
121-11, 40:11-16). The Court agrees that Dr. Nguyas offered no opinion as to the cause of
plaintiff's injuries and findghat Dr. Nguyen may not opira causation at trial.

Thus BNSF's motion igranted as to Dr. Claflin and DrNguyen, but denied as to
plaintiff's other treating physicians.

Il. Defendant’s Daubert Motion Regarding Stephen J.Morrissey, Ph.D and Brief in
Support (Doc. 128).

BNSF seeks to exclude the opinion testimonylaintiff's sole expert witness, Stephen
Morrissey, Ph.D. pursuant to Rule 702 of thelétal Rules of Evidence and under the Supreme
Court’s holding inDaubert. BNSF’s Motion is premised oits argument that Dr. Morrissey’s
opinion is not based upon sufficient facts or datais the product of reliable methodology. In
response, plaintiff argues that Dforrissey’s expert opinion is pperly admissible as it is based

upon his extensive knowledge aedperience in railroadndustry matters, government and
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railroad industry studies and publicationstemal BNSF documents, and examination of
plaintiff.

Dr. Morrissey is a Human Factors-Ergonomiaggineering Consultant, Board Certified
Professional Ergonomist, and a registered déasibnal Engineer. (Doc. 133, Ex. 1; Doc. 128,
Ex. 3). He has been retained in over 200 gasest of which were brought under FELA. (Doc.
128, Ex.3). Dr. Morrissey submitted a 34-page expgort in this case. (Doc. 128, Ex. 3; Doc.
133, Ex. 1 (hereinafter “Report”)) At the conclusion of his part, Dr. Morrissey offers the
following opinions: that plainti’'s work as a carman for BNS&xposed him to ergonomic risk
factors; that BNSF wsaaware of the ergonomic risks to iatn plaintiff was exposed and while
there were means to reduce plaintiff's expogorsuch risks, BNSF decided not to implement
them; and that plaintiff did ndtave proper tools, equipmenticahelp to safely perform his
duties and any requests of his we timely responded to, if respadito at all. (Report at
28). Dr. Morrissey also offers the opinion thiiese conditions created an unsafe work
environment and caused plaintiff's injuriesld.). Lastly, Dr. Morrissey opines that plaintiff's
injuries were preventableld).

BNSF does not contest Dr. Mos&y’s qualifications, but rather challenges the reliability
of his opinions as to plaintiff's acute and cuntivia injury claims. First, BNSF argues that Mr.
Morrissey’s opinion is not based safficient facts and data. Specifically, BNSF argues that Mr.
Morrissey has no facts or data gapport his opinion as to pldifi's acute injury claim that
BNSF should have provided plaintiff with more mawneo or better tools.(Doc. 128 at 13-14).
BNSF also contends that Mr. M@sey'’s opinion as to cumulative trauma is not reliable because

Mr. Morrissey did not personally assess pléfistiwork environment and did no “scientific

13



testing” of the exposures, impacts, vibratioasd forces plaintiff experienced while on duty.
(Id. at 14).

The Court rejects BNSF’s arguments. Bliorrissey grounded his opinions in published
studies and analyses regarding the ergonomic risk factors associated with the tasks plaintiff
routinely completed as part of his employmenaasrman, industry standard job analyses of the
carman position, and recommendations on reduckpgsire to ergonomic risk factors within
the railroad industry. (Report 40-20). Indeed, and directly rglnt to BNSF’s first contention
regarding acute injury, the remmnendations Dr. Morrissey citea his report included “tool and
equipment (re)design, work scheduling, adéguataffing, training and improved work
methods.” (Report at 7).

In addition, Dr. Morrissey reviewed ghtiff's deposition testimony, interviewed
plaintiff, analyzed a lengthy questionndir@laintiff completed, and reviewed numerous
published studies and analyses. Dr. Morrisseynedeto “at least 100 pieces of literature when
analyzing plaintiff’'s work environment.” (Doc. 128 12). As plaintiff sdtes, it was impossible
for Dr. Morrissey to observe pldiff perform his job duties and tmeasure, inspect, and test the
forces plaintiff was subject tbecause plaintiff no longer worked for BNSF at the time of this
litigation. (d. at 11). The Court also notes that Dr. fkissey referred to evaluations by others
who were employed as carmen by BNSF, which plaintiff determined were accurate
representations of his work exposwand duties. (Report at 9). The Court thus finds that the fact
Dr. Morrissey did not visit plaintiff's place of womkor conduct testing specific to plaintiff's job

tasks does not render the opinion inadmissibiéoreover, while Dr. Maissey’s analysis is

3 BNSF contends that the questionnaire isctimpetent evidence” in large part because a
tabulation of plaintiff's answert the questionnaire indicatesatrhe worked 172 hours and 52
minutes per week during his employment with BNSF. (Doc. 128 at { 28).
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based in part upon what the plaintiff relayedhion, whether through the questionnaire, or
deposition or interview testimony, the mere fact thatelied on plaintif representations does
not make his opinion inadmissible by defaumith v. BNSF Ry. Co., 2011 WL 4054858, at *4
(W.D. Okla. Sept. 12, 2011) (rejecting BNSF's argminthat Dr. Morrisey’s expert report was
inadmissible because his description of dlffia job duties was only based on plaintiff's
representations).

To the extent that BNSF maintains that the factual bases of Dr. Morrissey’s opinion are
insufficient, BNSF may attack thesesea by cross-examination at tri&ke Daubert, 509 U.S.
at 596 (“Vigorous cross-examination . . . [is] tihaditional and appropriate means of attacking
shaky but admissible evidence.”).

Second, BNSF argues that Mr. Morrissey should not be allowed to testify as to causation
of plaintiff's cumulative trauma claim becauddr. Morrissey failed to employ a reliable
methodology in arriving at his opinion. In suppof this argument, BNSF applies the four
Daubert factor$ and states that Dr. Morrigs report cannot meet any tife factors. (Doc. 128
at 16-17). However, district courtsveadiscretion in assessing reliability und&aubert and are
not required to stricthapply all four factors.See Baines, 573 F.3d at 989-90Kumho Tire Co.,

526 U.S. at 138 (“Th®aubert factors donot constitute a definitive checklist or test.”). The
Court’s gatekeeper role requires that it deteemirhether an expert’s pon is reliable based
on the particular facts of the cas8ee Kumho, 526 U.S. at 138. In short, the Court finds Dr.

Morrissey’s opinions sufficientlyeliable under Rule 702 airhubert, as .

* As stated above, the foDraubert factors are: (1) whether thegert’s theory or technique can
or has been tested; (2) whether the theoryeohnique has been subject to peer review and
publication; (3) whether there is a known or patnerror rate associatedith the theory or
technigue used; and (4) whether the theorteohnique has obtainedrggral acceptance within
the scientific community Daubert, 509 U.S. at 593-94.
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At his deposition, Dr. Morrissey statedathhis preferred mbebod of performing an
ergonomic analysis would include a site visit, &dimitted that he did not conduct a site visit in
this case. (Doc. 128, Ex. 4, 66:25-67:6). Dr. Mzsely also testified that he did not conduct a
job task analysis in this case. (Doc. 128, Ex. 4, 56:25-58:6). BNSF contends that Dr.
Morrissey'’s failure to follow “his own” methodologyombined with his failure to perform a job
task analysis specific to plaintiff weighs against admissibdftjis opinion. (Doc. 128 at 17).
The Court has rejected BNSF'sgament as to Dr. Morrisey’failure to perform a job task
analysis above, and rejects it here on the same grounds.

Contrary to BNSF’s assertion that Dr. Mesey employed “no methodology at all,” the
Court finds that his opinion is properly basedupes knowledge, expertise, and familiarity with
the railroad industry, as well as numerous studied analyses of internal BNSF documents.
Moreover, the Court finds theddrict court’s analysis i®mith v. BNSF Railway Co., 2011 WL
4054858 (W.D. Okla. Sept. 12, 2011) helpful. EhdBNSF also challenged Dr. Morrissey’s
expert opinion that thelaintiff's injuries were caused bgumulative trauma. In response to
BNSF’'s argument that Dr. Morrisey’s report did not satisfyDhabert factors, the district court
stated:

The Morrissey report reflects thaetsubject of th@hysical effect

of ergonomic conditions on employees has been widely studied,
analyzed, and discussed in publdistudies. To suggest that the
general conclusions of Dr. Morsgy have not been subject to
scientific study or peer review montrary to theevidence before
the Court. Similarly, the application of these conditions to railroad
employees is also supported byerence to published studies and
analyses, and to suggest otherwisal$® contrary to that evidence.
In addition, Dr. Morrisey’s opinion that the railroad industry is
aware of risk factors associateth certain working conditions is
documented by citation to publigshetudies and reports; he also
cites written materials in supgoof his opinion that BNSF had

knowledge of the risks associatedhithe type of work performed
by Plaintiff.
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Id. at *4. The court then determined thiaé expert opinio was reliable unddbaubert. (1d.).
For the same reasons, the Court agrees withtgfeand determines that Dr. Morrissey’s report
is properly admissibly under Rule 702 abdwbert. Moreover, the Court finds that any
purported weaknesses in Dr. Morrisseyisethodology are best exposed through cross-
examination, rather than remedied by exclusion.

BNSF’s motion to limit Dr. Morrisey’s opinion on causation is accordirniggied.

IT IS THEREFORE ORDERED that:

Defendant’'sDaubert Motion Regarding Plaintiff’'s Treating Physicians and Brief in
Support (Doc. 121is granted in part and denied in part, as provided herein.

Defendant’dDaubert Motion Regarding Stephen J. Morrissey, Ph.D and Brief in Support
(Doc. 128) idenied

SO ORDERED this 28th day of March, 2016.

JOHN BZDOWDELL
UNITED SYATES DISTRICT JUDGE
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