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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

CHERYL MURPHY, )

Plaintiff,

(1) STEPHANIE SPRING, an individual,

(2) JON WHEELER, an individual,

(3) LATRICIA PRUITT, an individual, )
(4) KEITH BALLARD, in his individual )
and official capacities, )
(5) INDEPENDENT SCHOOL DISTRICT )
NO. 1 OF TULSA COUNTY, OKLAHOMA )

)
))
VS. ) Case No. 13-CV-96-TCK-PJC
)
)
)

a/k/a TULSA PUBLIC SCHOOLS, a state )
governmental entity, and )
(6) TULSA PUBLIC SCHOOLS BOARD )
OF EDUCATION, a state governmental )
entity, )
Defendants. )

OPINION AND ORDER

Before the Court are the following pending mos: Defendant Schobistrict’s Motion for
Summary Judgment (Doc. 69); Defendant KeithadBd's Motion for Summary Judgment (Doc. 72);
Defendants Stephanie Spring and Jon WheeMogon for Summary Judgment (Doc. 75); and
Defendant Latricia Pruitt's Motion for Summaltydgment (Doc. 77); Defendants Stephanie Spring
and Jon Wheeler’s Motion to Strike Plaintiff's Damages, Claims, Witnesses, and Exhibits (Doc. 104)
and Motion to Strike by Defendants Tulsa Schbisitrict and Dr. Keith Ballard (Doc. 106).

l. Factual Background

The following facts are either undisputed in the summary judgment record or construed in

favor of Plaintiff Cheryl Murphy“Murphy”). Murphy was hired byndependent School District No.

1 of Tulsa County, Oklahoma (“TPS”) as a support employee in 2000. After working as a support

Dockets.Justia.com


http://dockets.justia.com/docket/oklahoma/okndce/4:2013cv00096/34434/
http://docs.justia.com/cases/federal/district-courts/oklahoma/okndce/4:2013cv00096/34434/129/
http://dockets.justia.com/

employee at two middle schools from 2000-2004, shat weework as a support employee in the
Education Service Center (“ESC”), where she supported the director of elementary and secondary
curriculum and instruction. After this directatired, Defendant Dr. Stephanie Spring (“Spring”),
the Director of Secondary School Studentiiiies and Athletics, approached Murphy about
working for her, and Murphy agreed. Begimgin the 2004-2005 school year, Murphy was assigned
the position of Director’s Secretary for TPS AtideDepartment. Her office remained in the ESC,
and Murphy viewed herself as having worked her way up to this position.

From 2004 until Murphy’s suspension on Jai@e2011, Spring supervised Murphy. Murphy
also supported the two Assistant Athletic daitors, Defendants Jon Wheeler (“Wheeler”) and
Latricia Pruitt (“Pruitt”). On April 30, 2010, Spring gave Murphy a performance evaluation
indicating Murphy met or exceeded expectationteimdifferent areas. There is no evidence that
Murphy received any negative performance evaluations prior to June 2011.

A. Pre-Suspension Reporting Activities - Spring/Early Summer 2011

Murphy contends that in the spring or early summer of 2011, she reported or attempted to
report wrongdoing by Spring and/or \&#ler on several occasions. First, Murphy raised concerns
about certain fabricated quotes and invoices with Spring herself. She alleges that, after raising these
concerns, Spring and Wheeler were hostile tovardand stopped speaking to her for five weeks
prior to her suspension. Second, she called K@uin (“Burr”), TPS Assistant Superintendent, and
left a message regarding Spring. Burr never returned her call. Third, she made a report to Dr.

Pauline Harris (“Harris”), who helithe position of TPS compliance officetn a meeting conducted

1 Murphy’s brief indicates that this meeting took place on June 6, 288\i(rphy’s
Statement of Additional Fact No. 8), but @eurt cannot locate such date in the record.
Murphy testified that the meeting took place in the spring of 2011. In either event, the meeting
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in Harris’ office, Murphy told Harris that shegas “being retaliated [against] for not agreeing to
participate in situations thatowuld put students in danger, things that were, | felt, unethical and
illegal, and | wanted to file a complaint.Murphy Dep. 68.) Murphy also told her that “I'm
concerned that there’s a target on my back, and they’re not speaking to me”; that she could not
“conduct business”; and that she wanted to ket | found in the support employees handbook or
online . . . | believe it was calledvehistleblower complaint form.” 1. 69.F More specifically,
Murphy testified:

Q. Okay. So give me the Reader Digestsion that you gave her. Tell the jury
exactly what you told [Harris].

A. | don’'t know that | canecall exactly, but basically, | told her about the
concussion legislation, that we were not in compliance. That | had raised the
issue and was being told that it didn'tttea. | felt it did matter. There were
kids being put out on the football fiethat did not have physicals, did not
have concussion forms, which was parthat state legislation that required
us to have. And I told her that mgneas flying in all different directions.
There was money being locked up in our storage room. There was money
being kept in the desks of [Whe¢gl and Dr. Spring. There was racial
discrimination going on. There was - - | told her about the wall of shame
which was in Dr. Spring’s office. | voiced my concerns about bringing this
to light to Dr. Spring and being basically turned on, if you want to use that
term, or — that’s basically the recap.

(Id. 69-70.) Fourth, Murphy made phone callshie Oklahoma Education Association (“OEA”)
prior to her suspension. Finally, Murphy anonymously reported to TPD and TPS campus police that

Spring had been drinking at an athletic event.

was before her suspension on June 17, 2011.

2 Defendants have moved to strike Exhibit 7 to Plaintiff's response briefs, which is an
undated document entitled “Whistleblower Complaint Form,” due to the document’s late
production. The Court relies on Murphy’s deposition testimony for purposes of summary
judgment and will address the motion to strike at the pretrial conference.
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OnJune 14, 2011, Spring submitted a “job targeBild\Naftzger (“Naftzger”), TPS Director
of Support Talent, which identified numeropsoblems with Murphy’s performance including
falsification of personnel records, chronic absergm, chronic tardiness, and insubordination. On
June 17, 2011, Spring and Naftzger had a conference regarding the job target, and Naftzger
determined that the facts justified Murphy’s dissal. In a confirmation email to Spring, Naftzger
stated:

In follow-up to our meeting today [June 17, 2011] with regards to Cheryl Murphy,
this is to confirm that | have explained the following to you:
. | have reviewed your Job Target report of June 14 to Ms.
Murphy. Based on my review of the facts there are areas in
the Job Target which justify Ms. Murphy’s dismissal as
opposed to a Job Target. Of particular concern to me is her
repeated falsification of her personnel records.
. | am also concerned with the information you gave me today
that at the Job Target conference she was not only
uncooperative but she even made the statement to you, “If you
want to wage war with me then all gloves are off.” | find this
to be highly unprofessional aimdlicative of an employee who
has no desire to work out issues with you. We quite simply
cannot have employees like this.
As aresult, itis my belief, and it is napderstanding after our discussion your belief,
that Ms. Murphy should be suspended today and that dismissal proceedings should
be initiated against her on Monday. Pleas®icm back with me, in writing, that you
share this method of going forward.

(Ex. 17 to Pls.” Resp. to TPS’ Mot. for Sumn). $pring confirmed that she agreed Murphy should
be terminated.

B. Suspension - June 17, 2011

On June 17, 2011, Gary Rudick (“Rudick”), chief of TPS’ campus police department,
delivered a letter from Naftzger to Murphy sesding her, ordering her off school property, and
informing her that cause may exist for her dismis$ae suspension was with full pay and benefits.

While packing personal items, Murphy made cerstéaétements to Rudick, including that she would
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fight her termination, that she had talked to the OEA and an attorney, and that she knew all of
Spring’s dirty little secrets. Rudick reportdturphy’s statements to Doug Mann, one of TPS’
attorneys, and copied Spring and Burr.

C. First Recommendation for Termination - June 20, 2011

On June 20, 2011, Naftzger sent a “Termination Hearing Notice” to Murphy’s home via
certified mail. The notice states that Spring recommended termination based on Murphy’s violation
of ten different TPS rules. The notice statesadHeataring would be hely the Tulsa School District
Suspension, Demotion and Termination Review Committee (“Committee”) on June 29, 2011. If the
Committee voted to terminate, demote, or tatkesr disciplinary action, then the Committee would
submit such recommendation to the TPS Board ot&iln (“Board”). Prior to any final action by
the Board, Murphy would have the right to a due process hearing if she requested it.

D. Discovery of lllegally Obtained Emails - July 8, 2011

On July 8, 2011, John Priddy (“Priddy”), one of TPS’ attorneys, met with Spring, Wheeler,
and Pruitt in preparation for Murphy’s duepess hearing. (TPS’ Statement of FaétByring this
meeting, Spring revealed that she had obtaine@saiemails from Murphy’s private Yahoo email
account. Priddy viewed at least @mail during this meeting but theefused to view the rest. On
or around July 21, 2011, Priddy informed TPS Supendent Dr. Keith Ballard (“Ballard”) about
the emails, and Ballard requested that the Tulsa Police Department (“TPD”) conduct an investigation

into Spring, Wheeler, and Pruitt’s activity. TPD conducted a forensic examination of Spring,

® Neither party explained whether the Committee hearing occurred on June 29, 2011.
However, the parties were preparing for a grezess hearing before the Board scheduled for
August 16, 2011, indicating that the Committee recommended termination.
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Wheeler, and Pruitt’s computers and concluded that Spring and Wheeler had both accessed Murphy’s
private email account after Murphy’s suspensidiney viewed twenty-six of Murphy’s private
emails.

E. Withdrawal of Recommendation for Termination/First Reassignment -
August 10, 2011

On or around August 10, 2011, Ballard sent the following letter to Murphy:

| am withdrawing the recommendation for your dismissal effective immediately. You
are to report to Ms. Sue Ann Bell locatgdPlant Operations on Monday, at 8:00 a.m.
August 15, 2011. You will hold the position of Director’s secretary, grade CA-10.
your status, salary, benefits and hours per day and contract length will be the same as
your previous position. At the next payroll period you will be paid all pay and
benefits you may have lost as a resilthe decision of the suspension review
committee. If you have any questions ath® details of your reassignment, please
contact Mr. Bill Naftzger.

It has been reported to me by the School District's legal counsel that you have
evidence that certain individuals mhgve committed improper or illegal acts as
Tulsa School District employees. Asemployee of the District you have a duty to
provide me with all such information.ca&ordingly, | am instructing you to turn over

any evidence of wrongdoing including copiesatffdocuments and orally report all
evidence of which you are aware to Mr. J&middy so that a sufficient and complete
investigation can be conducted concernirggéhactivities. As the Superintendent of
Schools, | can assure you that | will tadepropriate action against any culpable
employees upon the completion of the investigation.

(Murphy Dep., Ex. 19%)

In the first paragraph of the letter, Ballgid withdrew the recommendation for termination,
(2) informed Murphy she would be maintained as grade CA-10 “Director’s Secretary” at the same
salary and benefits, and (3) reassigned her tatielsance and Plant Operations under Sue Ann Bell

(“Bell”). Ballard testified that he withdrew his recommendation for termination because the

* This letter is undated. Based on a response letter from Murphy’s attorney, the record
construed favorably to Plaintiff indicates the letter was sent on or around August 10, 2011.
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accessing of Murphy’s private emails compromised the fairness of her due process hearing, not
because he discounted or ignored Spring’s original allegations against Murphy:

... I’'m going to say we’re not going to gaieard with this termination. But there

were a lot of other allegations and theras a lot being said at that time. And,

specifically, Ms. Murphy was being recommended for termination due to chronic

absenteeism. There was a whole laundnpfisisues that may that may have stood

up. So it's not that she was the mosliastemployee, but | could not go through with

the termination knowing what | knew about the computer. So | made the decision to

return her to full employment in the district and, if you will, give her a fresh start.

(Ballard Dep. 60-61.) When asked why he did matssign Murphy to her former position in the
athletic department or another open position in the ESC, Ballard stated that he “did not see a
placementin the [ESC] as being appropriate” anctbes instructed Naftzger to place her elsewhere

but at the same salary and gradil. {11.) When asked why such an assignment would not be
appropriate, Ballard stated “[b]Jecause there had been action brought against her for work-related
issues.” [d.)

In the second paragraph of the letter, Ballandkred Murphy to “turn over any evidence of
wrongdoing” to Priddy. At first blush, it appeathis letter could be referring to Murphy’s
knowledge of any illegally accessed emails. HowgeBallard testified tht he was referring to
allegations of other improper or illegal condeftwhich he had become aware through media
reports.

Q: And what’s going on in this second paragraph?

A: ... It was during this time that it begéo come to my attention. And | don’t

remember if it was exactly here that | saw it on television or when that
specifically Ms. Murphy was making allegations of improper or illegal acts.
And if she had that information, | wanted it immediately.

(Id. 79-80.) Ballard also testified:

Q: Well, what other allegations other than the computer allegations did you want
investigated?



A: Well, you know, | had been seeing edring on television and through other
venues that Ms. Murphy was raising allegations about improprieties in the
athletic department and that concerned me greatly.
(Id.58.F
By August 10, 2011, Murphy had hired legal counsel, Richard O’Carroll (*O’Carroll”).
O’Carroll responded to Ballard’s letter, indicating that reassignment 1 was deemed to be a demotion.
As to reassignment 1, the undisputed facts showIh8ell already had a secretary at this time, and
Murphy would simply be “assisting” that secretdB),the job was located somewhere other than the
ESC, and (3) the job description for Bell's secrgtavhom Murphy would merely be assisting, had
significantly fewer responsibilities than Murphyigpgport position for the athletic department. At
some point, O’Carroll informed Priddy that, iddition to reassignment 1 being a demotion, it was
unacceptable due to a conflict created by Bell and Spring’s personal friendship. Murphy never
reported for reassignment 1.
F.  Recorded Statement - August 19, 2011
On August 19, 2011, accompanied by O’Carroll, Murphy gave an unsworn recorded
statement. O’Carroll led Murphy through a setwlistleblowing” documents she compiled, and
Priddy asked Murphy follow-up questions. Murphy accused Spring of numerous types of
misconduct, including fabricating invoices, takkigkbacks from spontig goods stores, engaging

in and permitting overtly sexual conduct in the workplace and at school events, drinking and

providing alcohol to others at school evergsgeiving double compensation for attendance at school

® Curiously, Murphy has not asserted that she made any reports to the media, and no
such reports form the basis of her First Amendment retaliation claim.

® According to Murphy, it is widely known that support jobs at the ESC are desired,
while support jobs at other locations are less desired.
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events, and not complying with certain “concass8ilaws and policies governing student athletes.
Wheeler and Pruitt were also implicated by some of Murphy’s allegations.

G. Second Reassignment - September 15, 2011

On Thursday, September 15, 2011, Priddpoesled to O’Carroll’'s August 10, 2011 letter.
Priddy stated that, although TPS did not find any conflict created by Spring and Bell’s friendship,
TPS would reassign Murphy to the Transportation &gat the same grade level and pay. The letter
ordered Murphy to report to Roslyn Vann-Jackson (“Jackson”) the following day, on Friday,
September 16, 2011. As with the first reassignmieistundisputed that (1) Jackson already had a
secretary, and Murphy would simply be “assistitigit secretary, (2) the job was located somewhere
other than the ESCand (3) the job description for Jackson’s secretary, whom Murphy would merely
be assisting, had significantly fewer responsibgitiean Murphy’s support position for the athletic
department.

On Monday, September 19, 20111at45 p.m., O’Carroll sent Priddy an email stating that
he was unable to speak with Murphy until the weekdue to other business. O’Carroll then rejected
TPS’ “offer” of the second reassignment on Murphy’s behalf, stating:

Apparently you are offering the Siberia 3 . . . . This is the place employees are

sent before they are terminated. You hfweeen my client out for 90 days without

pay while she is suffering the pain and liiation of her termination without cauée.

You have further coddled the malfeasants, and by doing so, sent a clear and

unequivocal message that my client is ttouble maker. No gentlemen, your offer
is not acceptable. My client is still askiwhile Spring and her posse are empowered.

" Murphy claims the transportation center is commonly known as the “bus barn” and is
not a desirable support assignment.

8 Murphy has not argued or presented evidence that there was any time prior to her
termination on December 12, 2011 that she was not paid her salary. The correspondence
indicates there was no break in her salary, and this statement by O’Carroll appears to be in error.
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.. . At a minimum, you should have reinstate [sic] my client at a similar position at
the Education Service Center to establish my client is to be respected.

(Pl’s Resp. to TPS’ Mot. for Summ. J., Ex. 2Murphy never reported to work for reassignment
2.

H. Second Recommendation for Termination - September 19, 2011

On the same date as O’Carroll’'s emaihich was the Monday following Murphy’s failure
to report for reassignment 2 on Friday, Murphy received a hand-delivered letter from Naftzger
informing her that he was again recommending hetefonination. This time, the letter listed only
two violations — unexcused failure to be at wstidtion at starting time and unexcused absenteeism.
Naftzger stated: “You have been absent since September 6 and have not requested a leave of
absence, nor have you called in and reported your absences on a daily basis. You have been a no
call/no show for more than three consecutive dagBl’s Resp. to TPS’ Mot. for Summ. J., Ex. 9.)
The letter set forth the same process explained in the first recommendation for termination: (1) a
hearing by the Committee at which Murphy could kespnt and represented; and (2) if termination
or another demotion was recommended, a due process hearing before the Board upon request.

l. Spring, Wheeler, and Pruitt’'s Suspension - November 15, 2011

Ballard suspended Spring, Wheeler, and Pruitt on November 15, 2011. Shortly thereafter, on
November 28, 2011, Ballard (1) reinstated Pruitt toftvener position as assistant athletic director,
and (2) notified Wheeler of his recommendationtie Board that Wheeler be dismissed and
informed Wheeler of his right to a hearing. These decisions were based on Burr's written
recommendations to Ballard, which summarized T&®1 TPD’s investigations into these two

employees’ participation in accessing Murphy’s atezemail account. Spring remained suspended,
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but no decision regarding Spring’s employment was raathés time. Spring was apparently being
investigated for additional violations, including embezzlement of public funds.

J. Murphy’s Due Process Hearing - December 12, 2011

On December 12, 2011, the Board held Murphy’s due process hearing on the second
recommendation for termination. During the hearing, the Board limited Murphy’s evidentiary
presentation, only allowing her to present evidenganding her reasons for not reporting for the two
reassignments. Murphy’s new counsel, Mr. Stepgbaters (“Peters”), was not allowed to mention
Spring’s name or put on evidence regarding the original suspension, which resulted from the
allegedly retaliatory job target initiated by Smyi The following exchanges indicative of the
limited nature of the hearing:

Q[Peters]:  Areyou notunderstanding my dise®? She lost her original position
because of what an old supervisor alleged, correct?

A [Naftzger]: Yes.

Q: Do you have an opinion as to whet or not what the old supervisor
said was wrong and wronged my client?

Mr. Priddy: 1 am going to object. We'vebn down this road previously when we
addressed the original recommendation. That’'s not why we’re here.
And | would ask that the — Mr. Presidt, that you direct counsel if he
could just limit this presentation as the state Board of Education has
told us, that the only evidence that should be admitted is evidence
which reasonably relates to the isshefore the Board as reflected in
the notice. And the notice of why e here is her failure to report to
work. So | would just ask that we limit it to that information.

Mr. Hunt: Mr. Peters?

Mr. Peters: | don’t think you can fairlgr equitably limit this to the no call/no
show when none of this ever would have happened absent these
allegations by this supervisor which turned out to be wrong or Dr.
Ballard would not have offered raitatement to begin with. And this
is your human resources persomng &m just asking him, you know,
the point is, but for the original misdeeds by someone else, are we
even here tonight, and | don’t think we are.
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Mr. Hunt: Mr. Peters, I'm not going tagree to that. | believe Mr. Priddy
pointed out the notice that we’re here tonight related to her
reassignments and her not showing up, and so that's where the
guestions need to be focused.

Mr. Peters:  I'll ask one final question.Absent the allegations by her old

supervisor, would she have been reassigned?

Mr. Priddy:  Same objection. (Inaudible)

Mr. Priddy: | have no further questions.

(Tr. of 12/12/11 Due Process Hr'g at 45:3-46:1PST Mot. for Summ. J., Ex. 5.) After being
prevented from putting on letters from O’Cdrrexplaining why Murphy did not report for the
assignments, Peters further argued that “latefaoyn the line . . . there cdr@ an argument for due
process.” Id. 43:19-23.)

Following executive session, Board member Anna America (“America”) moved to make
seven findings of fact, all of vith related to Murphy’s failure to report for the reassignments.
America then moved to terminate Murphy, andiorowas seconded and passed. America and the
other Board members submitted affidavits in thigadating that their decision to terminate Murphy
“was not in any way motivated by any statement Cheryl Murphy had made about possible misconduct
in the school district’s athletic department3e€TPS’ Mot. for Summ. J., Ex. 6.)

K. Recommendation for Termination of Spring - January 3, 2012

Based on a written recommendation by Burr distug the investigation into Spring, Ballard
notified Spring of his recommendation for her dismissal on January 3, 2012.

L. Murphy’s Petition - December 14, 2012

In her Petition filed in state court on December 14, 2012, Murphy alleged the following
causes of action: (1) violation of 42 U.S.C19B3, premised on violations of her First and Fourth

Amendment rights and article 2, 8 22 of the @kiama Constitution, asserted against all Defendants;

(2) civil damages claim for viation of Title Il of the Electronic Communications Privacy Act of
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1986 (“ECPA"), Pub. L. No. 99-508, 100 Stat. 1848, @edeagainst Spring, Wheeler, Pruitt, and
TPS? (3) violation of the Oklahom Security of Communication Act (“OSCA”), asserted against
Spring, Wheeler, Pruitt, and TPS; (4) invasiopoVacy, asserted against Spring, Wheeler, Pruitt,
and TPS; (5) intentional infliction of emotiondiktress (“IIED”), asserted against all Defendants;
and (6)Burk tort for termination in violation of publipolicy, asserted against TPS and the Bdard.
Murphy’s claims were asserted against Ballard in his individual and official capacities, but were
asserted against Spring, Wheeler, and Pruitt in their individual capacities only.

M. Spring’s Federal Conviction - March 25, 2013

At some point, TPS’ internal investigation®pring led to a grand jury subpoena, which led
to a federal criminal investigation of Spring. On March 25, 2013, Spring pled guilty to
misapplication of government funds, in violationl& U.S.C. § 666(a)(1)(A). Rudick testified in
his deposition in this case that Murphy did not répoe specific type of embezzlement forming the
basis of Spring’s federal conviction, stating th@urphy’s] allegations were vague and that
something wasn’t right; that things waret being done properly.” (Rudick Dep. 74:1-6.)

N. Court’s Rulings on Motions to Dismiss - September 12, 2013

On September 12, 2013, the Court ruled on pendirigpnwto dismiss. With respectto TPS
and Ballard, the Court: (1) dismissed the Boara separate defendant; (2) permitted the IIED claim

to proceed against Ballard individually; (3) dissed the IIED claim against TPS; (4) denied TPS’

°® The Court’s prior Order stated that Murphy alleged a violation of Title III of the
Omnibus Crime Control and Safe Streets #{ct1968, 18 U.S.C. 88 2510-2520, and that such act
was “also known as” the ECPA. This statement is imprecise, and the First Amended Complaint
is also imprecise. The Court construes and clarifies this cause ofiabt#oRart I11.F.

19 This tort is based upon the Oklahoma Supreme Court’s decisBurkry. K-Mart
Corporation 770 P.2d 24 (Okla. 1989).

13



motion to dismiss thBurkclaim but also permitted Murphy to file an Amended Complaint asserting
an alternative Fourteenth Amendment due process violdt{&hdismissed any punitive damages
claim against TPS; (6) denied the motion tentiss any punitive damages claim against Ballard in
his official capacity but stated that it would addrdss issue, if necessary, at later stages of the
proceedings. With respect to Spring, Wheedad Pruitt, the Court: (1) denied their motion to
dismiss § 1983 claims premised on First and Fontlendment violations; (2) dismissed Murphy’s
§ 1983 claim premised on violation of artide8 22 of the Oklahoma Constitution but permitted
amendment to add this claim as a separate cdasxtion; (3) denied Spring and Wheeler’'s motion
to dismiss the ECPA, IIED, and invasion of privatgims; and (4) granted all motions to dismiss
the OSCA claims based on the absence of af@ikemedy. After a lengthy period of discovery,
Defendants filed the currently pending motions for summary judgment.
Il. Summary Judgment Standard

Summary judgment is proper only if “there is no geniissu« as to any materia fact, and
the moving partyis entitlectojudgmen asa matte of law.” Fed. R. Civ. P. 58]. The moving party
bear: the burder of showing thai no genuine issu¢ of materia fact exists See Zamora v. Elite
Logistics Inc., 44€ F.3¢ 1106 111z (10t Cir. 2006) The Court resolves all factual disputes and
draws all reasonable inferences in favor of the non-moving plttyHowever, the party seeking
to overcomiamotior for summar judgmen may not“restonmereallegations in its complain but
mus “set forth specific facts showing that there igesuine issue for trial.’Fed. R. Civ. P. 56(e).

The party seeking to overcome a motion for summuatgment must also make a showing sufficient

1 The Court stated that it would subsequently determine which alternative claim, if
either, should proceed.
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to establish the existence of those elements essential to that party’sSegs€elotex Corp.
Catrett 477 U.S. 317, 323-33 (1986).
I1l.  TPS’ Motion for Summary Judgment *2

TPS moves for summary judgment on all tf§@©83 claims: (1) Fire&smendment retaliation
claim, which relates to Murphy’s speech aga8ming and subsequent adverse employment actions;
(2) Fourth Amendment claim, which relates to Spring, Wheeler, and Pruitt accessing Murphy’s
personal email account; and (3) Fourteenth Amendment claim, which relates to whether Plaintiff
received meaningful process prior to her teation. TPS also seeks summary judgment on the
ECPA claim, the Oklahoma constitutional clatimg invasion of privacy claim, and tBerk claim.

A. § 1983 - First Amendment

The Supreme Court has long recognized that “the government’s interest in regulating the
speech of its employees differs significantly frominterest in regulating the speech of the public
in general.” Deschenie v. Bd. of Edyel73 F.3d 1271, 1276 (10th Cir. 2007). When a citizen
accepts public employment, “the citizen by nedgsnust accept certain limitations on his or her
freedom.” Brammer-Hoelter v. Twin Peaks Charter AcatP2 F.3d 1192, 1202 (10th Cir. 2007)
(quotingGarcetti v. Ceballoss47 U.S. 410, 418 (2006)). When fagéth a First Amendment claim
by a public employee, “courts must balance the First Amendment interests of that employee, speaking
as a concerned citizen, with the government’sr@sis in promoting the efficiency of the public
services it performs through its employeeBisenhour v. Weber Cntyz44 F.3d 1220, 1227 (10th

Cir. 2014).

2 The Court’s analysis of claims against TPS also applies to any claims asserted against
Ballard in his official capacity.
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To conduct this balancing, courts utilize a five-part test based on the Supreme Court cases of
Pickeringv. Board of Education391 U.S. 563 (1968), andarcetti v. Ceballos547 U.S. 410
(2006). SeeBrammer-Hoelter492 F.3d at 1202-03The Garcett/Pickeringanalysis requires the
following steps:

First, the court must determine whether the employee speaks pursuant to [his] official

duties. If the employee speaks pursuant to his official duties, then there is no

constitutional protection because the restriction on speech simply reflects the exercise

of employer control over what the employer itself has commissioned or created.

Second, if an employee does not speak pursuant to his official duties, but instead

speaks as a citizen, the court must detezmihether the subject of the speech is a

matter of public concern. If the speeca a matter of public concern, then the

speech is unprotected and the inquiry eltd#d, if the employee speaks as a citizen

on a matter of public concern, the court must determine whether the employee’s

interest in commenting on the issue outweighs the interest of the state as employer.

Fourth, assuming the employee’s interest outweighs that of the employer, the

employee must show that his speech was a substantial factor or a motivating factor

in [a] detrimental employment decision. Finally, if the employee establishes that his

speech was such a factor, the employer desonstrate that it would have taken the

same action against the employee even in the absence of the protected speech.

Id. (internal citations and quotations omitted). “Thstfthree steps are to be resolved by the district
court, while the last two are ordinarily for the trier of fadt’

TPS contends that Murphy’satin fails because she spoke pursuant to her duties as an
employee, not as a private citizen; her speech was not a substantial or motivating factor in her
termination by the Board; and TPS would have terminated Murphy even if she had not spoken, as
evidenced by the affidavits of Board members.

1. Detrimental Employment Decisions
Prior to addressing TPS’ arguments, some discussion of the “detrimental employment

decision” elementis necessary. “An employee alleging [First Amendment] retaliation must show that

his employer took some adverse employment action against #aca v. Sklar398 F.3d 1210,
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1220 (10th Cir. 2005). The *“detrimental employment decision” standard in the First Amendment
retaliation context is less strenuous than the “aévensployment action” standard in the Title VII
context. See id.(“[A] public employer can violate an employee’s First Amendment rights by
subjecting an employee to repercussions thatldvnot be actionable under Title VIL.”). For
example, the Tenth Circuit found the following emyphent decisions could constitute impermissible
retaliation: (1) removal of job duties, (2) a j@primand, (3) a poor performance evaluation, and (4)
an involuntary transfer to another facilitytheugh with the same titland responbilities. See
Schuler v. City of Boulded 89 F.3d 1304, 1310 (10th Cir. 1999).

With this relaxed standard in mind, the Coujeces TPS’ repeated attempts to characterize
Murphy’s final termination as the only relevant detrimental employment decision. This would
unfairly limit the scope of Murphy’s claims and ignore other possible detrimental employment
decisions that occurred prior to her ultimate termination in December 2011. Based on the above
standards, the summary judgment record establfskie potential detrimeal employment decisions:

(1) the job target, which is akin to but more severe than a poor performance evaluation, (2) the
suspension, (3) the reassignments, and (4) the termination.
2. Citizen Speech

The Court must determine whether, priomatty of these four relevant decisions, Murphy
engaged in any speech as azeiti, or whether all speech was pursuant to her official dufies.
Rohrbough v. Univ. of Colo. Hosp. AytB96 F.3d 741, 746 (10th CR010). The Tenth Circuit
takes “a broad view of the meaniofgspeech that is pursuant to@mployee’s official duties,” and,
therefore, the first prong presents adlry barrier” for Murphy to overcomeld. There is no

“formula for determining when a government eoyge speaks pursuant to his official duties,” and
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courts have resisted setting bright-line ruldéd. Instead, courts take a case-by-case approach,
“looking both to the content of the speech, as wethasemployee’s chosen audience, to determine
whether the speech is made pursuant to an employee’s official dude<senerally, courts focus
on whether the speech “stemmed from and [was of] the type . . . that [the employee] was paid to do.”
Id.; see also Green v. Bd. of Cnty. Comn&82 F.3d 794, 798 (10th CR007) (“[T]he crux of our
inquiry is whether [the plaintiff's] activities imanging for a confirmation test were pursuant to her
duties as a drug lab technician.”). Another refg\@nsideration is whether the report was within
or outside the employee’s “chain of comman&ée Rohrbouglb96 F.3d at 747 The “ultimate
guestion in determining whether speech falls within an employee’s official duties is whether the
employee speaks as a citizen or instead as a government empldyg@etérnal quotations omitted).
In resolving this question of law, the Court mugview disputed facts relenaito step one of the
Garcetti/Pickeringanalysis in the light most favorable to the non-moving party at the summary
judgment stage.’ld. at 746.

As the starting point for its analysis, the Court must “determine what speech and conduct is
at issue” and then “examine [the employee’s] job descriptioBreen,472 F.3d at 799-800.
Construing the record favorably to Murphy, Murptigntified and explained six potential instances
of speech: (1) report to Spring regarding fabadanvoices; (2) report to Harris regarding numerous
problems in the athletic department; (3) report to Burr via phone message; (4) anonymous report to
TPS campus police and TPD regarding Springkiing at a school event; (5) communications with

OEA; and (6) recorded statement on August 19, 2011.

13 TPS focuses exclusively on the recorded statement, and its briefing was therefore
unhelpful with respect to Murphy’s other identified instances of speech.
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Murphy’s job description, as set forth ilP$’ documents, includes forty-four essential
functions, including creating and maintaining alhletic schedules for high schools and middle
schools; processing payroll; corresponding with TPS sites; implementing the driver’'s education
program; collecting and then distributing studatiietes’ physicals and insurance forms to school
sites; processing all requisitions; and coordinating several specific TPS events. Nothing requires
Murphy to ensure compliance with laws or prevent fraud or embezzlement.

a. Report to Spring

Murphy’s internal report to Spring was mautevately, was clearly within Murphy’s chain
of command, and was aimed at correcting probleittiwthe department. This type of internal
reporting directly up the chain of command, madanreffort to improve problems identified by
Murphy in performing her duties, is clearly morénak “official duty” speech than “citizen” speech.

See Rohrbougtb96 F.3d at 747 (“[S]peech directed atratividual or entity within an employee’s

chain of command is often found to be pursuarh&d employee’s official duties . . . praker

v. Chaffinch 501 F.3d 231, 240 (3d Cir. 2007) (“We have cstestly held that complaints up the

chain of command about issues related to gol@ree’s workplace duties — for example, possible

safety issues or misconduct by other employees — are within an employee’s official duties.”).
b. Report to Harris

At some point, Murphy became concerned sheaidéarget on her back.” She then made an
official report to Harris, the TPS official tshom her handbook instructed her to report retaliation
and misconduct by her supervisors. This speech was no longer for the purpose of correcting
problems within her department; it was foe fiurpose of reporting wngdoing by a high-level TPS

official and attempting to protect feelf from unfair retaliation by Spring.
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This report presents a more difficult questidhe report to Harris was akin to citizen speech
because Harris was not within Murphy’s “chain ofrcoand” at TPS; instead, Harris is the first stop
for a TPS whistleblower. Further, Murphy’s interngort to Harris was not made in the course of
performing any of her enumerated job functionghasathletic department secretary. Murphy was
not a high-level employee expectedoversee others or ensure thiegrity of the department. In
fact, her report to Harris was arguably contrarhéo official duties of assisting and supporting
Spring, who told Murphy there were no problemthvthe way she handled funds. The facts are
therefore distinguishable from cases where irtlergports of wrongdoing fell within the scope of
that employee’s job duties.Cf. Garcettj 547 U.S. at 1959-60 (deputy district attorney’s
memorandum to his supervisors regarding probiaresarch warrant was not protected because he
was speaking as a “prosecutor fulfilling a responsibibtadvise his supervisor about how best to
proceed with a pending caseWilliams, 480 F.3d at 694 (concluding ttehletic director’s internal
memoranda to an office manager and princiwhlch was not required ldyis job description, was
nonetheless written in the course of performing official dutiRshrbough596 F.3d at 748 (hospital
transplant coordinator’s complaints to co-workers and observations in written “occurrence reports”
regarding understaffing and unsafe conditions wegaotected because, while the speech was not
required by her job, it was made pursuant to her “official duties” as the transplant coordinator);
Casey 473 F.3d at 1334 (superintendent’s statementhool board and federal officials were
unprotected because they “implicated responsibilgiesheld by virtue of her administration of a
federally funded program”Puvall v. Putnam City Sch. Dist., IngleSch. Dist. No. 1 of Okla. Cnty.
530 F. App’x 804, 814-15 (10th Cir. 2013) (unpublishéxhecial education teacher’s speech to

supervisors and parents and “letters of dissentédiat ensuring compliance with state and federal
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law were unprotected because “part of her respiitgis a special education teacher was to ensure
compliance with state and federal law”).

On the other hand, Murphy’s report to Harris was entirely “internal,” meaning it was in a
private meeting with one TPS official, rather thara newspaper, legislature, or outside agency.
Although not dispositivesee Williams480 F.3d at 694 n.1, this certigimveighs against a finding
that Murphy was speaking as a “citizen” as opposed to a TPS empBge€asey73 F.3d at 1334
(reasoning that speech was unprotected in part because it was made at public rbetimag;v.

City of Blanchard548 F.3d 1317, 1324-25 (10th Cir. 2008) (building inspector’s report to Oklahoma
State Bureau of Investigation was protectiiden speech because it sveeyond his general job
duties and made to an outside agency). Oifil@ employee, and not an ordinary citizen, has the
occasion and ability to report to Harris, which weighs against a finding of protected sf&ech.
Rohrbough596 F.3d at 746 (interpretifg@arcettito suggest that speech is not protected when there
is “no relevant analogue to speech by citizehs are not government employees”). Perhaps most
importantly, although the report was not requiretfloyphy’s specific job functions, it was required

by a general policy imposed upon all TPS employees to report wrongdoing. The TPS
“Whistleblower Protection/Anti-Retaliation” policy provides:

It is important that the District be prathy notified of unlawful or improper behavior

including, but not limited to, any of the following conduct:

* Harm or potential harm to students

* Theft of property or embezzlement or misuse of funds

Any employee of the District who hageasonable, good faith belief or suspicion

about any of the above condsbill promptly reporthe conduct to the District. The

District values this input and each employee should feel free to make such reports
without fear of retaliation.
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(Murphy Dep. at Ex. 7.) This polialso weighs against a finding of citizen speech, since Murphy’s
report was mandated by TPS policy.

Although it is a close question, the Court concludes Murphy was speaking more as a
governmental employee than as a concerned citizen when she reported to Harris because (1) the
report was made internally to a TPS official; (2) the report was mandated by TPS policy; and (3)
Murphy was reporting retaliation that she haeadly experienced and was trying to avoid being
unfairly targeted by her supervisors, rather tmemely reporting wrongdoing as a general citizen or
taxpayer seeking to expose wrongdoing. It seems a bizarre result that Murphy’s speech is denied
protection because she followed TPS policy and reported wrongdoing through internal channels
rather than going straight to the media or asidetagency. However, this is the resulGafcetti
and the Tenth Circuit’s interpretation theredeeRaj Cohen,Tenth Circuit Interpretations of
Garcetti: Limits on First Amendment Protections for WhistlebloyggDenv. U. L. Rev. 573, 594
(2008) (“Ironically, theGarcettirule appears to have createpeaverse incentive that encourages
government employees to take their problems first to the media, or any authority outside of the
employee’s immediate chain of command. Thisasause a government employee who tips off a
newspaper reporter about government corruptiomoise likely to have engaged in constitutionally
protected speech than the government employeeraports the same corruption through official
government channels.”) (explaining tkedrcettiresults in diminished protection for whistleblowers
and incentivizes “specific directives that employees are to funnel all compladht®ncerns relating
to possible fraud, mismanagement, waste, and criminality to appropriate internal channels” rather
than to outside sources). Therefore, thermakreport to Harris cannot be considered “citizen

speech.”
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C. Report to Burr
The internal “report” to Burr was one unreturned voicemail message, and Murphy has
presented little information about the contentthat message. The Court does not have sufficient
information to analyze the content of the spednladdition, it would not qualify for citizen speech
for the same reasons set forth above regarding the more detailed report to Harris.
d. Report to TPS Police and TPD
Murphy reported anonymously that Spring had beéxmking at a schoadvent to the TPS
campus police and the TPD. This external repostied made pursuant to Murphy’s official duties.
However, there is no evidence that TPS offglalew about this report or knew that Murphy made
the report. It therefore cannot form the basis of Murphy’s retaliation claim.
e. Communications with the OEA
In her statement of facts, Murphy contenidat she “contacted the [OEA] to report the
mishandling of school funds and reported racial and sexual harassment and drinking on the job.”
(Pl’s Resp. to TPS’ Mot. for Summ. J., Stagmnof Additional Fact No. 10.) However, the
depositions cited simply do not support this contention. Murphy never explains what information
she gave to OEA. The scattered referencé@sst®EA in Murphy’s deposition arise from Rudick’s
email informing TPS that Murphy mentioned contacting the OEA while she was collecting her
personal belongings. There is no information, howeegrarding what she said to the OEA. The
record also references certain written communications between Murphy and the OEA that were
accessed from her Yahoo email account. However, Murphy has not submitted such emails or

provided evidence of precisely what thosenomunications contained. Murphy must provide
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evidence of the content of the allegedly protesfezkch in order to survive summary judgment, and
she has failed to do so with respect to any OEA communications.
f. Recorded Statement

Unlike the internal report to Harris, which was instigated by Murphy herself, the recorded
statement was ordered by Ballard in his August 10, 2011 letter and then scheduled by the parties’
attorneys, O’Carroll and Priddy. In addition torgeordered by Ballard, the recorded statement was
also mandated by the TPS policy identified abowvecase there was any doubt as to how Murphy
and her counsel viewed this recorded statement, O’Carroll stated on the record that Murphy was
required to provide the information to TPSe€Tr. of 12/12/11 Due Process Hr'g 3:23-25, Murphy
Dep. at Ex. 28 (“We do take the position we are required to give it to you, we are giving it to you,
and this is assistance.”).) Although Murphy waspsinded when she gave the statement, she was
still employed by TPS and was still trying to save her job. The recorded statement was therefore
provided within the scope of Murphy’#figial duties and is not protecte@ee Weisbarth v. Geauga
Park Dist, 499 F.3d 538, 544-45 (10th C2007) (holding that employee’s speech to agent hired by
government employer to evaluate department wagnotected because such speech was ordered by
employee’s supervisors) (acknowledging but dssimg lower court’s policy concern that employers
could order speech and then use it against an employee without constitutional concern).

Murphy’s First Amendment retaliation claim fallecause she cannot demonstrate that she

engaged in speech as a citizen, and judgmenargep in favor of TPSThe Court does not reach

TPS’ arguments regarding the fourth and fifth elements.
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B. Article 2, § 22 of Oklahoma Constitution

Murphy asserts a similar claim against T&ing under article 2, 8 22 of the Oklahoma
Constitution, which provides that every person “rfr@gly speak, write, or publish his sentiments
on all subjects, being responsible for the abuseatfripht.” Okla. ConstArt. 2, § 22. Ordinarily,
this provision is invoked as a public policy supportinguak tort claim for wrongful discharge,
rather than a stand-alone claiiBee, e.g., Dixon v. Okla. Bd. of Veterinary Med. ExamiiNos
CIV-06-1003-M, 2009 WL 1473973, at *2 (W.D. Okla. May 26, 2009). In this case, however,
Murphy cannot assertBurk tort because she was not an at-will employ@ee infraPart II1.D.

In cases where the constitutional provision esn invoked as a stand-alone claim, courts
have held that it may not proceed to trial digoeously with a 8 1983 First Amendment retaliation
claim. See Underwood v. Bd. of Cnty. Comm’rs of Cnty. of Jeffe6ddnF. Supp. 2d 1223, 1234
(W.D. Okla. 2009) (“Inasmuch as the Court hatedained that factual disputes preclude summary
judgment on his § 1983 claim, . . . the continued puo$his state constitutional claim could present
a potential double recovery situation in the event plaéntiff] prevails at trial.”) However, the
duplicative remedy argument does not apply here because the Court granted summary judgment on
the § 1983 claim. In addition, the Oklahoma Sug€urt has held that the Oklahoma Constitution
providesbroaderprotection of free speech rights thanfmst Amendment of the U.S. Constitution.

In re Initiative Petition No. 36646 P.3d 123, 127 (Okla. 200Byock v. Thompsqrd48 P.2d 279,
288 n.33 (Okla. 1997). Thus, the Comnay not simply rely upon ilGarcettiPickeringanalysis to
evaluate this claim.

In support of its motion for summary judgment on this claim, TPS argues only that Murphy’s

speech was not a motivating factor in her terminati®@ee[PS’ Mot. for Summ. J. 23.) The Court
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rejects this factual argument for two reasons. Rhstfermination is not the only relevant adverse
employment decision. The job target, the suspensine reassignments, and the termination could

all be viewed as distinct adverse employmentsiecs, or they could be viewed as one prolonged
adverse employment decision culminating in a termination. Second, questions of fact exist as to
whether any of these decisions were motivatgzhrt by Murphy’s speech (assuming the Oklahoma
Constitution would protect such speech). Witbpect to the job target completed by Spring and
resulting suspension, these events occurred clagaénto Murphy’s reports to Spring and Harris

and could certainly be viewed as retaliation. With respect to the reassignments and second
recommendation for termination, Ballard admitted that the job target and ensuing investigation
influenced his decision not to reassign her tatwener job or to another more desirable position in

the ESC. Again, the decision cdlle viewed by a jury as motieat in part by Spring’s retaliatory
evaluation following Murphy’s speech. Therefdres Court rejects TPS’ only argument in support

of summary judgment on this claim.

Because the Court is not awaof case law setting fortelements for this type of
constitutional claim or any remedies available ¢@der, the Court orders significant trial briefing
from both parties on this question, including casesfother jurisdictions if necessary. One court
has held that this provision creates a civil dgesaremedy akin to a “constitutional tort” claim and
therefore subject to the OGTCA's rul€ee Trant v. Okla874 F. Supp. 2d 1294, 1307 (W.D. Okla.
2012).But see Wilson v. City of Tuls@l P.3d 673, 681 n.8 (Okla.\CiApp. 2004) (noting that
OGTCA did not apply to a cotitutional claim basean article 2, section 22 of the Oklahoma
Constitution). The Oklahoma Sgmne Court’s recent decisionBosh v. Cherokee County Building

Authority, 305 P.3d 994 (Okla. 2013), which is discussethe parties’ briefs, also potentially
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impacts these questions. In dhdhe Court is in need of substantial additional briefing and
arguments before trying this claim.

C. § 1983 - Fourth Amendment

TPS argues that it cannot be held liable for Spring and Wheeler’s actions of illegally accessing
Murphy’s email account because these employeesneti@cting pursuant to any official policy or
custom when they accessed the accoBae Monell v. Dep’t of Social Servs. of the City of, 36
U.S. 658, 694 (1978) (holding that municipal li&y may only be imposed under 8 1983 where the
deprivation is caused by an official policy or established governmental custom). There is no evidence
that any TPS official authorized Spring or @éter to access Murphy’s account or that Spring or
Wheeler acted pursuant to any offilgpolicy or custom within TPSWhen Ballard was informed of
their intrusion into Murphy’s private email account, he immediately reported it to the TPD and
cancelled Murphy’s due process hearing to avoid ptiessnfairness. Ballard’s response is certainly
not indicative of any participation or acquiescence in their conduct.

In her brief, Murphy argues that Ballard subsequently relied upon allegations by Spring in
taking adverse employment actions against Murpleyetby ratifying the conduct. Specifically, she
argues that “blindly relying on the ‘fruits’ of Spriagd Wheeler’s illegal search of Plaintiff’s private
computer, both Ballard and TPS ratified the Fourth Amendment violation.” (Pl.’s Resp. to TPS’ Mot.
for Summ. J. 23.) This argument is without merit. There is no evidence that Ballard or any other
TPS decision maker reviewed the private emails armade aware of their specific contents at any
time. Although questions of factiskas to whether Spring’s jolr¢get against Murphy played a role
in Ballard’s subsequent employment decisions regarding Murphy, Spring completed the job target

well before accessing the private emails, and thélgdid not contribute to Ballard’s negative view
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of Murphy’s job performance. There is not a suént link between TPS’ policies or decisions and
the accessing of Murphy’s private email account, and Murphy’s “ratification” theory of municipal
liability fails.

D. § 1983 - Fourteenth Amendment

“To assess whether an individual was deniedgdaral due process, courts must engage in
a two-step inquiry: (1) did the individual possesgratected interest such that the due process
protections were applicable; and, if so, thenw@} the individual afforded an appropriate level of
process.” Brammer-Hoelter v. Twin Peaks Charter Agatb2 F.3d 1192, 1209.Qth Cir. 2007).
TPS has conceded that Murphy had a proteicttedlest in her employment pursuant to title 70,
section 6-101.40 of the Oklahoma Statutes becawskahbeen employed for more than one year,
could be terminated only for cause, and was teataohduring the term of her contract for the 2011-
2012 school yedf.

The second question is whether Murphy was aéfdran appropriate level of process. The
“fundamental requirement of due process is the dppity to be heard & meaningful time and in
a meaningful manner.Brammer-Hoelter492 F.3d at 1209. For emgkes such as Murphy, the
law requires a pre-termination hearing consisting(@) oral or written notice [to the employee] of
the charges against him; (2) an explanatiothefemployer’s evidence; and [3] an opportunity [for

the employee] to present his side of the stoidntgomery v. City of Ardmor865 F.3d 926, 935

14 The court previously expressed concern as to whether, lsotier. Oklahoma
Independent School DistrictdNI-89 of State of Oklahom8@63 P.2d 18, 21 (Okla. Civ. App.
1998), Murphy should be considered an at-will employee for wBork remedies are available,
or an employee with a protected property interest in employment for whom such remedies are
not available. The Court is now persuaded Ibettis factually distinguishable, the Fourteenth
Amendment claim is proper, and Murphy had a protected property interest in employment.
Therefore, 8urk tort claim is unavailable to Murphy. Only the Fourteenth Amendment claim
shall proceed, and TPS is granted judgment as tBuHheclaim.
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(10th Cir. 2004)Brown v. Town of LaBarge, Wy®7 F. App’x 216, 223 (10th Cir. 200Hopraker

v. SchauerNo. CIVA04CV840, 2005 WL 1862072, at *7 (D. Colo. Aug. 4, 2005). Murphy argues
that she was never afforded any meaningful opipast to be heard on the original charges made
against her by Spring, which started the prooesgdihg to her termination. Given Spring’s illegal
behavior, lack of credibility, and retaliatory tha, Murphy argues that Spring’s evaluation should
have had no impact on her TPS employment. T&§jonse is that Murphy was provided notice, a
hearing, was represented by counsel, and was affadbgliate process with respect to the only true
reasons for her termination — failures to report for the reassignments.

The Court concludes that a reasonable jury could conclude that Murphy did not receive
meaningful pre-termination process. The naticd the proceeding itself were limited to Murphy’s
failure to report to the reassignments. By ling the process in thisianner, TPS effectively
precluded Murphy from presenting evidence reg@ydhe reasons for her suspension from her
original position, which was prompted by Springib target. Although Ballard did withdraw this
suspension, a jury could conclude that hesdiednly because Murphyuld no longer receive fair
process after Spring and Wheeler had viewed heatgremails. Importantly, Ballard testified that
did not withdraw the suspension because he doubted Spring’s negative evaluation of Murphy.
Ballard repeatedly testified that Spring’s allegas, coupled with Naftzger's investigation and
recommendation, played a role in his decisionmogassign Murphy to her former position or any
other support position in the ESC. In other woB#gl|ard’s reassignment decisions could have been
influenced by Spring’s allegations, but Murphysa@ever given the opportunity to meaningfully

respond to these allegations due to the limited nature of the hearing she was provided.
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In addition, the limited nature of the nm#i and hearing arguably prevented Murphy from
being able to fully explain her failures to repethe reasons given by TPS for her termination. For
example, the Board did not consider copaalence from O’Carroll to Priddy explaining why
Murphy was continually failing to appear — nagdlecause her counsel deemed the reassignments
to be unacceptable settlement offers followingahginal unfair suspension initiated by Spring. In
short, TPS successfully limited the hearing to #mad half of the story (failing to report), without
permitting Murphy to tell the first half (losing het after being targeted by her corrupt supervisor).

A jury could conclude that this was not adequatacess in light of (1) Ballard’s testimony that
Spring’s job target played some role in his reassignment decisions, and (2) reassignments may not
have ever been necessary but for Spring’s original job target against Murphy, which was a serious
blemish on an otherwise good employment recdflS’ motion for summary judgment is therefore
denied.

E. Invasion of Privacy

Oklahoma case law, adopting the Restaterf@etond) of Torts, 8 652A (1977), recognizes
the tort of invasion of privacy as falling into four categories: (1) unreasonable intrusion upon the
seclusion of another; (2) appropriation of the other’'s name or likeness; (3) unreasonable publicity
given to the other’s private life; and (4) publicibat unreasonably places the other in a false light
before the public.McCormack v. Okla. Pub. Cd613 P.2d 737, 740 (Okla. 198®ill v. Walt
Disney Ca.246 P.3d 1099, 1102 (Okla. Civ. App. 2010). Tdase implicates the first category —
an unreasonable intrusion into Murphy'’s privatadiccount. Murphy seeks to hold TPS liable for

Spring and Wheeler’s conduct.
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For reasons explainadfra Part V.E., Spring and Wheelare not entitled to summary
judgment on the invasion of privacy claim. Untee OGTCA, TPS may be held liable for tortious
actions of Spring and Wheeler only if they waoéing within the “scope of their employmentte
Okla. Stat. tit. 51, 8§ 153(A) (“The state or a politisabdivision shall be liable for loss resulting from
its torts or the torts of its employees acting witthie scope of their employment.”). By statute,

“[s]cope of employment” means performance by an employee acting in good faith

within the duties of the employee’s @i or employment or of tasks lawfully

assigned by a competent authority includiregdperation or use of an agency vehicle

or equipment with actual or implied conseithe supervisor of the employee, but

shall not include corruption or fraud[.]

Okla. Stat. tit. 51, § 152(12). TR®ntends that Spring and WheeWwere not acting in good faith
within the duties of their office or in the employment of tasks lawfully assigned to them when they
accessed Murphy’s private emails. Murphy argues that they were acting within the scope of their
employment because they accessed the emailstifimimwork computers for purposes of assisting
TPS’ attorneys in preparing for Murphy’s termination hearing.

The OGTCA “immunize[s] a governmental entity . . . when, in order to prevail on the
particular tort claim sued upon, a plaintiff is regul, as a matter of law, to show conduct on the part
of a governmental employee that would mandate a determination the employee was not acting in
good faith.” Fehring v. State Ins. Fund9 P.3d 276, 283 (Okla. 2001).n“dther words, when, for
viability, the tort cause of action sued upon requime®f of an element that necessarily excludes
good faith conduct on the part of governmental employees, there can be no liability against the
governmental entity in a GTCA-based suitd. Examples of torts for which municipal liability

never attaches include malicious prosecution, intentional infliction of emotional distress, and bad-

faith failure to pay a workers’ compensation awald.at 283-85.
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Unreasonable intrusion upon the ssobn of another — the typeiaf/asion of privacy at issue
in this case — requires: (1) the defendant intentionally intruded, physically or otherwise, upon the
solitude or seclusion of the plaintiff or his prigatffairs or concerns, ai(@) the intrusion would be
highly offensive to a reasonable persdunley v. ISC Fin. House, In&84 P.2d 1336, 1339 (Okla.

1978) (adopting Restatement (Second) of Tor&52B)). The question is whether it is “legally
impossible” to prove these elements and also prove that the TPS officials were acting in good faith
within the scope of employment. One district ¢dwas held it is legally impossible to do so and that

an invasion of privacy can never be within skepe of employment because it requires “intentional”
conduct.Garrett v. City of SpenceNo. CIV-08-501, 2009 WL 3296253, at *5 (W.D. Okla. Oct. 9,
2009) (dismissing invasion of privacy claim agarist, reasoning that any “intentional” intrusion
could not have been done “in good faith”).

This case is at the summary judgment stage, the Court has the benefit of all facts
supporting Murphy’s claim. Based on the factssanted, Spring and Wheeler cannot be liable for
invasion of privacy and still tleund to be acting in good faith.If Murphy is believed, Spring and
Wheeler knew they did not have permission to access the account, knew they were reading
confidential emails relating to the termination hearing, and were trying to unfairly gain inside
information for such hearing. This cannot be ad&®d good-faith conduct. Further, neither Ballard
or Priddy ordered them to access the emaihen Priddy became aware of their conduct, he

reported it to Ballard, who immediately ordered an investigation. Ballard also cancelled the

5 The Court need not decide, as did®warett court, that invasion of privacy camver
be committed within the scope of employment. Further, the Court is not convinced that
Garretts holding is correct. In the examples citedrghring the torts required bad faith or
malice, not merely intent. It seems possible that an invasion of privacy could be intentional but
still within the scope of employment if, for example, employees were ordered by their superiors
to access private emails as part of an official investigation.
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termination hearing due to fairness concerns. Wheeler and Spring were ultimately terminated, in part,
for their participation in this invasion of privac Based on these undisputed facts, a jury could not
simultaneously conclude that Spring and Wheetenmitted the tort and were acting in good faith
in the scope of their employment, as defined in Okla. Stat. tit. 51, § 152(1).

F. ECPA

The First Amended Complaint alleges a vialatof the ECPA but references 18 U.S.C. 88§
2510-2522. This has caused some confusion in this larel in the Court’s prior order. The Court
clarifies this claim.

The ECPA was passed in 1986 and it contains twa tidkevant to this case. Title | of the
ECPAamendedhe 1968 Wiretap Act, codifieds amended at 18 U.S.C. 88 2510-25Pited
States v. Councilmad18 F.3d 67, 81 n.15 (1st Cir. 200%)Title Il of the ECPAcreatecthe Stored
Communications Act (“SCA”), codified at 18 U.S.C. 88§ 2701-27%2e id.(“While drafting the
ECPA’s amendments to the Wiretap Act, Congress also recognized that, with the rise of remote
computing operations and large databanks of selesronic communications, threats to individual
privacy extended well beyond the bounds of the Wpdct’s prohibition against the ‘interception’
of communications.”). Title | generally prohibits interception and discloslcertain wire, oral,
or electronic communications. 18 U.S.C. § 25Title Il generally prohits unlawful access to
stored communicationdd. 8§ 2701. Certain actions may violate both provisions, and they have a

“convoluted” intersectionSee Councilma18 F.3d at 85.

% The Wiretap Act was formerly known as Title Il of the Omnibus Crime Control and
Safe Streets Act of 1968d. at 72 n.7.
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Murphy now appears to acknowledge that her claim for illegally accessing email from her
Yahoo account is a better fit under the SCA — ngnidd U.S.C. § 2701(a) — rather than under the
Wiretap Act. Spring and Wheeler's motion for summary judgment cites the SCA and relies
exclusively upon case law interpreting the SCA. Because the Amended Complaint references the
ECPA, of which the SCA is part, and the parties do not object, the Court finds that Murphy has
properly raised an SCA claim. The Court therefanalyzes Murphy’s cause of action as arising
under the SCA.

The SCA provides:

(a) Offense.--Except as provided in subsection (c) of this section whoever--

(1) intentionally accesses without authorizateofacility through which an electronic

communication service is provided

and thereby obtains, alters, or prevents authorized access to a wire or electronic

communicatiorwhile it is in electronic storagm such system shall be punished as

provided in subsection (b) of this section.

18 U.S.C. § 2701(a) (emphases added). Murpaiynsl that Spring and Wheeler violated this
provision and seeks civil remedies available under the S&# also id§ 2707 (providing civil
remedies for violation of SCA). Murphy seeto hold TPS liable under a theory of vicarious
liability. For reasons explainéafra Part V.F., Spring and Wheeler are not entitled to summary
judgment on the ECPA claim. Theoeé, the Court must decideliPS may potentially be held liable
for these violations’ In the related context of the Compufraud Act (“CFA”), which creates a

civil cause of action similar to ¢ created by the SCA, courts have held that an employer may be

held vicariously liable under general agency principseCharles Schwab & Co., Inc. v. Carter

" This claim is not a common law tort arising under Oklahoma law and is not governed
by Oklahoma’s statutory “scope of employment” definition set forth above. Thus, the analyses
are not identical.

34



No. 04-C-7071, 2005 WL 2369815, at *6 (N.D. Ill.ge27, 2005) (holding that CFA’s civil
damages provision is “like a tort action” and tt@dngress drafted the CFAtl an intent to permit
vicarious liability”). However, a plaintiff must show that the employer “affirmatively urged the
employee to access the plaintiff's computer sydteyond his authorization for their benefitd.

at*7 (“To hold otherwise would exempt a prindifram liability when its agent improperly accessed
a computer at the direction of the principalButera & Andrews v. Int'l Bus. Machines Cqrg56

F. Supp. 2d 104, 112-13 (D.D.C. 2006) (dismissinganious liability claim against corporate
defendant because the plaintiff made no allegatiahitfi‘affirmatively urged’ or directed any of

its employees or anyone else to take the challenged actions”).

Extending these principles to the SCA, TiB®ntitled to summary judgment. Spring and
Wheeler were not acting at the urgence of Bdller Priddy — the TPS officials more directly
involved with the termination hearing. As explad above, Spring and Wheeler were instead acting
“rogue” when they accessed the emails. Thevidenced by TPS’ response to their behavior —
which included initiating an investigation againsrth not using the private emails in any manner,
and cancelling the termination hearing to avoid amfairness. Under these factual circumstances,
TPS cannot be held vicariously liable for their actions under agency principles.

V.  Ballard’s Motion for Summary Judgment
Ballard moves for summary judgment on all foaiels asserted against him in his individual

capacity.
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A. § 1983 - First and Fourth Amendments

Ballard asserts qualified immunity as to §18983 claims, and Murphy must make a two-part
showing in order to overcome this assertion: (1)eBaviolated one of her constitutional or statutory
rights; and (2) the infringed riglat issue was clearly established at the time of Ballard’s allegedly
unlawful activity, such that a reasonable puldgfticial would have known that his challenged
conduct was illegaMartinez v. Carr 479 F.3d 1292, 1295 (10th Cir. 2007). For the reasopis
Part Ill.A., Murphy did not engage in “citizen” speexid cannot show that Ballard violated her First
Amendment rights.

As also explained above, Ballatid not play any personal role in accessing Murphy’s private
email accounts. He did not authorize Spring an@&r’s behavior in any manner. As soon as he
learned of their behavior, he withdrew Murphy’s suspension and conthetdd®D. The Court
rejects any “ratification” or other theory suggegtthat Ballard somehow patrticipated in the alleged
Fourth Amendment violation. Murphy has thereftaided to establish that Ballard violated her
Fourth Amendment rights.

B. Article 2, § 22 of Oklahoma Constitution

For the same reasons explairseghraPart 111.B., there are disputed questions of fact as to
whether Ballard made any adverse employmensdets based in part on actions taken by Spring
in retaliation for Murphy’s speech. Ballard’s motion for summary judgment is therefore denied.

C. IIED

In order to succeed on an IIED claim, a plaintiff must ultimately prove: (1) the defendant’s
conduct was intentional or reckless; (2) the defendant’s conduct was extreme and outrageous; (3) the

defendant’s conduct caused the piffito suffer emotional distresand (4) the plaintiff's emotional
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distress was sever®aemi v. Church’s Fried Chicken, In@31 F.2d 1379, 1387 (10th Cir.1991)
(applying Oklahoma law). To satisfy the extremd autrageous element, a plaintiff must prove the
defendant’s conduct was so extreme and outragetssbe beyond all possible bounds of decency.
Eddy v. Brown 715 P.2d 74, 77 (Okla.1986) (“Conduct which, though unreasonable, is neither
beyond all possible bounds of decency in the settinghich it occurred, nor is one that can be
regarded as utterly intolerable in a civilizemmmunity, falls short of having actionable quality.”)
(quotations omitted). Oklahoma lalirects the district court to aat a “gatekeeper” and make an
initial determination about the outrageousnegtefdefendant’s conduct before sending the claim
to a jury. Breeden v. League Servs. Cop/5 P.2d 1374, 1377-78 (Okla.1978) (“The court, in the
first instance, must determine whether the defendant’s conduct may reasonably be regarded so
extreme and outrageous as to permit recovery . . ..").

The Court permitted the claim to proceed pasiRhle 12(b)(6) stage primarily so the Court
could assess Ballard’'s degree of involvement anithuse of Murphy’s private emails in conjunction
with her termination. Considering the summary judgment record, Ballard’s conduct cannot be
deemed outrageous. Ballard did not participagey manner in accessing Murphy’s private emails
or order that they be accessed. Once he leafrt&oring and Wheeler's conduct, Ballard withdrew
Murphy’s suspension and contacted the TPD. Tisere evidence that Ballard was acting in concert
with them or used the emails in any mannéactditate adverse employment actions against Murphy.

As explained above, the Court ltasicerns about Spring’s possiblyaieatory job target influencing
Ballard’s subsequent decisions. However, even assuming this occurred, it certainly does not
constitute “outrageous” behavior by Ballard. Furthéth respect to adverse employment actions,

Ballard reassigned Murphy to a position with #ane pay and benefits, and then reassigned her
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again in attempt to accommodate her requéaidtiard decided to recommend her termination only
after she failed to report for her reassignmerti®ne of Ballard’s conduct rises to the level of
extreme and outrageous, and he is entitled to summary judgment on this claim.
V. Spring and Wheeler's Motion for Summary Judgment

Spring and Wheeler move for summary judgment on all claims asserted against them.

A § 1983 - First Amendment

For reasons explainedipraPart Ill. A., Murphy did not engage in citizen speech and cannot
establish any constitutional violation. Therefdheese Defendants cannot have violated Murphy’s
First Amendment rights in conjunction with any role they played in taking adverse employment
actions against Murphy.

B. § 1983 Claim - Fourth Amendment

Murphy seeks to hold Spring and Wheeler individually liable for violating her Fourth
Amendment rights when they accessed her prisaiail accounts and showed such emails to TPS’
counsel in preparation for Murphy’s originakr@nation hearing. These defendants make two
arguments in support of summary judgment: (1)r@placked personal participation in the alleged
Fourth Amendment violation, and (2) Murphy disawalxany subjective expectation of privacy she
had in emails in her Yahoo account because she freely shared her pa&sword.

1. Personal Participation

Wheeler admits accessing the account, but Spring denies any personal participation in the

alleged deprivation. The record demonstratas $pring was Wheeler’'s supervisor, Wheeler used

Spring’s work computer to access the emails rgpaind Wheeler both viewed the emails, and Spring

18 Unlike Ballard, Spring and Wheeler did not couch their arguments in terms of
qualified immunity. Therefore, the Court did not conduct a qualified immunity analysis.
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and Wheeler both took the emails to the nmgewith Priddy. The TPDeport names both Spring
and Wheeler as individuals who accessed the accatig.is sufficient to create a question of fact
as to Spring’s personal participation in the alleged Fourth Amendment violation.
2. Subjective Expectation of Privacy

“The touchstone of Fourth Amendment afs# is whether a person has a constitutionally
protected reasonable expectation of privadydited States v. Hatfie] 33 F.3d 1189, 1195 (10th
Cir. 2003). Courts determine whether a person has a constitutionally protected reasonable
expectation of privacy by making two inquirie@) whether the person has exhibited a subjective
expectation of privacy in the place or thing searched; and (2) whether the person’s expectation of
privacy is one that society is paaed to recognize as reasonaldte.Spring and Wheeler argue that
Murphy disavowed any subjective expectation of privacy in her personal Yahoo email account by
sharing the email address and password with {wéon to her suspension. They do not challenge

the second element - whether the expectation of privacy is one society recognizes as réasonable.

% The general rule appears to be that “a subscriber enjoys a reasonable expectation of
privacy in the contents of emails that are stored with, or sent or received through, a commercial
ISP.” United States v. Warsha&31 F.3d 266, 288 (6th Cir. 2010). “[E]mail requires strong
protection under the Fourth Amendment; otherwise, the Fourth Amendment would prove an
ineffective guardian of private communication, an essential purpose it has long been recognized
to serve.” Id. at 286-87 (reasoning that “the mere ability of a third-party intermediary to access
the contents of a communication cannot be sufficient to extinguish a reasonable expectation of
privacy”); In re Apps. for Search Warrants for Info. Assoc. with Target Email Accounts/Skype
AccountsNo. 13-MJ-8163, 2013 WL 4647554, at *3 (D. Kan. Aug. 27, 2013) (“The government
may not compel a commercial internet service provider to turn over the contents of a
subscriber’s emails without first obtaining a warrant based on probable cause.”) (relying upon
Warshal.
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Questions of fact preclude summary judgmastto the first element. Although Spring
testified that she and Wheeler knew the pasgwmMurphy’s Yahoo account and that it was written
on a shared department calendar, Spring alsotdl that Murphy never gave them permission to
access the account. Further, Murphy denies that she told them her password, denies knowing how
they gained access to her account, and denies ever giving them permission to access her account.
Even if Murphy had somehow acquiesced to her supervisors using her private email account for
work-related purposes while she assisted thbenaccessing took place after Murphy’s suspension
and for the purpose of finding information rethte Murphy’s upcoming termination hearing. In
addition, most of the emails in question werensen Murphy and her attorney and were labeled as
privileged. Therefore, questiongfact exist as to whether Murphy had a subjective expectation of
privacy in the emails.

C. Article 2, § 22 of Oklahoma Constitution

There are disputed questions of fact as to whether Spring made any adverse employment
decisions in retaliation for Murphy’s speesbe supr#art lll. B., and summary judgment is denied
as to Spring. With respect to Wheeler, the redoes not indicate that he played any significant role
in the identified employment decisions, and Wheedemot be said to have violated Murphy’s free
speech rights under the Oklahoma Constitution.

D. ECPA

Spring moves for summary judgment based on this claim based on a lack of personal
participation. Both Spring and Wheeler move for summary judgment on grounds that the accessed
emails do not qualify as “electronic communicatiomkjle [they are] in electronic storage,” as that

phrase is used in the SCA, because the emails had already been opened by Murphy.
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1. Personal Participation

For the same reasons explairgra Part V.B.1., the Court rejects Spring’s argument
regarding her lack of participation in accessing the emails and finds sufficient evidence to create a
guestion of fact as to whether Spring herself violated the SCA.

2. SCA’s Definition of “Electronic Storage”

The SCA contains the following definition of “electronic storage”:

(17) “electronic storage” means--

(A) any temporary, intermediate storage of a wire or electronic communication

incidental to the electronic transmission thereof; and

(B) any storage of such communicationgsyelectronic communication service for

purposes of backup protection of such communication;
18 U.S.C. § 2510(17)(A), (B). Courts have generally held that § 2510(17)(A) does not extend to
email messages stored on an internet serviceqeosiserver if such messages have already been
opened by the intended recipiesee Theofel v. Farey-Jon@%9 F.3d 1066, 1075 (9th Cir. 2004)
(collecting cases reasoning that opened emals@tonger in “temporary, intermediate storage”);
United States v. Weave36 F. Supp.2d 769, 771 (C.D. lll. 2009) (“Because the emails here have
been opened, they are not in temporary, intermestiatage incidental to electronic transmission.”).
Courts disagree, however, as to whether openad eressages stored on a web-based email service,
such as Hotmail or Yahoo, are covered by § 2510(17Bmpare, e.gTheofe] 359 F.3d at 1077
(“[W]e think that prior access is irrelevant to whether the messages at issue were in electronic
storage.”)with Lazette v. Kulmatyck949 F. Supp. 2d 748, 758 (N.D. Ohio 2013) (holding that “only
e-mails awaiting opening by the intended recipient” are covevéeavey 636 F. Supp.2d at 771

(explaining thaT heofels reasoning should not extend to welsédemail providers such as Hotmail

and that, if its reasoning was intende@pply to web-based email providefsieofelwas wrongly

41



decided)fraser v. Nationwide Mut. Ins. Gd.35 F. Supp. 2d 623, 635-36[EPa. 2001) (holding
that “backup protection” includes only temporbackup storage pending delivery, and not any form
of “post-transmission storage”).

For purposes of summary judgment, the Court assumes that opened emails are not covered
by the SCA. However, Defendants are still eotitled to summary judgment because they have
failed to demonstrate, as a factual matter,dhaif the accessed emails had already been opened by
Murphy. In fact, Spring and/heeler failed to preseanyevidence supporting their assertion that
all emails had been previously read by MurptedStatement of Fact 8 (discussing emails but not
providing evidence as to whether such emailsidesth opened).) Thus, Defendants are not entitled
to summary judgment based on the “opened” stattleeadmails. The parties should be prepared at
the pretrial conference to dissithe split in authority explainetbove and their proposed proof on
the “opened” or “unopened” status of the accessed emails.

E. Invasion of Privacy

In cases involving an unreasonaloitrusion upon the seclusion of another, a plaintiff must
show: (1) the defendant intentionally intruded, physically or otherwise, upon the solitude or seclusion
of the plaintiff or his privateféairs or concerns, and (2) the insion would be highly offensive to
a reasonable persoMunley v. ISC Fin. House, InG84 P.2d 1336, 1339 (Okla. 1978) (adopting
Restatement (Second) of Torts, § 652B)). Ddénts challenge Murphy’s ability to satisfy the
“highly offensive” element of an invasion of privacy claim.

A reasonable jury could conclude Spring anda@lir’s actions constitute a highly offensive

invasion of privacy for two reasons. FirstetRestatement (Second) of Torts 8§ 652B, upon which
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Oklahoma’s cause of action is based, contains exangbinvasions of privacy that are comparable
to the facts presented. The Restatement provides the following language and illustration:

It may be by some other form of investigation or examination into his private

concerns, as by opening his private and pefsoag, searching his safe or his wallet,

examining his private bank account. . ..

A is seeking evidence for use in a civil actianis bringing against B. He goes to the

bank in which B has his personal account, eitbia forged court order, and demands

to be allowed to examine the bank’s records of the account. The bank submits to the

order and permits him to do so. A has invaded B'’s privacy.

Restatement (Second) of Tort682B cmt. b & illus. 4. Like thse examples, Spring and Wheeler
accessed and opened private information without Murphy’s permission, attempting to find
information for use in the termination hearing. Twairt finds no reason to treat this case differently
because they opened emails rather than actual mail.

Second, in cases involving similar intrusions into private email accounts, courts have
permitted invasion of privacy claims to proceeadween granted summary judgment in favor of the
plaintiff. See Mintz v. Mark Bartelstein & Assocs., |86 F. Supp. 2d 1017, 1034 (C.D. Cal. 2012)
(granting the plaintiff’s motion for summary judgnmem invasion of privacy claim where plaintiff's
former co-worker “deliberately accessed [themiéiis] Gmail account without permission, opened
several emails, and even read their contents,” including his agreement with his new employer);
Thayer Corp. v. ReedNo. 2:10-CV-423, , 2011 WL 2682723,%40-11 (D. Me. July 11, 2011)
(denying motion to dismiss where former emgeynisappropriated private emails between former
employer’s human resources manager and counsel) (“In light of the Restatement’s pronouncement
that both opening private mail and tapping and recording telephone conversations would be an

invasion of privacy, the Court concludes that the misappropriation of private emails could be

similarly tortious.”);Doe v. City & Cnty. of San Francisgdo. C10-4700, 2012 WL 2132398, at *5
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(N.D. Cal. June 12, 2012) (denying motion for judgtesimatter of law where plaintiff presented
evidence that “her email inbox was deliberately searched” by employer and that employer read an
email to a union steward regarding workplace conditions) (reasoning that a reasonable juror could
find the invasion “highly offensivednd to be a “breach of soci@rms”). Assuming a jury credits
Murphy’s version of events, Spring and Wheeler deliberately accessed Murphy’s Yahoo account
without permission and read at least twenkyggivate communications. Spring and Wheeler’'s
motion for summary judgment is denied.

F. IHED

The elements of IIED are set foghpraPart IV.C. Spring and Wheeler challenge the second
element, arguing that their conduct was not seexe and outrageous as to be beyond all possible
bounds of decencySee Eddy v. Browry15 P.2d 74, 77 (Okla.1986) (“Conduct which, though
unreasonable, is neither beyond all possible bounds of decency in the setting in which it occurred,
nor is one that can be regarded as utterly irdble in a civilized community, falls short of having
actionable quality.”) When confronted with harassing or retaliatory conduct in the employment
setting, Oklahoma courts have repeatedly held that such conduct was not sufficiently outrageous.
See, e.g., Eddyr15 P.2d at 76-77 (multiple instances of ridicule and harassment and alleged
retaliatory reassignment from graveyard shift following complaint with National Labor Relations
Board were not sufficiently outrageous)iner v. Mid-Am. Door C968 P.3d 212, 223-24 (Okla. Ct.
App. 2002) (employer’s response to reports of extremely hostile work environment, even assuming
it was unreasonable and untimely,swent sufficiently outrageoudyirzaie v. Smith Cogeneration,
Inc., 962 P.2d 678, 682-83 (Okla. Ct. App. 1998) (layer making harassing phone calls in the

middle of the night, requiring him to do unnecessaoyk, and terminating him two hours before his
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wedding were not sufficiently outrageou&jiderson v. Oklalemp. Servslnc., 925 P.2d 574, 577
(Okla. Ct. App. 1996) (former supervisor’s contlatdescribing how sexual favors could be used
to obtain business, discussing former employeelssavith another employee, making lewd remarks
about former employee, leaving door open to restroom, and commenting on her sex life within
hearing distance of employees found was not sufficiently outragesaesyjenerally Kisselburg v.
AR Allen Group, In¢.2005 WL 2897431, at *4 (W.D. Okla. Nal,. 2005) (noting that “[d]ecisions
applying Oklahoma law have found that employrmetated fact scenarios generally do not support
intentional infliction of emotional distress claih@nd that such a claim requires “extremely rigorous
proof”). With these principles in mind, the Court addresses Spring and Wheeler’'s conduct.

1. Spring

Construed favorably to Murphy, the recastows the following conduct by Spring: (1)
submitting an inaccurate and unfair job target té2dger after Murphy reported problems within the
athletic department, which (a) led to Naftzgengestigation and recommendation for termination,
and (b) created a negative impression of Murphy in Ballard’s mind, which persisted while Ballard
made other employment decisions; and (2) plggi role in accessing Murphy’s private Yahoo email
account and reading private emails betweenpgWiyrand her lawyer regarding the termination
hearing.

Spring’s conduct described aboesimilar to, if not less severe, than retaliatory actions
found to be insufficient to support an IIED claimAt most, Spring’s retaliatory job target set in
motion a chain of events that led to her terrtiama This chain of events included Murphy failing
to report for reassignments. Spring played no role whatsoever in the reassignments, preventing

Murphy from reporting for those reassignments, or the final termination decision. Even assuming
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it was inaccurate, retaliatory, and self-serving, the job target was essentially an unjustified poor
performance evaluation.

This is not sufficient to satisfy érigorous standard explained abo8ee Romero v. City of Miami,

- F. Supp. 2d ---, 2014 WL 11196, at *10 (N.D. Okla. 2014) (dismissing IIED claim where
employee raised concerns about drug testing policy and then co-workers were instructed not to speak
to him, an inquiry was made into his performaribe,locks were changed on his office, and he was
ultimately terminated and allegedly defamed byngecalled an extortionist and snitch). It is
certainly less severe than a retaliatory teatiom directly following whistleblowing on matters of
aviation safety.Cf. Kisselburg 2005 WL 2897431, at *4 (denying motion to dismiss IIED claim
where the plaintiff was terminated after reportoagupational safety and health risks related to
dangerous repair of an aircraft) (“[Gliven the nature of the allegations in this case as involving
matters of aviation safety, the court determines that this claim should not be foreclosed at the
pleadings stage.”). Here, Springs not the final decision-maker as to the suspension and was not
involved at all in the ultimate termination.

Second, with respect to accessing emails, thnslact is also insufficient to support an IIED
claim. While perhaps “highly offensive” to a reaable person, it cannot be said to be so outrageous
as to transcend the bounds of human decefeg. Romerd®014 WL 1119696, at *10 (noting that
“highly offensive” standard for invasion of privacyless onerous than “outrageous” standard for
IIED). Further, accessing these emails played lgwbatsoever in Murphy’s ultimate termination,

as Ballard cancelled that termination hearing to avoid any possible unfairness to Murphy.
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2. Wheeler

Spring completed the job target, and there is no evidence that Wheeler had any significant
involvement with this process. The commutimas regarding the job target and Naftzger's
investigation were between Spring and Naftzger. Hveshad been involved in the job target, for
the reasons explained above, there is no evidiiat&Vheeler engaged in any conduct that can be
deemed “outrageous.” Although Wheeler accessed Murphy’s private emails and provided them to
Spring for use during Murphy’s original terminatibearing, the Court again finds that this conduct
is not sufficiently “outrageous” to support an IIED claim.
VI.  Pruitt’'s Motion for Summary Judgment

In response to Pruitt’'s motion for summary judgment, Murphy conceded that Pruitt was
entitled to summary judgment on all claims and dicimgute Pruitt’s statement of facts. The Court
has independently reviewed the record and alsolades that Pruitt did not significantly participate
in any of the events giving rise to Murphyctaims. Therefore, Pruitt is entitled to summary
judgment on all claims.
VII. Defendants’ Motions to Strike (Docs. 104, 106)

Based on late and/or inadequate disclosures by Murphy, all Defendants move the Court to:
(1) strike any claim for damages; (2) strike Whkistleblower Complaint Form attached as Exhibit
7 to Murphy’s response to the motions for summary judgment; and (3) limit withesses and exhibits
to those listed in initial disclosures providadSeptember 27, 2013. Defenti&pring and Wheeler
also move the Court to strike any “[d]efensefheir] motion for summary judgment which rely on
Plaintiff's claim that she was whishwer . . . as a sanction for failure to provide Exhibit 7.” (Mot.

to Strike 18.)
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A. Damages/Witnesses
Federal Rule of Civil Procedure 26(a)(1)(A) provides, in part:

Except as exempted by Rule 26(a)(1)(B) ocotherwise stipulated or ordered by the
court, a party must, without awaiting a digery request, provide to the other parties:

(i) the name and, if known, the addres®l telephone number of each individual
likely to have discoverable information—along with the subjects of that
information—that the disclosing party may use to support its claims or defenses,
unless the use would be solely for impeachment;

(i) a copy—or a description by category and location—of all documents,
electronically stored information, and tangilthings that the disclosing party has in

its possession, custody, or control and may use to support its claims or defenses,
unless the use would be solely for impeachment;

(iif) a computation of each category of damages claimed by the disclosing party—who
must also make available for inspection and copying as under Rule 34 the documents
or other evidentiary material, unless prigiéel or protected from disclosure, on which
each computation is based, including materials bearing on the nature and extent of
injuries suffered[.]

Federal Rule of Civil Procedure 26(e)(1)(A) provides, in part:

A party who has made a disclosure under Rule 26(a)—or who has responded to an
interrogatory, request for production,reguest for admission—must supplement or
correct its disclosure or response:

(A) in a timely manner if the party learnsthn some material respect the disclosure

or response is incomplete or incorrect, and if the additional or corrective information
has not otherwise been made known taother parties during the discovery process

or in writing[.]

Federal Rule of Civil Procedure 37(c)(1) provides, in pertinent part:

(1) If a party fails to provide information or identify a witness as required by Rule
26(a) or (e), the party is not allowed to use that information or witness to supply
evidence on a motion, at a hearing, or at a trial, unless the failure was substantially
justified or is harmless. In addition toiostead of this sanction, the court, on motion
and after giving an opportunity to be heard:

(A) may order payment of the reasonabdpanses, including attorney’s fees, caused

by the failure;

(B) may inform the jury of the party’s failure; and

(C) may impose other appropriate sanctions, including any of the orders listed in Rule

37(0)(2)(A)(i)-(vi).
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When determining whether a violation of Rule 26(a) or (e) is harmless or substantially
justified for purposes of Rule 37 sanctions, the Tenth Circuit Court of Appeals has identified four
factors to consider: (i) the prejudice or surpris¢hi® impacted party; (ihe ability to cure the
prejudice; (iii) the potential for trial disruptionnd (iv) the erring party’s bad faith or willfulness.
Woodworker’s Supply Inc. v. Principal Mut. Life Ins. Cio&/0 F.3d 985, 993 (10th Cir. 1999). It is
the burden of the non-moving party to show thafalilare to comply with the rules is substantially
justified or harmlessSee Nguyen v. IBP, Ind.62 F.R.D. 675, 680 (D. Kan. 1995).

It is not disputed that, on September 27, 2013, Murphy provided Initial Disclosures and
Preliminary Witness and Exhibit Lists. The Inlifiisclosures listed damages as “back pay and lost
benefits; front pay until normal retirement; compéosadamages; punitive damages; attorneys fees
and costs in excess of $75,000.” On October 4, 208y sent a letter to Murpy’s counsel, Dan
Smolen (“Smolen”), stating that the compida of damages was deficient and requesting
supplementation by October 8, 2013. Murphy’s deposition was takéelmmary 5, 2014. On
February 17, 2014, Priddy sent another letter rdgugean amended damages computation no later
than February 20, 2014. On February 18, 2014, Smolen’s associate, Lauren Lambright
(“Lambright”), responded that they were “working on that” and would have an amended version
ready that day. On February 20, 2014, the parties held a conference. The same day, Priddy sent a
follow-up letter confirming that counsel would prdeithe supplemental information within a few
days. The parties disagree as to what happened next.

Smolen has submitted an affidavit statingttAmended Initial Disclosures (providing more
detailed damages calculation) and revised Preliminary Witness and Exhibit List (adding a treating

physician, records custodian, and pastor asesges) were provided on February 20, 2014, the same
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day as Priddy’s letter. Smolen admits that heweatently failed to changhe certificate of service
date, such that these amended documents are dated September 27, 2013. Smolen has no proof of
transmission, such as an email or cover letter with the February 20, 2014 date.

In contrast, Defendants claim that theytfieceived these amended documents on September
4, 2014, over two months after the June discovery cut-off. On September 4, 2014, Phyllis Walta
(“Walta”), counsel for Spring and Wheeler, sent an email to Smolen and Lambright discussing
Exhibit 7 and failures to provide updated damagsulation and updated witness and exhibit list.
Less than twenty minutes later, Lambright responded by attaching the Amended Initial Disclosures
and Preliminary Witness and Exhibit List. She stated that her records showed they “were both
completed back in September 2013” and thatsthisild “take care of your concerns regarding those
two issues.” Smolen contends Lambright wasfused when she referenced September 2013, due
to failure to change the service date upon transmission of the revised documents on February 20,
2014.

On September 8, 2014, the parties had another conference, where Smolen and Lambright
continued to assert the documents were originally provided in September 2013. Naturally,
Defendants did not find this credible becausat tivas the date of transmission of the Initial
Disclosures. Murphy’s counsel realized thioesometime after the conference but did not notify
Defendants prior to September 12, 2014, when Defenfil@otsheir motions to strike. Smolen first
set forth his explanation that the documents were sent on February 20, 2014 in his affidavit in
response to the motions to strike.

The Court makes the following factual findings. The amended versions of the documents

were drafted sometime after February 17, 2014 ote&eptember 4, 2014. Itis not plausible that
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Lambright drafted a damages calculation and ddtieee witnesses in the twenty-six minutes
between Walta’s email and her response. It is also not plausible that she purposefully back-dated
them to the date of the Initial Disclosures.eyhvere more likely quickly located on her computer
system and sent with the unchanged Septe2@#3 date. However, Mphy’s counsel has no proof
whatsoever that these revised documents wereaeteally sentprior to September 4, 2014. If
documents are sent, they are typically done ssuaunt to email or cover letter bearing the correct
date (regardless of the service gateurther, it does not seem pdéale that both sets of Defendants
somehow lost the documents and re-requested them as late as September 4, 2014. Based on the
record, the Court finds: (1) the amended disaleswere most likely completed sometime after
Murphy’s deposition but before the discovery cut-@); they were inadvertently never re-dated or
sent prior to the discovery cut-off; and (3) theyevgent within thirty minutes once the problem was
brought to their attention on September 4, 2014, ivemths after the discovery cut off but two
months before he scheduled trial.

The Court further finds that Murphy’s counsel is at fault for failing to timely comply with the
rules and precluding discovery as to the amended damages calculation and three new witnesses but
that, in light of the relief ordedebelow, any prejudice can be curédAlthough they are not at fault
for the discovery failures, it is unclear why Dedants’ counsel failed to continue requesting the
information when Murphy’s counsel failed to provide responsive documents to Priddy’s February
20, 2014 follow-up letter. These documents were on counsel's radar and were discussed at the

conference. Waiting until two months after the discovery cut-off to make the next request and move

20 The Court does not find evidence of bad faith or willful conduct.
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the Court for any relief is a risky strategy, giveattMurphy had provided at least some information
regarding damages in September 2013.

The Court orders that (1) Murphy will be permitted to present damages evidence consistent
with the calculation in the Amended Initial Disclosures; (2) Murphy will be permitted to call the
witnesses identified in the amended witness ahdbé lists; and (3) Defendants shall be permitted
to re-depose Murphy and/or depose the new withégssa®id any prejudice, they so desire, with
Murphy bearing all attorneys’ fees and cokis these depositions as a sanction for untimely
disclosure pursuant to Rule 37(c)(1)(A). If Dedants desire this additional discovery, the parties
shall complete such discovery before December 1, 2014, the date of the rescheduled pretrial
conference. If the discovery cannot be compléiethat time, the parties shall move the Court for
relief.

B. Exhibit 7

Murphy claims that she first located Exiib, an undated Whistleblower Complaint Form,
after the discovery cut-off and after Defendaiielftheir motions for summary judgment. Thus,
Murphy admits that Defendants saw this documarthiefirst time as an attachment to her summary
judgment responses.

As an initial matter, the Coudenies any request to strike any and all evidence regarding
Murphy’s report to Harris or her status as a “wkidower.” Murphy testified in detail about such
report and even about the existence of a whistled@amplaint form. Even without the form, she
has ample evidence of whistleblower status, and there is no reason to preclude any such evidence
based solely on late production of Exhibit 7. Whetbeexclude Exhibit 7 itself is a more difficult

guestion. Itis undated and was produced late. At the same time, it is consistent with and amplifies
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deposition testimony provided earlier. It does nenidy different concerns than those listed in
Murphy’s deposition or recorded statement. Beeail is consistent with and was expressly
referenced in Murphy’s deposition testimony aedarded statement, Murphy has shown that late
production of the document is harmless. FurtMurphy’s counsel has represented that it was
produced as soon as Murphy located it, and the Court finds that its late production is therefore
substantially justified.

VIIl. Conclusion

Defendant School District’'s Motion for Summalydgment (Doc. 69) is denied in part and
granted in part. It is denied as to Murphylaim arising under article 2, § 22 of the Oklahoma
Constitution and as to Murphy’s 8 1983 claim premised upon violation of her Fourteenth Amendment
procedural due process rights. It is granted as to all other claims.

Defendant Keith Ballard’s Motion for Summary Judgment (Doc. 72) is granted in part and
denied in part. It is denied as to Murphy’s claim arising under article 2, 8 22 of the Oklahoma
Constitution and granted as to all other claims.

Defendants Stephanie Spring and Jon Wheeler’'s Motion for Summary Judgment (Doc. 75)
is granted in part and denied in part. ABarphy’s 8 1983 claim premised upon a First Amendment
violation and the IIED claim, it is granted as to both Spring and Wheeler. As to Murphy’s claim
claim arising under article 2, 8§ 2i the Oklahoma Constitution, it is granted as to Wheeler. Itis
denied in all other respects.

Defendant Latricia Pruitt’s Motion for Summary Judgment (Doc. 77) is granted, and Pruitt

is terminated as a party.
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Defendants’ Motions to Strike (Doc. 104, 106) areidé as to all requests. Discovery is re-
opened as set forth above and shall be completed by December 1, 2014 unless otherwise ordered by
the Court.

Plaintiffs Unopposed Motion to Reschedulee Pretrial Conference (Doc. 128) is
GRANTED, and the Pretrial Cosmfence is rescheduled for Monday, December 1, 2014, at 1:00 pm.

A proposed Pretrial Order consistent with tBiginion and Order shall be filed by November 20,
2014.

SO ORDERED this 4th day of November, 2014.

Tlsree C X

TERENCE C. KERN
UNITED STATES DISTRICT JUDGE
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