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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

PAUL JANCZAK, )
Plaintiff, )
V. ) Case No. 13-CV-0154-CVE-FHM

TULSA WINCH, INC. )

Defendant. )

OPINION AND ORDER

Before the Court are Defendant Tulsa Winch, Inc’s Motion for Summary Judgment and Brief
in Support (Dkt. # 61) and Plaintiff's Motion fd*artial Summary Judgment (Dkt. # 64). In its
motion for summary judgment, Tulsa Winch, Inc. (TWI) argues that it did not violate plaintiff's
rights under the Family and Medical Leave Act (FMLA), because plaintiff's position “was
eliminated for legitimate business reasons unrekatfuollaintiff's use of FMLA.” Dkt. # 61, at 6.
Plaintiff responds that there is a dispute as ¢oviéracity of TWI's claim that plaintiff's position
was eliminated for legitimate business reasond. #5688, at 4-5. In his motion for partial summary
judgment, plaintiff argues that there is no genuine issue of material fact precluding judgment as a
matter of law that TWI interferedith his FMLA rights. Dkt. # 64, at 1. TWI responds that it did
not interfere with plaintiff's FMLA rights becausteeliminated plaintiff's position “for legitimate

business reasons unrelated to his FMLA leave.” Dkt. # 85, at 4.
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The following facts are undisputed. On J@ig 2010, plaintiff was hired by TWI as the
general manager (GM) for TWI's British Columbia ogiiions. Dkt. # 61, at 8; Dkt. # 88, at 5. At
some point, the exact date being in dispute] B#gan assessing the management structure of this
Canadian operation and the necessity of a GM position in a matrix reporting sttucture.

Plaintiff was a U.S. employe@ad was paid from Jenks, Oklahoma. Dkt. # 65, at 5; Dkt. #
85, at 5. As GM, plaintiff had full profit and loss responsibility for two business units. Dkt. # 61,
at 8; Dkt. # 88, at 5. “Plaintiff had directsponsibility for all functions of both business units
except for the Sales and Marketing function thegiorted to the Vice Bsident of Sales and
Marketing at corporate headquarters in Je@idahoma [HQ].” Dkt. # 61, at 8; seésoDkt. # 88,
at 5. One of plaintiff's initial duties was to integg the two units. Dkt. # 61, at 8; Dkt. # 88, at 6.
The units were integrated and moved to a naellity. Dkt. # 61-1, at 20. Plaintiff originally
reported to Andrew Masullo, the vice presidenbpérations for TWI at HQDKkt. # 61, at 8; Dkt.

# 88, at 6.

On May 1, 2012, Steve Oden, president of TWI at HQ, informed Bill Spurgeon, president

of Dover Energy, Inc. (Dover)--TWI is a wholly ownsabsidiary of Dover--, od plan to discharge

Masullo in late May and stated that plaintifould continue to lead éhCanadian operation. Dkt.

TWI describes a matrix reporting structure as one in which the Canadian department heads
would report to functional executives innks, Oklahoma. Dkt. # 61, at 9. A matrix
structure is traditionally marked by parallel reporting relationships. Christopher A. Bartlett

& Sumantra Ghoshal, Matrix Management: Not a Structure, a Frame of MNiamd. Bus.

Rev., July-Aug. 1990 at 1, 3; saelsoRobert D. Dickey, Interstate Branching: Doubts About
Economies and Managing NetwoyKs No. 13 Banking Pol'y Rep. 1 (1992) (“This stage

is often referred to as “matrix manageniemere units might report to one executive on
functional matters-such as lending, human resesjproduct development-and to an another

for geographical matters.”).




# 29, at 2; Dkt. # 65, at 5; Dkt. # 85, at 5. dUbo was terminated on May 24, 2012, because of his
“inappropriate management style, including his botfyof employees.” Dkt. # 65, at 5; Dkt. # 85,
at 5. Plaintiff thereafter reported to Oden. Dkt. # 61, at 8; Dkt. # 88, at 6.

In June 2012, following Masullo’s discharge, Oden informed plaintiff that the Canadian
operations were strong and that the plans foCdreadian operations were not being changed. Dkt.
# 88, at 8; sealsoDkt. # 104, at 6. That same monthaiptiff was informed by Oden that the
Canadian managers respectedmtifii Dkt. # 88, at 8;_sealsoDkt. # 104, at 6. On June 5, 2012,
Oden reported to Spurgeon that there were naitran issues. Dkt. # 65, at 6; Dkt. # 85, at 5.
During the week of June 18, 2012, Oden told plititat plaintiff had “good rapport with the staff”
and that plaintiff “would be given the opportunitydemonstrate his leadership skills.” Dkt. # 88,
at 8; sealsoDkt. # 104, at 6.

On June 26, 2012, Oden met with Cheryl Bailey, the director of human resources. Dkt. #
88, at 8, sealsoDkt. # 104, at 6. An e-mail recapping theeting states that plaintiff was “being
given the opportunity to demonstrate his leadershjgabilities.” Dkt. # 93-2at 1. It also states
that Bailey believed that the Canadian reporting structure was unclea@dé&h and Bailey met
again on July 6, 2012. Dkt. # 88, at 9; amDkt. # 104, at 6. Bailey’s handwritten notes on that
meeting do not specifically mention that the elimination of the GM position had been discussed.
Dkt. # 93-3.

TWI conducted its annual talent review'mid-July 2012.” Dkt. # 61, at 10; sed¢soDkt.

# 88, at 6. “The TalerReview is an internal process in which the executive team and their direct
reports are evaluated and discussed for succemstbdevelopmental purposes.” Dkt. # 61, at 10;

seealsoDkt. # 88, at 6. In connection with the review, Oden completed an annual summary for



plaintiff. Dkt. # 61, at 10; Dk # 88, at 6. In the annual summpaOden remarked that “this is
[plaintiff’'s] chance to show me that he has wihédkes to provide the leadership this organization
needs ....” Dkt. # 93-4, at 4. Plaintiff waged as having “Met Expectations” in his annual
performance summary, and his overall competenoygyaas that he “Meets Expectations.” Dkt.
# 93-4, at 10. However, plaintiff's leaderslopmpetency ratings were all designated “Too New
to Rate.” _Id. Oden attributed this to the fact thatior to Masullo’s termination, Masullo had been
inserting himself between plaintiff and thosdavreported to plaintiff “in a controlling and
manipulative fashion” and had thus marginalizeadnilff’'s role to the dgree that Oden could not
adequately rate him. ldt 2, 1 However, Oden noted that, after Masullo’s removal, plaintiff had
“begun demonstrating the leadership you wouldeekpo find in a [GM]” and that plaintiff had
“‘demonstrated enthusiasm about our new structure and the opportunity [to] demonstrate his
leadership skills.”_Idat 10. Oden further stated that beked forward to seeing plaintiff take full
advantage of the opportunity to demonstrate daslérship skills and that there would be further
review at the end of the third quarter. &d.10.

Oden’s comments from the 2012 annual summary “were included in the 2012 Success
Factors segment talent review.” Dkt. # 88, dDRt. # 104, at 7. The segment talent review lists
plaintiff among the “LEADERSHIP TEAMHIGH POTENTIALS.” Dkt. # 93-5, at 27
(capitalization in original). However, the segrhtatent review document suggests that plaintiff is
not a “high potential,” but rather a méer of the leadership team. Jekt. # 93-5, at 6. The

segment talent review document also states‘fiddership and org [sic] structure in Canada is

2 Additionally, Oden later stated that he hated plaintiff as “Too New to Rate” because
plaintiff had only been directly reporting to him for less than two months. Dkt. # 61-2, at
3.



under review” and that it was unknown if plaintffGM position would have to be filled within
twelve months. Dkt. # 93-5, at 3, 5. Oden sttiatshe stated that the reason it was “unknown” as

to whether the GM position would need to bked within twelve months was because he was
evaluating whether plaintiff was right for the jabd whether a GM was nestlin general. Dkt.
#61-2, at 3. The talent review meeting occurredapproximately July 13, 2012, and the segment
talent review document must have been prepanegpproximately that date as well. Dkt. # 61-8,

at 42-47 (stating that a talent review meeting took place the week of July 13, 2012, and that the
talent review meeting used a slide deck maighhe description of the segment talent review
document); see.q, Dkt. # 93-5, at 9 (stating that the report displayed on the slide was generated
on July 13, 2012).

Between July 25 and 27, 2012, Oden attended a quarterly meeting in Canada and spoke with
plaintiff. Dkt. # 89, at 3. Oden did not ergs any concerns about the Canadian operation or
discuss any reorganization of the Canadian operatiorOndluly 27, 2012, Andrea Rowley, Dover
vice president of human resources, distributed mraistating: “[plaintifflupdate at end of Q3 or
early Q4.” Dkt. # 93-6, at 1. Tleemail also included an attached report, which stated that plaintiff

would be reviewed again in October 2012. dt15-7. Between July 16 and 19, 2012, plaintiff

3 Plaintiff argues that that statement is inconsistent with the 2012 annual summary and the
segment talent review document. Dkt. # 88.athe statement is not inconsistent with the
summary and document. The annual summary does not pertain to the unknown rating
(seeDkt. # 93-4) and the segment talent eevidocument acknowledges that the leadership
and organization structure in Canadere under review (Dkt. # 93-5, at 3).

4 One e-mail suggests that a “Segment-legeiew” had not yet occurred on July 27, 2012.
Dkt. # 93-6, at 1. However, that e-mail atsmtains, as an attachment, a PowerPoint deck
entitled “Segment Talent Review - Action Items.” &i.3-7. Action items are not to be
completed until after the “Talent Segment Revieeting.” Dkt. # 93-5, at 51. Therefore,
“Segment-level review” is likely a separate meeting from the “Segment Talent Review.”
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attended leadership training. Dkt. # 88, aDt. # 104, at 7. Additionally, in mid-July, TWiI
“began the process of assigning an executiaeltao [plaintiff].” Dkt. # 88, at 9; sessoDkt. #
104, at 6. On July 30, 2012, Jillian Evanrkdgce president - finance at TWI, e-mailed plaintiff
advising him to obtain a “Social IDas soon as possible. Dkt. # 88, at 9;aseDkt. # 104, at 6.

“On July 30, 2012, Plaintiff had a motordgcaccident and was granted FMLA leave
beginning on July 31, 2012.” Dkt. # 61, at 11; aE®Dkt. # 88, at 7. On August 6, 2012, TWI
sent plaintiff the FMLA paperwdrconfirming plaintiff's eligibility for FMLA leave. Dkt. # 65, at
8; Dkt. # 85, at 8. “Plaintifs FMLA leave was never mentioned by Oden, Bailey, or Evanko when
they were discussing the need for a GM.” Dkt. # 61, at 11Dkee# 88, at 7. FMLA leave is
regularly granted by TWI to its employees, who netio work without incident. Dkt. # 61, at 12;
Dkt. # 88, at 7.

On August 7, 2012, Oden sent an e-mail to Spamgedkt. # 93-9, at 1. In it, Oden stated
that he was recruiting for the materials mamagpesition, a position that would “report to the GM
for as long as we have one.” I#le also stated that:

While this is being done, we will be evalung [plaintiff's] performance as GM and

the need for a GM in general. Having studt, | am generally not a fan of a highly

matrixed and remote management structBaaticularly in the case of our Canadian

operation where we are doing and will likely more projected based business in the
offshore market. | think we will needstrong onsite presence to make sure things

are getting done. Is [plaintiff] the guy ftmat? We agreed to give him time to

demonstrate his capabilities while we address the needs listed . . . above.

| really think we have a gogalan in place. There is nothing broken in Canada as
evidenced by their strong and still improving performance.

Jillian Evanko is now known as Jillian Harris. Dkt. # 61-6, at 1.
It is unclear from the summary judgment record what a “Social ID” is.
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Id. At that time, Oden had not decided to e@hate the GM position and was still giving plaintiff
“the opportunity to demonstrate his capabilities.” Dkt. # 93-22, at 7, 8.

On August 13, 2012, Oden sent an e-mail tonpihiasking if he would be available to
briefly “visit” the next afternoon,in order to discuss the termination of the Canadian operations
manager, Renae Reiter. Dki88&, at 10; Dkt. # 93-10, at 1; Dkt.104, at 7. On the afternoon of
August 14, 2012, a meeting was held in Odeffis& to which Oden, Bailey, Evanko, and Dave
Rowland, director of supply chain, wereiited, although only Oden, Bailey, and Evanko attended.
Dkt. # 93-11, at 1; Dkt. # 932, at 9, 10. Between August idal4, 2012, Oden had not received
any new information relevant to decision of wieztto terminate plaintiff. Dkt. # 93-22, at 20.

Additionally, Oden sent an e-mail to Spungeon August 14 at 8:41 a.m. Dkt. # 93-12. In
it, Oden stated that two positions would be direpbrts to the GM and that, in plaintiff's absence,
Rowland would provide oversight and direction.dtll. Oden further sed that he was “confident
that the plan in place will be susstul in addressing the near temeeds or [sic] the organization”
and that one of the top prioritiess to “further evaluate [plaintiff's] ability to provide the necessary
leadership.”_ld.

On August 21, 2012, Oden sent an e-mail to §paom, in which he stated that “Rowland will
be providing oversight of the supply chain anchaofacturing area during [plaintiff's] absence which
is estimated to run for the next three weeks.” Dkt. # 93-13, at 1. Additionally, Oden released an

organization announcement stating that Reiteéfathe company and that two positions, which

! Although it is unclear from the summary judgment record, presumably this “visit” refers to

a telephonic communication; there is no evidence in the summary judgment record that this
communication took place.



would effectively replace her position, would report to the GRkt. # 61-2, at 4; Dkt. # 93-14.
TWI also received plaintiff's FMLA certificatin on that same day, August 21, 2012. Dkt. # 88, at
10; Dkt. # 104, at 7. It stated that the probkahlration of plaintiff scondition was undetermined,
that plaintiff was unable to perforany of his job functions, thataintiff had been and continued
to be incapacitated because of his condition for an indefinite period of time, that plaintiff would
require follow-up treatment or a reduced schedule, and that the certifying provider was unable to
determine plaintiff's treatment schedule. Dkt. #1%3-at 2-3. However, it also stated that plaintiff
had been seen by another health care provider (neurosurgery and orthopedic surgery) for treatment
and that those providers expected the domatif treatment to be eight weeks. &.2. Bailey
prepared a status update on plaintiff's injuried tould be distributed to the Canadian employees
and provided that update to Oden and Evanketlening of August 21. Dkt. # 93-16. The update
stated that TWI hoped plaintiffould be able to “return to work sometime around the middle of
September.”_ldat 2.

On August 24, 2012, Bailey sent an e-mail te@describing the itinerary for a meeting to
be held on August 27. Dkt. # 93-17. The itargrincluded: “4. Supporting [plaintiff] (upon his
return).” Id.at 2. Bailey took notes at the meeting argAst 27. Dkt. # 90, at 3; Dkt. # 93-18. The
notes taken by Bailey included “check Paul’s [pldfisfi contract” and “Rovland as next GM - ask”
with a line drawn across “GM” and the phras#ée'sngr” written above it. Dkt. # 93-18. This
change was made because, while Oden and Badeg talking, “[Oden] said ‘No, we’re not going

to do a GM. We're eliminating that position, so that Mr. Rowland would be more of a point person

8 Following the elimination of the GM position, those positions began reporting to HQ. Dkt.

# 61-2, at 4-5.



or a site manager.” Dkt. # 93-23, at 14. Bailey’s notes also’st®Rewland - cover - until
additional - GM - gives impression Anthony,” “phase PZ dliafid “what is plan for Paul [plaintiff]
- eliminate position.” Dkt. # 93-18. Bailey does netall any documents relating to the logistics
of terminating plaintiff being produced be#en August 14 and 27, 2012. Dkt. # 93-23, at 13. On
August 31, 2012, Oden e-mailed Spurgeon to informthat Rowland would be taking over as site
manager for the Canadian facility, that “under this reorganization” the GM position would be
eliminated and plaintiff would beerminated, that plaintiff would not be released to travel for
another three weeks, and that plaintiff had been asked to come to Tulsa, Oklaefonareporting
to work, at which time he would be terminated. Dkt. # 93-19.

On October 1, 2012, plaintiff returned to wpand Oden and Bailey met with plaintiff to
notify him that he was being terminated because of the eliminatioe Ghposition. Dkt. # 61,
at 13; Dkt. # 88, at 7. No one replaced plaisiGM, and plaintiff's duties “were absorbed by the
matrixed organization.” Dkt. # 61-2, at 4; sdsoDkt. # 61-7, at 37 (“[T]he contributions of the
general manager were so small that when we eliminated the position, those-- there weren’t any
responsibilities to delegate out.”). Plaintiff wast offered the site manager position. Dkt. # 88,

at 12; Dkt. # 104, at 8. Plaintiff was informbyg Oden that his termination was not due to his

o The previously described notes are precededdgate “8-27-12.” Dkt. # 93-18. However,
these latter notes are preceded by the date “8-29-12Thielaffidavit of plaintiff’'s counsel
states that the exhibit is “a true and corpagiy of notes by Bailey for a meeting on August
27,2012.” Dkt. # 90, at 3. Additionally, plaiffi's response descrilseall of the notes as
having been taken on August 27, 2012. Dkt. #a88&]1. Likewise, defendant’s reply states
there was only one meeting that took planeor about August 27, 2012. Dkt. # 61, at 13;
Dkt. # 104, at 6. It appears usduted that only one meeting occurred, but it is unclear when
the latter notes were written.

10 “PZ" refers to plaintiff. Dkt. # 61-8, at 38.

H Jenks, the location of HQ, is a suburb of Tulsa.
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performance. Dkt. # 93-22, at 12. Plaintiffsianown to have a positive attitude in the workplace
and had never been disciplined for inadequat@peegnce or inappropriate behavior at TWI. Dkt.
# 65, at 8; Dkt. # 85, at 8. Oden believed that@hanadian operations of TWI were successful when
plaintiff served as GM, although Oden believed thatsuccess was not exclusively due to plaintiff.
Dkt. # 65, at 8; Dkt. # 85, at 9; Dkt. # 85-6, at 26.

Oden did not recall speaking to any Canadianagars about the need for a GM. Dkt. # 93-
22, at 16. No study was done prior to elimingtthe GM position and no financial analysis was
done before eliminating the GM position. Dki8&, at 12; Dkt. # 93-22, at 19; Dkt. # 104, at 8.
Bailey does not recall anyone having any conversations with any Canadian department heads or
managers between July 31 and August 14, 2012, about whether a GM was needed or what
plaintiff's role as GM wasDkt. # 93-23, at 16. However, TWiten eliminated high level positions
when acquired business units were integrated into TWI. Dkt. # 61, at 1Bkis&£88, at 8.

At the October 1, 2012, meetingapitiff “asked Oden about ¢hpossibility of transferring
to a different position within [TWI] or anotherdver-related company.” Dkt. # 65, at 9; Dkt. # 85,
at 9. TWI did not consider plaintiff for arfedr position at TWI or at another Dover-related
company. Dkt. # 65, at 8; Dkt. # 85, at 8. Transfers between TWI and other Dover-related
companies occur. Dkt. # 93-22, at 17; Dk83#23, at 18. Oden is unaware of any reason why
plaintiff could not be reled for an open position. ldt 18. Bailey agrees that plaintiff is eligible
to be rehired. Dkt. # 93-23, at 2.

Plaintiff's offer letter for his position provided that he would receive three months’ salary
in lieu of notice of terminatiorDkt. # 61, at 16; Dkt. # 88, at 11. By letter dated October 12, 2012,

plaintiff's counsel informed Bailethat plaintiff was entitled to the three months’ salary. Dkt. # 93-
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21, at 1. Bailey informed Oden and Evanko omoDer 19, 2012, of plaintiff's request for three
months’ salary in lieu of notice. lat 3. Plaintiff was paid the three months’ salary on either
November 30 or 31, 2012. Dkt. # 61, at 16; Dkt. # 88, at 11.

On November 13, 2012, Garry Jung, the Canadian controller, was terminated. Dkt. # 61-6,
at 5. The stated reason was that the positionmfaller was being eliminated. Dkt. # 61-6, at 5.
Oden states that the decision to terminate the position was made on August 3, 2012, although no
documentation substantiating that assertion has been produced. Dkt. # 61-2, at 4; Dkt. # 88, at 8.
Oden further states that the reason the position was eliminated was because the matrix reporting
structure rendered the position duplicative and unnecessary. Dkt. # 6112, at 4.

The following facts are disputed. TWI cents that Oden, Bailey, and Evanko began to
assess the Canadian organizational structuhena 2012 and had several meetings and discussions
between June and August 2012 about the need for a GM in Canada. Dkt. # &1,Gdeh,

Evanko, and Bailey state that meetings heldwre 26 and July 6, 2012, included discussions about

whether a GM was needed in Canada and whathetrix reporting structure should be used. Dkt.

12 Plaintiff disputes the assertion that the position of controller was eliminated because the
position was “‘unnecessary given the matrix réjpgrstructure.” Dkt. # 88, at 8 (quoting
Dkt. # 61, at 14). Plaintiff's challenge to tHi&t is that the controller was a dual reporting
position, i.e., it reported both to Evanko and plaintiff. ; @kt. # 93-20. Plaintiff's
challenge does not raise a genuine issuethédr a management position is duplicative and
unnecessary in a matrix reporting structugeisendent on who the manager’s subordinates
are reporting to, not who the manager is répgrto. That the controller was reporting to
multiple executives has no beay on whether TWI would be better served by having the
subordinates report directly to the executives themselveDKBee 104, at 5; sessoDkt.

# 93-20 (showing that only one of the coiieds subordinates reported to a position above
the controller).

13 Contrary to TWI’s statement that plaintiidmits that Oden, Bailey, and Evanko began an

assessment. . . in June 2012 (Dkt. # 104, gilajntiff admits only that Oden, Bailey, and
Evanko “may” have begun an assessment in June 201Pkse# 88, at 6).
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# 61-2, at 2; Dkt. # 61-3, at 2; Dkt. # 61-6,2at They also state that Evanko believed the GM
position should be eliminated. Dkt. # 61-2, atRkt. # 61-3, at 2; Dkt# 61-6, at 2. Plaintiff
contends that the documents memorializing thesetings do not suggest that any such discussion
took place and instead suggest that TWI intended for plaintiff to remain as GM and to receive an
opportunity to prove himself. Dkt. # 88, at 6.

TWI asserts that as of June 18, 2012, “the lmssistructure in Canada was evolving toward
a matrix reporting structure wherein most of@anadian department heads were reporting directly
to the functional executives at HQ, instead of the GBIkt. # 61, at 9. Platiif contends that there
was not a move towards a more matrixed strectather, dual-reporting was “always there.” Dkt.
#61-1, at 27. However, sometime after Evanko was hired in January 2012, at least one department
head began directly reporting to Evanko at Head of to plaintiff. Dkt. # 61-1, at 28.

Oden states that he decided on August 14, 2012, to eliminate the GM position in Canada,
because the company had evolved into a mhtrsiness structure and the GM position no longer
performed significant responsibilities. Dkt. # 61-2, at 3. Oden states that he informed Bailey,
Evanko, and Rowland of this decision the same day.Olden states that on August 27, 2012, he
merely instructed Bailey to begin processing the termination paperwork--as opposed to actually
deciding to terminate plaintiff @ahat meeting. Dkt. # 61-2, at £laintiff argues that the decision
to terminate his employment was not mauhtil August 27, 2012, and that several evidentiary

materials support this interpretation. Dkt. # 88, at 7 esgeDkt. # 93-18% Oden is unaware of

14 However, for the purposes of his motion partial summary judgment, plaintiff assumes

that the decision was made on August 14, 2012. Dkt. # 65, at 4.
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any documentation showing that the decisiotetminate plaintiff was made on August 14, 2012.
Dkt. # 93-22, at 9.

Plaintiff states that on Augt3, 2012, he and his wife spoke with Oden about his medical
condition, including about his wife’s concerngaeding the possibility of cognitive difficulties as
a result of the accident. Dkt. # &,3. TWI states that neither plaintiff nor his wife “testified as
to this alleged conversation during their depositions.” Dkt. # 104+at 8.

TWI maintains that it has “no policy or ptae of transferring executive level employees
to another position within TWI or a different Daventity following elimination of the executive’s
position.” Dkt. # 61, at 15; sedsoe.qg, Dkt. # 61-2, at 4. It statéisat “[a]ll of the managers under
Oden’s chain of command who ‘transferred’ to other Dover entities were actually promotions of
employees considered ‘High Potential’ or ‘EmeggiTalent’ . . . . Further, all of these employees
were recruited by the other Dovemtity - not TWI.” Dkt. # 61, at 15. Plaintiff contends that the
“Success Factors program” allodvenanagers in a Dover company to hire management and
supervisory level employees at other Dover comamibich allowed for the transfer of managers.

Dkt. # 89, at 4.

15 It is true that plaintiff never testified in his deposition as to this specific conversation or its

content. Neither party provided plaintgfwife’s deposition, so the summary judgment
record supports TWI's statement. In his defpas, plaintiff did state that his wife provided
updates to Oden about his condition. Dkt. #16&t 53. However, plaintiff did not further
describe the content of the conversations. Bide# 61-1, at 53. TWI states that later
conversations suggested thaiptiff would make a full recovg. Dkt. # 104, at 8. These
later conversations are irrelevant because tleeyrred after the date plaintiff has alleged
TWI decided to terminate him, i.e., Aug@st, 2012 (additionally, some of the conversations
deal only with plaintiff's ability to travel and not his cognitive capacity). Ske# 61-3,

at 23-24.
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TWI argues that the delay in plaintiff's paynt@mlieu of notice was an honest mistake, due
to the fact that employees paid out of HQ do not normally receive notice pay. Dkt. # 61, at 4.
Bailey claims she realized her mistake on Oat@2e 2012. Dkt. # 61-3, &t Plaintiff argues that
Bailey may have learned of the obligation earlier and, even if she did not, the payment may have
been delayed further in retaliation for plaihthvoking his FMLA rights. Dkt. # 88, at 23-24.
Plaintiff also implies that the payment maybadeen delayed because of the ongoing settlement
negotiations between plaintiff and TWI. &t.13. Bailey blames the delay between discovering the
mistake and sending the payment to plaintiff on logistical factors. Dkt. # 61-8, at 25.

On March 18, 2013, plaintiff filed suit against TWIDkt. # 2. Plaintiff alleges that TWI
interfered with the exercise bis FMLA rights and retaliated agst him for engaging in an FMLA
protected activity by terminating plaintiffs employment, refusing to pay post-termination
compensation to which plaintiff was entitled, refusing to reinstate plaintiff, and refusing to allow
plaintiff to transfer to another positidh.Dkt. # 2, at 6-8. Plairffiseeks a declaration that TWI
violated the FMLA when it terminated plaintiff, si@ges, costs, attorney fees, expert witness fees,
and the reinstatement of plaintiff or front pay in lieu of reinstatementt .

On March 27, 2014, TWI filed a motion for summary judgment, and plaintiff filed a motion

for partial summary judgment. Dkt. ## 61, @4.its motion for summary judgment, TWI argues

16 Plaintiff also filed suit against Dover Corpion. Dkt. # 2. Dover is a wholly owned
subsidiary of Delaware Capital Holdingsclnwhich is a wholly owned subsidiary of
Delaware Capital Formation, Inc., which is a wholly owned subsidiary of Dover
Corporation. Dkt. # 29, at 2n March 24, 2014, the partiegstiated to the dismissal with
prejudice of Dover Corporation as a party defendant. Dkt. # 56.

o Plaintiff also alleged claims dreach of contract and promissory estoppel. Dkt. # 2, at 8-10.
On March 24, 2014, the parties stipulated govwbluntary dismissal with prejudice of those
claims. Dkt. # 56.
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that plaintiff is unable to establish a causal li@tween his termination and his FMLA leave, that
plaintiff is not entitled to an equivalent positiont@nsfer, and that the delay in payment is not an
adverse action. Dkt. # 61. Plaintiff respondedt(Z 88), and TWI replié (Dkt. # 104). In his
partial motion for summary judgment, plaintiftaies that his FMLA interference claim based upon
his termination must succeed as a matter of law because TWI cannot meet satisfy its burden of
establishing that plaintiff was terminated for a ragnrelated to his FMLA leave. Dkt. # 64. TWI
responded (Dkt. # 85), and plaintiff replied (Dkt. # 103).
.

Summary judgment pursuant to Fed. R. Ci\b®is appropriate where there is no genuine

dispute as to any material fact and the moypagy is entitled to judgment as a matter of law.

Celotex Corp. v. Catretd77 U.S. 317, 322-23 (1986); Anderson v. Liberty Lobby, Ke7 U.S.

242, 250 (1986); Kendall v. Watkin898 F.2d 848, 850 (10th Cir. 1993). The plain language of

Rule 56© mandates the entry of summary judgimnaiter adequate time for discovery and upon
motion, against a party who fails to make a sihgwsufficient to establish the existence of an
element essential to that party’s case and on whathptrty will bear the burden of proof at trial.
Celotex 477 U.S. at 317. “Summary judgment procedarproperly regarded not as a disfavored
procedural shortcut, but rather as an integeat of the Federal Rules as a whole, which are
designed ‘to secure the just, speedy and inexpensive determination of every actiah.32/dl.

“When the moving party has carried its burdmder Rule 56(c), its opponent must do more
than simply show that there is some metaphysical doubt as to the material facts. . . . Where the
record taken as a whole could not lead a ratiigalof fact to find f the non-moving party, there

IS no ‘genuine issue for trial.”_Matsugh Elec. Indus. Co., Ltd. v. Zenith Radio Co475 U.S.
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574, 586-87 (1986) (citations omitted). “The merisixce of a scintilla afvidence in support of
the plaintiff's position will be insufficient; there mus¢ evidence on which the [trier of fact] could
reasonably find for the plaintiff.”_Andersp#77 U.S. at 252. In essentig inquiry for the Court

is “whether the evidence presents a sufficidisagreement to require submission to a jury or
whether it is so one-sided that one pantyst prevail as a matter of law.”_lak 250. In its review,

the Court construes the record in the light niamgbrable to the party opposing summary judgment.

Garratt v. Walker164 F.3d 1249, 1251 (10th Cir. 1998).
I,

Plaintiff has alleged both FMLA interference claims and FMLA retaliation claims for each
of the alleged adverse employment actions. UtieeFMLA, an employer may not “interfere with,
restrain, or deny the exercise of or the attempt to exercise, any right provided.” 29 U.S.C. §
2615(a)(1). To establish an FMliAterference claim, a plaintiff mushow “(1) that he was entitled
to FMLA leave, (2) that somelgerse action by the employer interfered with his right to take FMLA
leave, and (3) that the employedstion was related to the exercise or attempted exercise of his

FMLA rights.” Jones v. Denver Pub. Sch27 F. 3d 1315, 1319 (10th Cir. 2005). The third

element of an FMLA interferee claim requires a causal connection between the adverse action and

the exercise of FMLA rights. Satterlee v. Allen Press, B4 F. App’x 642, 645 (10th Cir. 2008);

Metzlelv. Fed Home Loar Bank of Topeks, 464 F.3c 1164 1181 (10ttk Cir. 2006). An employee

may allege an FMLA interference claim based aerfierence with the righo take the full amount

of FMLA leave, the denial ofeinstatement after taking FMLAedve, or the denial of initial

18 This and other unpublished opinions are cited for their persuasive valukOteeir. R.
32.1(A).
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permission to take FMLA leave. Campbell v. Gambro Healthcare An8.F.3d 1282, 1287 (10th

Cir. 2007). Under an interference theory, an eyg@i’s intent in denying or interfering with an

employee’s FMLA rights is not relevant. SBenes v. Honeywell Int'l, In¢.366 F.3d 869, 877

(10th Cir. 2004). Nonetheless, the FMLA is adtrict liability statute, and nothing in the FMLA
entitles an employ«to greate protectior fromterminatior noirelatecto hisFMLA leave Metzle|,
464 F. 3d at 1180.

Additionally, FMLA “makes it unlawful for ar employer to retaliate against an employee

for exercisingherrights to FMLA leave.” Khalik v. Unitec Air Lines, 671F.3c 1188 1192 (10th

Cir.2012) secalsc29U.S.C §2615(a) FMLA retaliation claims are subject to the burden-shifting

framework of_ McDonnell-Douglas Corp. v. Greefil U.S. 792 (1973). Camphell78 F.3d at

1287. To make out a prinfacie FMLA retaliation claim, a plaiff must show that “(1) she
engaged in a protected activity; (2) [her employ@ok an action that a reasonable employee would
have found materially adverse; and (3) there exists a causal connection between the protected
activity and the adverse action.” Metzld64 F.3d at 1171. The Ter@lircuit characterizes “the
showing required to satisfy the third prong undetrtaliggion theory to be a showing of bad intent

or ‘retaliatory motive’ on the part of the employer.” Campb®&l8 F.3d at 1287 (quoting Metzler

464 F.3d at 1171). If plaintiff can establish a pria@ecase of FMLA retaliation, the burden shifts

to the employer to articulate a legitimate non-discriminatory reason for the adverse employment
action. _Id.at 1290. The burden shifts back to the gitito “show that there is a genuine dispute

of material fact as to whether [the employershsons for terminating her are pretextual.” Id.

(quoting_Metzler 464 F.3d at 1172). To establish a genuisputie of material fact as to pretext,

a plaintiff cannot rely solely on temporal proxiyrof her FMLA leave and the adverse employment
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action, and the plaintiff must offer some other evidence of retaliatory motive. Md&4ielF.3d at
1172.

A. TWI's Motion for Summary Judgment

1. Plaintiff's Termination

It is undisputed that plaintiff engaged irpeotected activity when he took FMLA leave.
Likewise, plaintiff's termination from his positioss GM--which can also be characterized as a
failure to reinstate plaintiff following his FMLAeave--was a materially adverse action. However,
plaintiff has failed to establish a prirfeciacase for retaliation based upon the termination, because
he cannot establish a causal connection between his FMLA leave and his termination.

It is undisputed, that during the week of July 13, 2012, TWI was evaluating the
organizational structure of its Canadian operations and contemplating the elimination of the GM
position. Dkt. # 61-2, at 3; Dkt. # 61-8, at 42-Dkt. # 93-5, at 3, 5. By June 26, 2012, members
of TWI management, specifically Bailey, believedtttihe Canadian reporting structure was unclear.
Dkt. # 88, at 8; Dkt. # 93-2, at 1; salgoDkt. # 104, at 6. A document prepared in the week of July
13, 2012--the segment talent review document, prepared in conjunction with the annual talent
review--states that the “[lleadership and org [sicjicture in Canada is under review” and that it
was “Unknown” if plaintiff’s GM position would havi® be filled within twelve months, and Oden
states that the reason it was “Unknown”was bechaseas evaluating whether plaintiff was right
for the job and whether a GM was needed in gén@t. # 61-2, at 3; Dkt. # 93-5, at 3, 5; sd480
Dkt. # 61-8, at 42-47 (stating that a talent eewimeeting took place the week of July 13, 2012, and
that the talent review meeting used a slidekdmatching the description of the segment talent

review document); Dkt. # 93-5, at 9 (stating tinet report displayed on the slide was generated on
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July 13, 2012). Plaintiff was not injured inshmnotorcycle accident until July 30, 2012, and his
FMLA leave did not begin until July 31, 2012. Dkt. # 61, at 11; Dkt. # 88, at 7. Thus, TWI
contemplated the elimination of the GM positiofidoe plaintiff commenced his protected activity.

If an employer has begun contemplating a coofaetion prior to learning that an employee
has commenced a protected activity, the employgrtaia that previously planned action despite

learning of the employee’s protected activity. Sémrk Cnty. School Dist. v. Breedebi32 U.S.

268, 272 (2001) (per curiam); sasoLichtenstein v. Univ. of Pittsburgh Med. G891 F.3d 294,

309 (3d Cir. 2012) (recognizing that Breedmplies to FMLA cases); Mauder v. Metro. Transit

Auth. of Harris Cnty., Tex446 F.3d 574, 584 (5th Cir. 2006) (applying Breéslanalysis to an

FMLA claim). In Breedenan employee’s supervisor “mentioned . . . that she was contemplating

transferring [the employee].” Breeddi82 U.S. at 271-72. The supervisor's comment that she was

contemplating transferring the employee was made after the employee filed a lawsuit against her
employer, but before the supervisor ez of the lawsuit’s existence. IThe employee was not
transferred until after the supervidearned of the lawsuit. Idlhe Supreme Court held that the fact

that employee’s transfer occurred after her superlesarned of the suit was not evidence that the
filing of the suit caused her transfer. IfP]Jroceeding along lines previously contemplated, though

not yet definitively determined, is no evidence whatever of causalityd: Because TWI was

contemplating the elimination of the GM position pitio plaintiff's FMLA leave, his termination

19 Because the key factor under Breetanhen the employer began contemplating an action,

and not when the employer definitively decidedake the action, the dispute as to when
TWI decided to eliminate the GM position is immaterial.
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from the position of GM cannot be used as evidence of caudalgcause plaintiff has not met
the causality prong of the retaliation claim in tiela to his termination, TWI’'s motion for summary
judgment should be granted as to this claim.

Unlike in a retaliation claiman employer defending against an interference claim has the
burden of proving that it would have terminatkd employee regardless of the employee’s FMLA

leave. _Sabourin v. Univ. of Utab76 F.3d 950, 962 (10th Cir. 2012)o prevail on a motion for

summary judgment against an interference claim based upon that argument, the employer must
produce a sufficient body of undisputed evidence such that a reasonable juror could not find another
reason._IdTWI has met this burden. It has providediisputed evidentiary materials showing that

it was contemplating eliminating plaintiff's positi prior to his FMLA éave. Such evidentiary
materials establish a reason that plaintiff was ieated wholly independent of his FMLA leave.
SeeBreeden532 U.S. at 272. Given an employer’s rightproceed with contemplated plans
despite an employee’s protected action ({dgethis evidence is suchaha reasonable juror could

find no other reason for the termination. TWI's motion for summary judgment should be granted

as to this claim as well.

20 Plaintiff correctly notes that corporate restuurgtg justifications are viewed with suspicion
if the plaintiff's position is the only onsiminated in the restructuring. Sektke v. White
405 F.3d 1092, 1100 n.9 (10th Cir. 2005). Howetlas, rule does not apply in this case;
itis undisputed that at least one other positvas eliminated (the position of controller) due
to the corporate restructuring. Dkt. # 61-2}.aPlaintiff’'s only other argument, besides the
temporal proximity of his termination to H#1LA leave (which is foreclosed by Breeden
is that TWI employees had repeatedly statadphaintiff would begiven a chance to prove
himself as a leader. This does not createraige dispute of a material fact; there is no
reason to think that those assurances were not contingent on the GM position’s continued
existence. Likewise, any investment in ptéfnsuch enrolling him in leadership courses
and with an executive coachrto the decision to eliminate his position reflects the fact
that a decision had not yet been reached,; fiflamnay have continued to work as GM, and
TWI needed to be prepared for that possibility.
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2. TWI's Failure to Place Plaintiff in an Equivalent Position and to Allav Plaintiff to Transfer

Plaintiff argues that he should have been placed into an equivalent position or allowed to
transfer to another position in the company.t.Bk2, at 6. Upon return from FMLA leave, an
employee is entitled to be restored to his presiposition or an equivaleposition. 29 U.S.C. §
2614(a)(1). However, an employee taking FMleave is not entitled to “any right, benefit, or
position of employment other than any right, bénef position to which the employee would have
been entitled had the employee not takerdghve.” 29 U.S.C. § 2614(a)(3); stsoCampbell 478
F.3d at 1289 (stating that an employee whguests FMLA leave and whose employment is
terminated for reasons unrelated to the FML&uest would receive no greater protections than if
the termination had occurred before the FMLA request). Thus, an employee whose position is
eliminated while on FMLA leave, for reasons unrelated to the FMLA leave, is not entitled to

reinstatement to an equivalent posittbrSeeEasley v. YMCA of Metro. Milwaukee, Inc335 F.

App’x 626, 632 (7th Cir. 2009) (holding that if an employee’s position is eliminated for reasons
unconnected to his leave, he has no right to reinstatement into an equivalent position); Holpp v.

Integrated Commc’ns Cor14 F. App’x 176, 178-79 (3d Cir. 2007) (holding that an employee

does not have a right to reinstatement in anvedemt position if the employee is discharged for

reasons unrelated to the leave);alseMeltzer, 464 F.3d at 1180 (suggesting that an employee may

be refused reinstatement after taking FMLA lei@tieat refusal would have occurred regardless of

2 The reasoning behind this rule is that an employee on FMLA leave is not entitled to any

rights that the employee wouitbt have been entitled to had he not taken leave, that an
employee who is not on FMLA leave whose position is eliminated is not entitled to an
equivalent position, and that, therefoa®m, employee on FMLA leave whose position is
eliminated is not entitled to an equivalent position upon return, as that would place the
employee on FMLA leave in a better position than if employee had never taken FMLA
leave.

21



whether the employee took FMLA leave). Because, as discussed @apraff's position was
eliminated for reasons unrelated to his FMLlgave, plaintiff is not entitled to an equivalent
position. Likewise, plaintiff is not entitled to a transfer to another position, as he would not have
been entitled to a transfer had he not taken FMLA 1&avaVI’s motion for summary judgment
should be granted as to these claims.
3. TWI's Delay in Paying Plaintiff His Compensation in Lieu of Notice

Plaintiff argues that TWI retaliated againsttby failing to promptly pay him three months’
salary in lieu of noticé® This fails to satisfy the second prong of a retaliation claim; it does not state
an adverse action. Plaintiff received his payment within two months of being terminated. Dkt. #
88, at 7, 8 (acknowledging that plaintiff was teratagd on October 1, 2012, and stating that plaintiff
received his compensation in lieu of notice avdimber 30, 2012). A two month delay in receiving
compensation, without further evidence of haiplsis not a materially adverse action. $&ron

v. DaimlerChrysler Corp.388 F.3d 293, 301 (7th Cir. 2004) (holding that a two-month delay in

overtime pay is a minor annoyance, antadverse action); Mayers v. Campp&f F. App’x 467,

471 (6th Cir. 2003) (holding that a fifty-three daglay in receiving back pay is not a materially

adverse action); Simmons v. Poftso. 08-cv-02593-WYD-KLM, 2010 WL 3002038, at *9 (D.

Colo. July 29, 2010) (“Brief delays in pay are faatverse employment actions.””); Miller v. N.Y.

= Regardless of whether plaintiff was eligible éotransfer program, a fact that is in dispute,
there have been no evidentiamgterials presented suggestingtiblaintiff was affirmatively
entitled to a transfer.

= Plaintiff also states that this delayed payhwamstitutes interference with his FMLA rights.
Dkt. # 2, at 6. However, plaintiff fails to explain how this delay in payment, which
necessarily occurred after plaintiff finishieid FMLA leave and was terminated, interfered
with his exercise of his FMLA rights. Naeasonable jury could find that the delayed
payment states a claim for FMLA interference.
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City Health & Hosp. CorpNo. 00 Civ. 140(PKC), 2005 WL 2022016, at *5, *6 (S.D.N.Y. Aug. 22,

2005) (stating that, absent evidence to the conteaseven-month delay in payment was not an
adverse action, but a mere inconvenience). Berglaintiff has not shown that the delay in
payment was an adverse action, TWI's motion for summary judgment should be granted as to this
claim.

B. Plaintiff's Motion for Partial Summary Judgment

Plaintiff's moves for partial summary judgmntem the grounds that his FMLA interference
claim based upon his termination must succeedeati@r of law, because TWI is unable to show
that plaintiff’'s termination was unrelatewhis FMLA leave. As discussed supfaVI’s evidentiary
materials demonstrate that no reasonable juror could find that plaintiff's termination was related to
his FMLA leave or that plaintif§ FMLA rights were interfered with by his termination. As such,
plaintiff's motion for partial summary judgment must fail.

IT ISTHEREFORE ORDERED thaiDefendar Tulse Winch,Inc’s Motionfor Summary
Judgment and Brief in Support (Dkt. # 61granted. A separate judgment is entered herewith.

IT ISFURTHER ORDERED thaitPlaintiff’'s Motion for Partia Summar Judgmer (Dkt.

# 64) isdeniec.

IT IS FURTHER ORDERED that Plaintiff’'s Motions irLimine (Dkt. # 96), Defendant’s
Motions in Limine to Exclude Certain Evidenaed Brief in Support (Dkt. # 97), and Defendant’s
Motion for Leave to File DefendantBaubert Motion and Brief to Exclude the Testimony of
Plaintiff's Proposed Expert Witss Kathy Bottroff (Dkt. # 120) amaoot.

Claie ¥ EAL

CLAIRE V. EAGAN _J
UNITED STATES DISTRICT JUDGE

DATED this 27th day of May, 2014.
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