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UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA
PAUL JANCZAK,
Plaintiff,
Case No. 13-CV-0154-CVE-FHM

V.

TULSA WINCH, INC.

N N N N N N N N N N

Defendant.

OPINION AND ORDER

This case concerns an employee, Paul Jane## took FMLA leave after he was injured
in a motorcycle accident and was terminated bghmployer, Tulsa Winch, Inc., the day he returned
from leave, purportedly because Tulsa Winchdexded to eliminate plaintiff’'s position pursuant
to a corporate restructuring. Plaintiff filed sagainst defendant alleging interference with and
retaliation for exercising his FMLA rights. Bendant filed a motion for summary judgment on
plaintiff's interference and retaliation claims, whiihis Court granted. The Tenth Circuit reversed
the grant of summary judgment on the interfeeenlaim and remanded the case. This Court
subsequently granted defendant leave to Slecnd motion for summary judgment, related to the
issue of damages only, but the motion was et&niThere are currently three pending motions:

Defendant’s Daubemotion and Brief to Exclude the $8mony of Plaintiff’'s Proposed Expert

Witness Kathy Bottroff (Dkt. # 175PDefendant’s Motions in Limin€Dkt. # 176); and Plaintiff's

Motions in Limine (Dkt. # 177).
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l.

Defendant has filed_a Daubembtion, objecting to the testimony of plaintiff's expert, Kathy
Bottroff, a vocational rehabilitation counselor pldintitends to call to testify regarding plaintiff's
attempts to mitigate his damages by seeking-@mployment. Dkt. # 175. Defendant argues that
this expert’s testimony should be excluded becéubmes not satisfy the reliability and relevance

standard dictated by Fed. Evid. 702 and the Daubéirte of cases, it wodltouch upon an ultimate

guestion of law, and it would be @nfly prejudicial to defendant. Idt 3. Plaintiff asserts that his
proposed expert satisfies the dictates of Dawvetthe testimony the expert intends to provide does
not touch upon an ultimate question of law @&nalot unfairly prejudicial to defendahtDkt. #182,
at1-2.

In Daubert v. Merrell Dow Pharmaceuticals, [r®09 U.S. 579 (1992), the Supreme Court

held that district courts must initially assess the admissibility of expert testimony under Fed. R. Evid.

702. InBitler v. A.O. Smith Corp400 F.3d 1227 (10th Cir. 2005), thenth Circuit discussed the

role of district courts in considering a Daubsrallenge. First, the Court should make a preliminary
finding that the expert is qualified to testify. Mghe proponent of expert testimony must establish

that the expert used reliable methods to reasledmclusion and that the expert’s opinion is based

! On February 29, 2016, plaintiff filed Plaifitt Motion to Strike Certain Arguments in
Defendant’'s Reply Briefn Support of Its_DauberiMotion to Exclude Testimony of
Plaintiff's Proposed Expert Witness Kathy tBoff (Dkt. # 197). Plaintiff asserts that
defendant’s reply brief raises issues for fingt time and asks the Court to strike those
portions of the reply brief or stay a ruling on defendant’s Daubetion to allow plaintiff
to respond to defendant’s new arguments. ati2. Because the Court concludes that
Botroff's testimony is unnecessary to assist the trier of fact, plaintiff's argument about
defendant’s reply brief is immaterial. The@t does not rely on defendant’s assertions in
its reply brief in reaching its conclusion about the admissibility of plaintiff's expert’s
testimony. As such, allowing plaintiff togpond to defendant’s allegedly new arguments
or staying a ruling on defendant’s Daubmution is unnecessary.
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on a reliable factual basis. The Tenth Circuit cfted factors that distct courts should apply to
make a reliability determination:
(1) whether a theory has been or can betest falsified; (2) whether the theory or
technique has been subject to peer review and publication; (3) whether there are
known potential rates of error with regardpecific techniques; and (4) whether the
theory or approach has “general acceptance.”
Id. at 1223 (citing Dauberb09 U.S. at 593-94). Then Tenth Qitovas clear that “a trial court’s
focus generally should not be upon the preciseclusions reached by the expert, but on the
methodology employed in reaching those conclusions.” Indther cases, the Tenth Circuit has

emphasized that any analytical gap in an egeréthodology can be a sufficient basis to exclude

expert testimony under Daubeffrucks Ins. Exchange v. MagneTek, |r860 F.3d 106, 1212-13

(10th Cir. 2004); Goebel v. Denv& Rio Grande Wester R. Ca346 F.3d 987, 992 (10th Cir.

2003). Under_Daubert‘any step that renders the analysis unreliable . . . renders the expert's
testimony inadmissible. This is true whettiee step completely changes a reliable methodology

or merely misapplies that nieidology.” Mitchell v. Gencorp In¢165 F.3d 778, 783 (10th Cir.

1999) (citing_In re Paoli R.R. Yard PCB Litigatio8b F.3d 717, 745 (3d Cir. 1994)). The party

offering the expert's testimony has the burden twverthat the expert is qualified and that his

opinions are reliable. _Dodge v. Cotter Co28 F.3d 1212, 1222 (10th Cir. 2003); Ralston v.

Smith & Nephew Richards, Inc275 F.3d 965, 970 (10th Cir. 2001); see dfsal. R. Evid.

Advisory Committee Note to 2000 Amendments (“the proponent has the burden of establishing that
the pertinent admissibility requirements are met by a preponderance of the evidence”).

Plaintiff describes Bottroff as a “vocationadpert.” Dkt. # 182, at 1. Bottroff received a
Bachelor of Science in Speckdlucation from Oklahoma State Uargity and a Master of Science

in Psychology from Oklahoma State Universifkt. # 175-1, at 13. From 1978 t01980, Bottroff
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was a high school teacher teaching students with emotional and developmental disabilities. Id.
From 1981t01984, Bottroff served as a vocatiowalrdinator, working with industrially injured
workers. _Id. From 1984 t01995, Bottroff served as a telitation specialist, where she served as

a vocational expert in litigation and provided counseling for industrially injured workers and
veterans. _Idat 12. Since 1995, Bottroff has ownledr own professional rehabilitation and
occupational services company, through which she provides vocational testimony in litigation and
provides career counseling to people with disabilities. Bdttroff has also served as an adjunct
instructor and clinical supervisor at Langstamiversity, teaching courses in career development
and job placement and supervising internships. Id.

Defendant’s argument concerning the admissibility of Bottroff's testimony has three
components: (1) reliability and relevance; (2}itaeny regarding an ultimate issue of law; and (3)
unfair prejudice to defendant. First, defendagtias that Bottroff's testimony does not satisfy the
Rule 702 standards for reliability and relevance because she does not have the specialized
knowledge to testify as to a hidéwvel executive job search when she has no experience helping such
individuals seek employment. Dkt. # 175, at 4. Under Fed. R. Evid. 702,

[i]f scientific, technical, or other speciaéd knowledge will assishe trier of fact

to understand the evidence or to determifachin issue, a witness qualified as an

expert by knowledge, skill, experience, tiag, or education, may testify thereto in

the for of an opinion or otherwise, if (1) the testimony is based upon sufficient facts

or data, (2) the testimony is the productealfable principles and methods, and (3)

the witness has applied the principles and methods reliably to the case.

The Court need not reach the issue of the réitiabr relevance of Bottroff's testimony because it
concludes that Bottroff’s testimony will not “asdise trier of fact to undstand the evidence or to

determine a fact in issue.” _Sa&k Expert testimony is unnecessay to the issue of whether

plaintiff attempted to mitigate his damages. RIHihimself may testify aso the steps he took to
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attempt to find alternate employment and, based on this testimony, the jury may decide whether
plaintiff sufficiently attempted to mitigate his damageA fact witness, nan expert witness, is
necessary to testify as to how plaintiff attempted to mitigate his damages.

And, even if Bottroff's expert testimony were necessary, any testimony concluding that
plaintiff mitigated his damages by undergoingharough job search should be excluded as a
conclusion regarding an ultimate issue. Redvid. 704 provides that opinion testimony is not
impermissible solely because it embraces an ulénssue. But, testimony on ultimate issues may

be inadmissible, Seénderson v. Suitergl99 F.3d 1228, 1237 (10th C2007) (explaining that

testimony on an ultimate issue o disfavored); Specht v. Jens863 F.2d 805 (10th Cir. 1988)

(finding that admission of expert testimony regagdiltimate issues of law was reversible error).
Plaintiff's expert is expected to testify thaapitiff has attempted to mitigate his damages through
an aggressive and thorough job search. Thideece speaks to an ultimate issue that directly
affects the damages to whiclapitiff would be entitled. Bottiifis testimony should be excluded
on this basis. If plaintiff wishes to present evidence of the steps he took to mitigate his damages,
he need only testify to these steps himself. Bfimay present the facts to the jury regarding his
efforts to mitigate his damages by seeking altereatployment and leave to the jury the question
of whether his actions were sufficient mitigation.

Defendant also argues that the admission of Bottroff's testimony would result in unfair
prejudice to defendant because it would suggest ty gat plaintiff suffergrom a disability. Dkt.
# 175, at 5. The Court finds this argument unpeiisesbecause defendant could easily rebut any
alleged suggestion that plaintiff suffered frandisability merely by asking whether plaintiff

suffered from a disability. This issue, howevemot determinative because the Court concludes,



for the above mentioned reasons, that Bottreftjzert testimony should be excluded because it does
not assist the trier of fact in determining a fact in igsue.
.

Defendant raises twelve issues in his motiongnine (Dkt. # 176).Plaintiff agrees with
only one of defendant’s issues: exclusion of angence relating to the emotional or financial effect
of plaintiff's termination on plaitiff. Such evidence is excluded by agreement. The remaining
eleven issues are contested.

Damages After December 31, 2012

Defendant seeks to exclude any evidence rgJ&ti any damages plaiff may have suffered
after December 31, 2012, the date which defendaserts plaintiff's position would have been
eliminated pursuant to restructuring, regardlessoFMLA leave. Dkt# 176, at 9-10. Defendant
asserts that because plaintiff lacks any evidelereonstrating he would be entitled to a transfer
after the elimination of his position, his damageswiiely speculative,” are irrelevant to the issues
for trial, and would beinfairly prejudicial. _Idat 10. Plaintiff responds that it is a disputed factual
issue whether defendant terminated plaintiff pursuant to a restructuring that was solely motivated
by business concerns. Dkt. # 181, at 3.

Under Fed. R. Evid. 401, relevant evidelroeans evidence having any tendency to make
the existence of any fact thataconsequence to the determination of the action more probable or
less probable than it would be without the evidénemwever, relevant evidence can be excluded

“if its probative value is substantially outweighby the danger of unfair prejudice, confusion of

2 In the agreed pretrial order, defendant idegiits own expert wiss that it states will

testify as to plaintiff's failure to undertakeeasonable effort to mitigate his damages. For
the same reasons, defendant’s expert testimony should be excluded.
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the issues, or misleading the jury .. ..” HedEvid. 403. When considering a Rule 403 challenge,
the court should “give the evidence its maximum reasonable probative force and its minimum

reasonable prejudicial value.” Mensiehn v. Sprint/United Management C466 F.3d 1223, 1231

(10th Cir. 2006). Exclusion of evidence under R108 is an extraordinary remedy that should be

used sparingly. World Wide Asstf Specialty Programs v. Pure, Iné50 F.3d 1132, 1139 (10th

Cir. 2006).

This Court previously entered an opiniardarder (Dkt. # 196) denying defendant’s motion
for summary judgment on the basis that it had paid plaintiff all the damages to which he was
entitled, finding that genuine issues of material fact existed regarding the damages that plaintiff
could recover, precluding summary judgment.r @ same reasons the Court concluded that
summary judgment was inappropriate, the Court edswludes that this evidence is relevant to a
central issue in the case -- what damages plaoatiffd recover if the jury concludes that defendant
interfered with the exercise pfaintiff's FMLA rights. Thesdactual issues render evidence of
damages after December 31, 2012 potentially releviamd.the introduction of this evidence is not
unfairly prejudicial to defendant because it carries significant probative value regarding the damages
to which plaintiff may be entitled and presentsimial risk of prejudice. Defendant is entitled to
rebut plaintiff's argument to the jury by presenting its case that it has already paid plaintiff any
damages to which he is entitled. Evidencdarhages after December 31, 2012 is thus admissible.

Severance or Terms of Offered Severance Agreement

Defendant seeks to exclude any evidence relating to the offer of severance or the terms of
the offered severance agreement that it gavetgfaivhen it terminated plaintiff's employment

during an October 1, 2012 meeting. Dkt. # 1760al1l. Defendant asserts that, pursuant to Fed.



R. Evid. 408, any mention of the severance offer should be excluded as a compromise or an offer
to compromise. _ldat 11. Plaintiff responds that it db@ot seek to introduce the severance
agreement for an impermissible purpose under &fleinstead arguing that it intends to introduce

the agreement as evidence of defendant’s mtagivan terminating plaintiff's employment and
eliminating his position. Dkt. # 181, at 6.

Under Fed. R. Evid. 408, evidence of an offecaipromise is inadmissible to “prove or
disprove the validity or amount of a disputed claim or to impeach by a prior inconsistent statement
or a contradiction[.]” But Rule 408 allows tl@sidence when it is introduced for another purpose.
Rule 408 does not preclude the oéglaintiff's severance agreement because plaintiff intends to
use the agreement, which does not mention thgocate restructuring as the reason for termination,
to demonstrate that defendant’s stated motivéeohinating plaintiff pursuant to a corporate
restructuring was not defendant’s true motivatiotaking this action. This evidence is relevant to
a fact of consequence in the case -- why defendant terminated plaintiff's employment-- and it is not
precluded by Rule 408. This evidence is thus admissible.

Severance Agreement and Terms of Severance Offered to Garry Jung

Defendant similarly seeks to exclude any evidence relating to the severance agreement that
it offered to Garry Jung, defendant’s long-time controller, when it terminated his position. DKkt.
# 176, at 12. Defendant asserts that, like pimseverance agreement, the Court should exclude
any mention of this agreement as a compromisen offer to compromise under Rule 408. ad.
12-13. PIlaintiff responds that, as with plaintiff's severance agreement, he does not intend to
introduce the agreement for an impermissible purp@sber he intends to use it as evidence of

defendant’s motivation in terminating plaints®employment aneliminating his position, asserting



that Jung’s severance agreement shows that defendant treated Jung more favorably than plaintiff.
Dkt. # 181, at 7-8. For the same reasons thaiQburt concludes that evidence of plaintiff's
severance agreement is admissible, the Cosd ebncludes that evidence of the severance
agreement offered to Garry Jung is admissiblainkBif does not seek to utilize this evidence in an
impermissible manner under Rule 408, and as such, this evidence is admissible.

Canadian Operation’s Success under Plaintiff's Leadership

Defendant seeks to exclude any evidencerdegg the success of the Canadian operation
under plaintiff's leadership, arguing that it is irned@t to plaintiff's FMLA interference claim and
asserting that allowing such evidence would r@sultfair prejudice by permitting the jury to infer
that the elimination of plaintiff's position was edthillogical or a bad business decision. Dkt. # 176,
at 15. Plaintiff responds that this evidence is relevant to whether defendant interfered with
plaintiff's exercise of his FMLA rights becaugenay be used to shothie importance of the GM
position to the Canadian operation and to showdbfndant was aware of plaintiff's contributions
as GM. Dkt. # 181, at 9. Plaifitasserts that this evidence may be used to prove that defendant’s
true reason for terminating plaintiff was the exeratbis FMLA leave, rather than its proffered
reason of a corporate restructuring. Id.

Evidence of the Canadian operation’s success ydetiff’'s leadership is relevant to the
issue of why defendant terminatglaintiff and eliminated his pdsn because it helps to prove or
disprove a fact of consequence in this casghether defendant eliminated plaintiff's position
pursuant to a corporate restructuring, regardlestawitiff's FMLA leave. And the probative value

of this evidence is not substantially outweighgdhe risk of unfair prejudice, particularly when



defendant may counter this risk by introducing ewnice to establish that it would have eliminated
plaintiff's position regardless of his success inGlamadian operation. This evidence is admissible.

Whether Plaintiff Should have Been Considered for Transfer

Defendant seeks to exclude the introduction of any evidence regarding whether plaintiff
should have been considered for transfemtattzer position after the elimination of his position,
arguing that there is no evidence that plaintifs entitled to a transfer rendering any argument to
the contrary irrelevant. Dk# 176, at 17. Defendant also asséntat allowing plaintiff to argue
otherwise would result in unfair prejudice becaiseould force defendarib explain to the jury
why it did not afford plaintiff a beri# to which he was not entitled. IdPlaintiff responds that this
evidence is relevant to whether defendant should ptaced plaintiff in a substantially equivalent
position upon elimination of plaintiff's position. Dkt. # 181, at 12.

In this Court’s opinion and order regardidefendant’s motion for summary judgment on
damages (Dkt. # 196), the Court concluded that genuine issues of material fact existed regarding
whether plaintiff should have been consideredadransfer to another position and that such a
factual dispute precluded summary judgment. In the opinion and order, the Court explained that
whether defendant failed to transfer plaintiff to a different position to which he was entitled is a
guestion of fact directly bearing upon defendantégad interference with plaintiff's FMLA leave.
Seed. at 9. This evidence is relevant becauseeéidly relates to whether defendant failed to place
plaintiff in a substantially equivalent position when it eliminated plaintiff's position and terminated
his employment, thereby interfering with plaintfFMLA rights. The introduction of this evidence
would not result in unfair prejudice to defendaetéuse the probative value of the evidence is not

substantially outweighed by the prejudicialeetf and allowing such evidence does not preclude
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defendant from presenting evidence and arguintpeojury that plaintiff was not entitled to a
transfer. As such, this evidence is admissible.

Transfer of Other Tulsa Winch Employees to Other Dover Entities

Defendant similarly seeks to exclude the introduction of any evidence regarding transfer of
other employees from defendant to other Dover-related entities, arguing that it is irrelevant and
would be unfairly prejudicial tadmit this evidence when the ployees who transferred between
entities were not similarly situated to plaintiffamy respect. Dkt. # 176, at 17. Plaintiff responds
that this evidence is directly relevant to the issue of whether plaintiff was entitled to transfer to
another position and its admission would not be unfairly prejudicial to defendant because its
probative value is not substantially outweighed by its prejudicial effect. Dkt. # 181, at 12.

As discussed in relation to defendant’s argument that all evidence of pkaitgibility
for a transfer should be excluded, whether plaintif estitled to a transfer @ésquestion of fact that
is directly related to whether defendant interfexéti plaintiff's FMLA rights. Evidence regarding
other employees who transferred between deferatahbther Dover-related entities is relevant to
the issue of whether plaintiff should have bediered an opportunity to transfer and whether
defendant’s failure to transfer plaintiff constitdti@terference. And introduction of this evidence
would not result in unfair prejudide defendant because the risk of prejudice does not substantially
outweigh the probative value. Defendant is ertite rebut this evidence by presenting evidence
and arguing to the jury that employees who receiatsters were not similarly situated to plaintiff
in any way. As such, evidence of other employees who transferred to Dover-related entities is

admissible.
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Delay in Payment of Post-Termination Compensation

Defendant argues that any mention of the delay in payment of post-termination compensation
to plaintiff by defendant should be excluded because it is irrelevant and its introduction would result
in unfair prejudice to defendant. Dkt.# 176, at IBefendant terminated plaintiff on October 1,
2012. 1d. Pursuant to the offer letter plaintifgsied when he began employment with defendant,
he was entitled to three months salappn termination without notice. IdDefendant asserts that
the delay in payment is irrelevant to the issueloéther the elimination of plaintiff's position was
related to his FMLA leave amargues that if the evidence were allowed, the necessary rebuttal
evidence would risk confusing the jury on the issues in the casePl&ntiff responds that
evidence of the delay in post-termination congagion is relevant because its is evidence of
defendant’s continued hostility toward plaintiff'seegise of his FMLA mghts. Dkt. # 181, at 13.

Plaintiff's remaining claim at this stage of tlitegation is that defendant interfered with his
exercise of his FMLA rights by terminating lesployment and eliminating his position the day he
returned from leave. Plaintiff does not make any allegations related to his interference claim that
involve the delay in payment of post-terminatemmpensation. And, even if a jury concludes that
defendantinterfered with plaintiff's FMLA leave, and concludes that plaintiff is entitled to damages,
the parties agree that plaintiff ultimately received three months salary in post-termination
compensation. When plaintiff received such gnpent is irrelevant to the issue of damages.
Evidence of defendant’s delay payment of post-compensation to plaintiff is irrelevant and

therefore inadmissible.
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Whether Plaintiff was Required to Work during Leave

Defendant argues that plaintiff should peecluded from arguing or introducing any
evidence suggesting that plaintiff was required/¢ok during his FMLA leave, arguing that such
evidence is irrelevant and would be unfairly pdegial. Dkt. # 176, at 20. Defendant asserts that
any evidence of plaintiff working during his FMLI&ave is irrelevant because plaintiff does not
allege that defendant interfered with his FMtights by requiring plaintiff to perform work while
on FMLA leave. _ld. Defendant further asserts thae throbative value of such evidence is
substantially outweighed by eéhrisk of unfair prejudice becse it could allow the jury to
impermissibly infer that defendant was inggmhg with plaintiff's FMLA leave. _Id. Plaintiff
responds that this evidence is relevant, particularly because defendant asserts that it did not
communicate the decision to terminate plaintiffi@liminate his position while plaintiff was on
leave because it did not want to thet plaintiff while he was on leave. Dkt. # 181, at 13. Plaintiff
asserts that evidence that plaintiff was required to work during leave helps rebut this argument and
helps prove that defendant terminatedmilffibecause of his FMLA leave. Id.

This evidence is irrelevant to a fact @insequence in the case because the reason that
defendant did not communicate to plaintiff durimg leave that it had decided to eliminate his
position and terminate his employment has no beannghy defendant decided to take this action.

And plaintiff's interference claim makes no allegat that defendant interfered with plaintiff's
FMLA rights by requiring him to work while he wan leave. Because the reason defendant chose
not to contact plaintiff during leawregarding the termination decision is irrelevant, it is similarly

irrelevant whether defendant otherwise contaptathtiff or asked plaintiff to perform any work
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during his leave. Evidence of ether plaintiff was required to wioduring his FMLA leave should
thus be excluded.

Request for Medical Release at October 1, 2012 Meeting

Defendant seeks to exclude any evidencedif@ndant’s human resources director, Cheryl
Bailey, requested that plaintiff bring his releasd authorization to return to work when meeting
with company executives on October 1, 2012.t.3k176, at 20. Defendant asserts that this
evidence is irrelevant to any issue in the casmbse defendant had decided to terminate plaintiff
prior to the meeting.__ldat 21. Defendant also arguesttihe evidence would be unfairly
prejudicial because it has little probative valmel avould cast defendant in a negative light for
requiring plaintiff to present a release to return to work when defendant knew it would terminate
plaintiff the day he returned. IdPlaintiff responds that this evidence is relevant because it
demonstrates that Bailey was not forthright wihequesting plaintiff's medical release and her
credibility is a central issue in the case. Dkt. # 181, at 14.

Plaintiff's medical release authorizing his returmtwrk is irrelevant to any issue in the case.
Defendant requested that plaintiff bring his ncadirelease to the October 1, 2012 meeting, pursuant
to company policy, after defendant had decidetktminate plaintiff and eliminate his position.
This evidence thus has no probative value because it has no bearing on the decision defendant made
in August 2012 to terminate plaintiff upon his return from leave. As such, this evidence is
inadmissible.

Inquiry at October 1, 2012 Meeting ab®laintiff’s Medical Certification

Defendant similarly seeks to exclude any ewice related to Cheryl Bailey’s inquiry about

plaintiff's medical certification in an October 1, 20d4ail, arguing that itis irrelevant and unfairly
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prejudicial. Dkt. # 176, at 22. Plaintiff respondattthis evidence is relevant because Bailey’s
credibility is a central issue the case and evidence of Bailey’s inquiry about plaintiff's medical
certification helps prove that she is not a credible witness. Dkt. # 181, at 15.

For the same reasons that the Court coneluldat evidence of defendant’s request that
plaintiff bring a medical release to the magtion October 1, 2012 is inadmissible, it similarly
concludes that the inquas about plaintiff's medical certification is likewise inadmissible. This
evidence has no probative value to any issue in the case and should thus be excluded.

Plaintiff's Injuries

Defendant argues that any evidence relating to the severity of plaintiff's injuries, including
any photographs or graphic testimony, should be exdlbdeause itis irrelevant to plaintiff's claim
and allowing its inclusion would result in unfaieprdice. Dkt. # 176, &3. Defendant argues that
a jury may be tempted to resolve an issue in fav@taintiff out of sympathy after learning of the
severity of the injuries he suffered in his motorcycle accident, and because the nature of plaintiff's
injuries have no bearing on his FMLA claim, the potential for prejudice would substantially
outweigh any probative value of this evidence. Riaintiff responds that plaintiff's injuries are
relevant insofar as they were communicatedamfiffs supervisor, StevOden. Dkt. # 181, at 16.
Plaintiff asserts that his wife emailed Oden shortly after the accident and included a picture of
plaintiff's injuries. 1d. Plaintiff asserts that this image igeneant because it demonstrates that Oden,
the decision maker regarding plaintiff's terminatiafas aware of the serionsiture of plaintiff's
injuries._Id.

The parties do not dispute th@aintiff sustained serious injuries in a motorcycle accident

and that these injuries entitled him to FMLA lea¥&idence of the severity of plaintiff's injuries
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is irrelevant to whether defendant interfered withintiff's FMLA rights by terminating plaintiff's
employment and eliminating plaintiff’'s position upphaintiff's return from FMLA leave. Any
evidence of the severity of plaintiff's injuries is thus inadmissible.

1.

Plaintiff raises ten issues in his motiongnmne (Dkt. # 177), seeking exclusion of evidence
based largely on relevance and unfair prejudi€eo of the issues are wholly uncontested by
defendant: exclusion of (1) any evidence related to plaintiff's application for Canadian work permits
and (2) the Tenth Circuit decision in this caseersing this Court’s grant of summary judgment on
plaintiff's interference claim. Such evidenceeiscluded by agreement. Defendant states that
exclusion of two additional issues is uncontdsigrovided that plaintiff complies with certain
conditions: (1) any evidence relating to plaintiff's working relationship with his fired former
supervisor, Andrew Masullo, and (2) any evidemelating to any severance agreement between
plaintiff and another comparfyAssuming plaintiff complies with such conditions, such evidence
is excluded. Six remaining issues are contested.

Janczak’s Family Business and Distributions Received

Plaintiff seeks the exclusion of any evidendatreg to plaintiff's family business and any
distributions he received, arguing that the ewnick is irrelevant and its introduction would be

unfairly prejudicial to plaintiff. Dkt. # 177, &. Plaintiff receives a monthly distribution of

3 Defendant does not contest introduction of evidehpéaintiff's work history with his prior
supervisor, provided that plaintiff does not intend to introduce evidence of positive
performance reviews from this period. tDik 184, at 8. Defendant does not contest
introduction of evidence of any severance agreement between plaintiff and another company,
provided that plaintiff does not introduce evidence of the severance agreement defendant
offered plaintiff. 1d.at 9.
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approximately $10,000 in exchange for his asst&dan managing the family business, which is
solely owned by plaintiff’s mother. _IdPlaintiff argues that this evidence is irrelevant because a
plaintiffs damages in an employment discriaiion action are not offset by earnings from a
secondary income, provided that the plaintiff coldve earned the secondary income even if his
primary employment remained the same.at®-3. Plaintiff assertbat introducing this evidence
would be unfairly prejudicial because it would bedisnly to portray plaintiff as an unsympathetic
plaintiff and imply that he was distracted his obligations to his family business. It 3.
Defendant responds that, because offset issarifor trial, plaintiff's $10,000 monthly distribution
from his family business is relevant and necesgadefendant’s offset diense. Dkt. # 184, at 4.

In an employment discrimination action, sashan FMLA interference action, a defendant
is entitled to offset damages owed to plaintiyf any amount that plaintiff has received from a

secondary source. S@éhatley v. Skaggs Companies, Iné07 F.2d 1120, 1139 (10th Cir. 1983).

Evidence relating to income plaintiff received frather sources is thus relevant to defendant’s
offset defense. Although plaintiff argues thatriisttions from his family business cannot be used

to offset his damagesbause he could have earned the secondary income even if his primary
employment remained the same, this question of fact remains for the jury to conclude whether
plaintiff could have earned his secondary incamhde fulfilling his duties related to his primary
income. And allowing such evidence to be préseto the jury would not be unfairly prejudicial
because whether plaintiff received income framalternate source has significant probative value
regarding defendant’s offset defense and little risk exists that the jury would infer from this evidence

that plaintiff is an unsympathetic figure and stiicted employee. This evidence’s probative value
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is not substantially outweighed by the danger of unfair prejudice. As such, this evidence is
admissible.

Janczak’s Involvement with or Ownership of Other Businesses

Plaintiff seeks the exclusion of any evidenrelating to plaintiff's involvement in, or
ownership of, other businesses while employed by defendant, arguing that the evidence is both
irrelevant and unfairly prejudiciaDkt. # 177, at 4. Plaintiff explas that he established an entity,
Janczak Land Development, LLC, to receive mgndiigtributions from his family business and to
avoid personal liability, IdHe asserts that any mention of thigity is irrelevant to the his FMLA
claim and argues that allowing introduction of #wvidence would be unfairly prejudicial because
it could allow the jury to infer that plaintiff crest the business entity for an improper purpose. Id.

He also asserts that its introduction would wéstéeCourt and jury’s time by requiring plaintiff to

give a lengthy explanation regarding his motives in creating this business entitat 4.
Defendant responds that,diklaintiff's monthly distibution from his family business, this evidence

is relevant because it is related to defendant’s offset defense. Dkt. # 184, at 4. For the same reasons
that the Court concludes that distributions pléinéceived from his family’s business is relevant,

it also concludes that plaintiff's involvement with ownership of other businesses is relevant.

Janczak’s Presence in Wisconsin at Time of Accident

Plaintiff argues that any evidence relating to his presence in Wisconsin at the time of his
motorcycle accidentis inadmissible because it is botlevant and unfairly prejudicial. Dkt. # 177,
at 5. Plaintiff was injured in a motorcycle accident near his home in Wisconsimh&lday of
plaintiff's accident, he was to report to workhas VVancouver office, but notified colleagues that

he would not be coming in that day because he was not feeling wellaldtiff explains that later
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in the day he began to feel better and went fmotorcycle ride that resulted in his accident and
injuries. 1d. Plaintiff asserts that whether he was sithed to travel to work on the day of his
accident is irrelevant to any claim or defensehiis case, arguing that it is undisputed that he
suffered serious injuries in an accident on A@ly2012 that entitled him to take FMLA leave. Id.
at 6. Plaintiff asserts thatdlntroduction of the evidence woudtso cause unfair prejudice because
it would allow the jury to infer that plaintiff véaa dishonest employee or was somehow in violation
of company policy when he sustained his injuries. Riaintiff also argues that allowing such
evidence would result in confusion of the issard a waste of time because it would “require a
series of mini-trials on collateral evemigh no real probative value . . ..” Idefendant responds
that evidence of plaintiff’'s presence in Wisconsirtanday of his accident is relevant to the events
of that day and plaintiff's FMLAeave, and any prejudice to plaintiff is outweighed by the probative
value of the evidence. Dkt. # 184, at 6.

Evidence of plaintiff's presence in Wisconsintbe day of his accident is irrelevant to any
issue at trial because the parties agree that plaintiff sustained injuries that entitled him to FMLA
leave. At trial, thegsue for the jury is whether defendarterfered with plaintiff's exercise of
FMLA rights by terminating his employment upon return from leave. This issue raises no question
regarding how plaintiff sustained his injurieswhether he was entitled to FMLA leave. This
evidence is irrelevant and shall be excluded.

Janczak’s Departure from Former Employer

Plaintiff seeks to exclude any evidence conuogy his departure from his former employer,
arguing that the evidence is inadmissible becaus®édth irrelevant and uairly prejudicial. Dkt.

# 177, at 8. In 2004, plaintiff was released fromjbb with Brevini International Holding due to
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poor economic conditions. _|Id®Plaintiff received a severanpayment of $90,000. Plaintiff argues
that his previous termination is irrelevanthis termination from defendant because defendant
asserts the termination had nothing to do with plaintiff personally and was motivated solely by
business concerns. I®Plaintiff also argues that, even if the evidence has minimal probative value,
it is unfairly prejudicial and could mislead the jury because it would allow the jury to infer that,
because plaintiff was dismissed from a previeagployer, “there must be an unstated personal
reason for his dismissal by the Defendant.”atl®. Defendant respondsitievidence of plaintiff's
departure from his former employer is relevaetduse it is related to defendant’s offset defense
regarding distributions plaintifieceived from his family’s busiss. Dkt. # 184, at 7. Defendant
argues that plaintiff began receiving distributidresn the family business the same year he was
terminated from his prior employer, thus making plaintiff's departure from his prior employer
relevant to defendant’s offset defense in this matter. Ddfendant’s argument that plaintiff's
termination from his former employer is relatedthe distributions he received from his family
business and is thus relevant to defendarffsebdefense is tenuous at best. Defendant also
responds that evidence of plaintiff’'s departure fresprior employer is relevant if plaintiff intends

to testify about his prior experience and leatlgr while employed with this company. Blaintiff
responds that he has no intention of testifyibgua his work experience with his prior employer.
Dkt. # 187, at 5. The evidence of plaintiff's depagtfrom his former employer is irrelevant to a
fact of consequence in the case, and as such it is inadmissible.

Janczak’s Health Care Provider Visits

Plaintiff seeks to exclude any evidence of miidi's health care provider visits after August

31, 2012, arguing that this evidence is inadmissikleause it is irrelevant and could confuse the
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issues and mislead the jury. Dkt. # 177, at 11-12. Plaintiff asserts that, because the parties agree
that the decision to terminate plaintiff svanade by the end of August 2012, any medical
information relating to plaintiff's injuries beyond this date is irrelevant.atd.2. Plaintiff also
argues that the introduction of this evidence wawldfuse the issues and mislead the jury because
it could call into question what medical evidence defendant had when it decided to terminate
plaintiff. Id. Defendant argues that this evidence is relevant and admissible because it believes
plaintiff will assert that defendant decided tomenate plaintiff when, midway through plaintiff's
leave, it received additional information abowtiptiff’'s condition. Dkt. # 184, at 8-9. Defendant
asserts that evidence about plaintiff's condition eaféer the date it decided to terminate plaintiff
and eliminate his position is necessary to rebut plaintiff’'s argumenat @d.

The parties agree that plaintiff sustained serious injuries in a motorcycle accident on July 30,
2012 and that these injuries entitled him to FMleAve. The parties also agree that defendant, at
the latest, decided to terminate plaintiff's pia® on by August 31, 2012. The status of plaintiff's
condition is not at issue, particularly when the parties do not disputpldivatiff was entitled to
FMLA leave to recover from his injuries. And,ttee extent that defendant believes plaintiff will
argue that new information abqulaintiff's condition caused defendantdecide to terminate him,
this information has no bearing on medical visits that plaintiff made subsequent to the date when
defendant made the decision to terminate plaintiff. This evidence is irrelevant and is thus
inadmissible.

Other TWI Employees Granted FMLA or Returned from FMLA Leave

Plaintiff seeks to exclude all evidence rejag other employees of defendant who were

granted FMLA leave or returned to their pasi following their FMLA leave, arguing that it is
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irrelevant, will confuse the issues and misleaduhg and result in a wastof time. Dkt. # 177,

at 15. Plaintiff asserts that, because motivatioisn element of a@nterference claim under the
FMLA, how defendant treated other employees isauant to the issue of whether it interfered with
plaintiffs FMLA rights. 1d. Plaintiff also asg¢s that admission of the evidence will result in
confusion of the issues and mislead the jury b&ethere is no evidence that these other individuals
who took FMLA leave are in any mannemndarly situated to plaintiff. ld Defendant responds that

this evidence is relevant and admissible to sti@awdefendant has a routine practice and procedure
associated with employees exercising FMLA rights and subsequently returning to work in the same
position, asserting that Fed. R. Evid. 406 allows its admission. Dkt. # 184, at 10.

Under Fed. R. Evid. 406, “[e]vidence of . an organization’s routine practice may be
admitted to prove that on a particular occasion the person or organization acted in accordance with
the . . . routine practice.” Other employee’ereise of FMLA rights and defendant’s response
thereto do not constitute evidence of “an organization’s routine practice,” particularly when
considering that an employee’s exercise of FMIghts may vastly differ from another employee’s
exercise of the same rights and acknowledginggihett leave is considered by the employer on a
case-by-case basis. This evidence differs from the sort of evidence that courts consider evidence

of aroutine practice. See, e gdancock v. American Tel. & Tel. Co., InG01 F.3d 1248, 1261-62

(10th Cir. 2012) (finding that evidence that telephone company provided all users with terms of
service was relevant to prove that company acted in conformity watptactice on a certain

occasion);_Morris v. Travelers Indem. Co. of Arf18 F.3d 755, 761 (2008) (explaining that

evidence that an insurance agent had the usaelipe of explaining various coverage options to

customers was relevant to show he acted in conformity with this practice on a certain occasion).
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Although the Court declines to find that R4l&6 permits the admission of evidence of other
employees who took FMLA leave and returnedheir positions upon completion of leave, the
Court finds that the evidence is relevant to theasgwhether defendant interfered with plaintiff's
FMLA rights. And the Court finds that introduati of this evidence wodlnot confuse the issues
or mislead the jury and resuit a waste of time.The evidence has probative value regarding
defendant’s past actions dealing with eoyeles taking FMLA leave and this value is not
substantially outweighed by the risk that the jupuwd be misled or confused. Plaintiff is entitled
to argue to the jury that the employees wituktFMLA leave and returned to their positions were
not similarly situated to plaintiff, thereby rebutting any evidence it contends would confuse or
mislead the jury. There is also no evidence dflatving such evidence would result in a waste of
time that would outweigh this evidence’s probatragie. The evidence of other employees taking
FMLA leave and being restored to their positions upon return is thus admissible.

IT ISTHEREFORE ORDERED that Defendant’s Daubelotion and Brief to Exclude

the Testimony of Plaintiff's Proposed Exp#itness Kathy Bottroff (Dkt. # 175) igranted;
Defendant’s Motions in Limine (Dkt. # 176)dsanted in part and denied in part; and Plaintiff's
Motions in Limine (Dkt. # 177) igranted in part and denied in part.

IT IS FURTHER ORDERED that Plaintiff's Motion to Strike Certain Arguments in

Defendant’'s Reply Brief in Support of Its DaubBfobtion to Exclude Testimony of Plaintiff's

Proposed Expert Witness Kathy Bottroff (Dkt. # 1&7)enied.

DATED this 1st day of March, 2016.

cfi.u«,a')/ &//\H?f—-

CLAIRE V. EAGAN (_J
UNITED STATES DISTRICT JUDGE
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