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INTHE UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

GJA, individually, and aParent and Next )
Friend of JOHN DOE and JANE DOE, )
minor children; and KA, an individual, )

Plaintiffs,
CasdNo. 13-CV-169-JED-TLW

BECKY KINGFISHER, inher individual
capacity; MATTHEW BUWDDER, in his
individual capacity KAREN FEATHER,
in her individual capacity; and JOHN )
ROE 1-30, unknown indidiuals in their )
individual capacities; )

)

)

)
)
)
v. )
)
)
)
)

Defendants.

OPINION AND ORDER

Background

Plaintiff, GJA, is the parent of minorghtiffs John Doe and Jane Doe. KA is GJA’s
spouse and thus the minor plaintiffs’ step-parefhe defendants, Becky Kingfisher, Matthew
Budder, and Karen Feather, are employeethefOklahoma Departmemtf Human Services
(DHS). Plaintiffs allege thatohn Doe and Jane Doe, while ie ttustodial care dheir natural
mother, MAS, were subjected to forms of neditment which were knowto, but disregarded
by, the defendants. Specifically, it is allegedttBane Doe reported that she was subjected to
sexually inappropriate touching by other childvemo lived in MAS’s home, that the defendants
received complaints about ghsexual misconduct, but théefendants did not report the
allegations to law enforcement and failedake other steps to protect Jane Doe.

In addition, John Doe was diagnosed afesing from psycho-social dwarfism (PSD)

while residing in MAS’s home and medical prders recommended that he commence growth
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hormone therapy to treat his PSD, but MAS refusegive him the daily injections, and medical
professionals recommended that he be reohdvem MAS’s home. Three different medical
professionals recommended that John Doe be removed from MAS’s home. The untreated PSD
resulted in retardation of figrowth, which will requireongoing medical and psychological
treatment. The defendants received severatregéeabout the allegedgbusive and neglectful
environment in MAS’s home, andere required by Oklahoma law protect the children. The
defendants failed to commence an investigationtimoallegations and diabt take any steps to
remove or protect the minor plaintiffs from abuse and neglect.

Plaintiffs assert tiee claims. The first is a claionder 42 U.S.C. § 1983 for a violation
of the minor plaintiffs’ constitutional rights under the Fourteenth Amendment to the United
States Constitution. In the second claim, the minor plaintiffs and their parent, GJA, seek to
recover damages for intentidniafliction of emotional distress based upon the defendants’
conduct. In the third claim, all of the plaififgi including the step-parent, KA, seek to recover
for loss of consortium “as a result of the injuries to GJA and the [child plaintiffs].”

Each of the defendants is sued in hisher individual capacity.They seek dismissal
pursuant to Fed. R. Civ. P. 12(b)(6) for failure tateta claim, and theyssert that dismissal is
appropriate because they ardéittad to qualified immunity.

. Dismissal Standards

In considering a Rule 12(®%) dismissal motion, a courhust determine whether the
plaintiff has stated a claim upavhich relief may be grantedSeeFed. R. Civ. P. 12(b)(6). The
Rules require “a short and plairasgment of the claim to show that the pleader is entitled to
relief.” Fed. R. Civ. P. 8(a)j2 A complaint must provide “pre than labels and conclusions,

and a formulaic recitation of theeghents of a cause of actionBell Atlantic Corp. v. Twombjy



550 U.S. 544, 555 (2007). The standard does fequire a heightenethct pleading of
specifics, but only enougladts to state a claim to relief that is plausible on its face,” and the
factual allegations “must beneugh to raise a right to reliabove the speculative levelld. at
555-56, 570 (citations omitted). “Asking for pible grounds ... does not impose a probability
requirement at the pleadingage; it simply calls for mough facts to raise a reasonable
expectation that discovery will reveal i@ence [supporting the clal. A well-pleaded
complaint may proceed even if it strikes angajudge that actual pof of those facts is
improbable, and ‘that a recoveis/ very remote and unlikely.”ld. at 556. “Once a claim has
been stated adequately, it may be supporte@howing any set of fagtconsistent with the
allegations in the complaint.ld. at 563.

Twomblyarticulated the pleading stdard for all civil actionsSee Ashcroft v. Igbab56
U.S. 662, 684 (2009). For the purpose of makimg dismissal determination, a court must
accept all the well-pleadddctual allegations of the complaias true, even if doubtful, and must
construe the allegations in the lighiost favorable to the claimanSee Twombly550 U.S. at
555;Alvarado v. KOB-TV, L.L.C493 F.3d 1210, 1215 (10th Cir. 2007).
IIl.  Discussion

A. Section 1983 Claim

In support of their motion to dismiss tmeinor plaintiffs’ section 1983 claims, the
defendants argue that the allegations againsti¢fendants “are so broad and general that they
encompass a wide swath of innocent condacti do not state any claim for a due process
violation under the Fourteenthmendment. (Doc. 14 at 7)The Complaint asserts that the
defendants received reports of sexual miscondalouse, and neglect suffered by the minor

plaintiffs in MAS’s home, but that the defendafased to take appropriatection to protect the



children from further abuse and negl. (Doc. 2 at 11 18-33). Plaintiffs have asserted that such
conduct violated the minor plaintiffs’ constitotial rights under the Fagenth Amendment.
(Doc. 2 at 11 38-42).

The plaintiffs’ allegations, taken as trudo not state a plalde claim against the
defendants under § 1983. Whilevomblydoes not impose a heightened pleading requirement, it
requires that plaintiffs provide enough facts toestatlaim plausible, and not speculative, on its
face. Particularly in light othe context of this case — aaith of qualified immunity by state
employees who are sued in thieidividual capacitieor injuries allegedt inflicted upon minor
children by third parties — thelaintiffs “must allege facts sufficient to show ... that the
defendants plausibly violated eiin constitutional ghts, and that thoseghts were clearly
established at the time.Robbins v. Oklahoma&19 F.3d 1242, 1248-49 (10th Cir. 2008¢e
also Tolanv. Cotton  U.S. | 134 S. Ct. 1861, 1866(8814) (per curiam) (quotingope
v. Pelzey 536 U.S. 730, 739 (2002)) (government actoes “shielded from liability ... if their
actions did not violate ‘clearly established statyitor constitutional rights of which a reasonable
person would have known.™).

Plaintiffs have not citedrg authorities that identify a ehrly established federal right
that was violated under allegatiossnilar to those asserted byapitiffs. In their briefing, the
plaintiffs have attempted to fit their allegatiasfsDHS’s failure to protect into a danger creation
theory, but they have not identified specific actions by each of the defendants which supposedly
created the danger. Plaintifissert that the defendants eakhéw or was otherwise informed”
about Jane Doe’s allegationsinappropriate sexual conduct and “knew or should have known”
that she was in a dangerous position. Thdsgations are insufficiertb state a claim under a

danger creation theory; plaintiffaust allege that each defentlaook some affirmative action



that gave rise to a duty to protect the min@ingiffs from the actions of third partiefobbins
519 F.3d at 1251 (“defendants cannot be held lidsl¢heir failure to potect [the minor child]
from harm, absent some prior affirmative act thaturred a duty to protect.”). The Court finds
the allegations of the Complaint insufficient tatsta plausible claim for violation of the minor
plaintiffs’ due process rights underettstandards clearly enunciated Robbins 519 F.3d at
1248-53.

The Court notes that, in their briefing, botes have referenced an extensive history of
child custody proceedings involving the minor ptdis, and plaintiffs have attempted to inject
numerous factual allegations wh are not found in their Corfgint. Because the Court’s
review at the dismissal stage is confinedthe allegations of the Complaint, the Court is
unwilling to analyze all of the additional circetances, which are not found in the Complaint
but are described by the partiestieir briefing. The Court notdbat most of those additional
allegations, as well as several allegations in the Complaint, are directed toward alleged
misconduct by the minor plaintiffs’ gudian ad litem and lawyer. Sge, e.g.Poc. 17 at 24,
alleging that the defendants “fail[et protect the Child Plaintifffom lawyers....”; Doc. 2 at 1
15, 24-28, alleging failures of the gdamn ad litem to protect the itdiren). The plaintiffs have
cited no authority that suppottse maintenance of § 1983 claims against government employees
for the actions of lawyers @uardians ad litem in s&atourt custody battles.

The defendants’ motion to dismiss the § 19&8nclis granted. Plaintiffs have requested
leave to amend, and they will be granted such leave.

B. State Law Claims

Based upon the same underlying facts, the nptantiffs and GJA attempt to plead tort

claims for “negligence, negligence per sepsgr negligence, and imtgonal infliction of



emotional distress.” (Doc. 2 at 1 43). They ggbat the defendants’ conduct was so egregious
as to deprive them of the ordinary protections of the Oklahoma Governmental Tort Claims Act
(OGTCA). (d.).

Under the OGTCA, individual defendants @@ liable for torts committed within the
scope of their employment. The OGTCA preclugiesactions against “an employee of the state
or political subdivision acting with the scope of his employmentOkla. Stattit. 51, 8 163(C);
see also id.88 152.1(A), (B), 153(A) (polital subdivisions and theemployees acting in scope
of employment are immune fromrtdiability, except that the stateaives the immunity as to the
political subdivisions [not the employees]yScope of employment’ means performance by an
employee acting in good faith within the dutiestioé employee’s office or employment or of
tasks lawfully assigned bg competent authority....”Okla. Stat.tit. 51, § 152(12). Thus,
individual government employees are immuniZeam tort liability for actions taken while
acting within the scopef employment.See id8 163(C);Speight v. Presley03 P.3d 173, 179
(Okla. 2008);Martin v. Johnson975 P.2d 889, 895 (Okla. 199&)elson v. Pollay916 P.2d
1369, 1373 (Okla. 1996).

The Complaint does not identify any actiaaken by the defendants outside of the scope
of their employment, and the allégas do not appear to identify afgctsthat constitute bad
faith conduct by any particular defendant. eT@omplaint thus does not plead around the
application of the OGTCA to the plaintiffs’ toctaims, and those claims will be dismissed.

Even had plaintiffs alleged sufficient factupporting an allegation of each defendant’s
bad faith conduct outside the scope of employmiet Complaint’s allegations of a failure to
protect the minor plaintiffs from the conduct athers is not sufficiently egregious to state a

claim for intentional inflictionof emotional distress under Oklahoma law. Such a claim is



governed by the narrow standards set fortthen Restatement Second of Torts, 8§ Gaylord
Entertainment Co. v. Thomps®68 P.2d 128, 149 (Okla.1998). Bmeeden v. League Servs.
Corp.,575 P.2d 1374 (Okla.1978), the OklareoBupreme Court explained:

Liability has been found only where the conduct has been so outrageous in

character, and so extreme in degras,to go beyondllapossible bounds of

decency, and to be regarded as atrocig utterly intolerale in a civilized
community. Generally, the case is one inickhthe recitation of the facts to an
average member of the community woalduse his resentment against the actor,

and lead him to exclaim, “Outrageous!”

Id. at 1376 (quoting Restatement (Second) § 46, cmt. d).

To state such a claim, the plaintiffs mul¢ge that “(1) the defendant acted intentionally
or recklessly; (2) the defenaiZs conduct was extreme and rageous; (3) the defendant's
conduct caused the plaintiffs emotional distremsd (4) the resulting emotional distress was
severe.”See Schovanec v. Archdiocese of Oklahoma Q8% P.3d 158, 175 (Okla.2008)
(quotingComputer Publications, Inc. v. Welto#9 P.3d 732, 735 (Okla.2002)). The trial court
must assume a “gatekeeper role” and make idalidetermination that the alleged conduct “may
be reasonably regarded as sufficiently exeeand outrageous” to maintain a claim for
intentional infliction of emotional distres3rentadue v. United State397 F.3d 840, 856 n.7
(10th Cir. 2005)see also Gaylord58 P.2d at 149.

As noted with respect to plaintiffs’ afjations under § 1983, the allegations against the
defendants amount to a failure to protect ckitdwho were in the custody of one parent and
were allegedly subjected to abumed neglect in that parent’s ear The general allegations of
the Complaint that the defendants failed to prateetchildren from third parties does not appear
sufficiently egregious on the allegations assert®©therwise, every dd injured by a parent

after a report had been made to a DHS workeuld subject that DHS worker to a claim for

intentional infliction of emotional distres©klahoma law does notigport such a result.



Plaintiffs agree that their loss of consomtiiclaims are derivative of plaintiffs’ other
claims. GeeDoc. 17 at 26-27). Because the Court has determined that plaintiffs have not stated
plausible claims under § 1983 or Oklahoma law,dbnsortium claims will also be dismissed.

Plaintiffs request leave to amend to @ip¢ to state claims under Oklahoma law, and
such leave will be granted.

V.  Conclusion

For the foregoing reasons, the defertdaMotion to Dismiss (Doc. 14) igranted. The
plaintiffs are hereby granted leave amend. Any amendment shall be filed @gtober 20,

2014.

SO ORDERED this 30th day of September, 2014.

JOHN ETD
UNITED SYATES DISTRICT JUDGE



