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UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA
LISALETT VOORHIS,
Plaintiff,
Case No. 13-CV-197-CVE-TLW

V.

BOK FINANCIAL CORPORATION and
BOKF, N.A,,

N N N N N N N N N N

Defendants.

OPINION AND ORDER

Now before the Court are the following maris: BOK Financial Corporation’s Combined
Motion for Summary Judgment and Brief in SuggDkt. # 92); Defendant BOKF, N.A.’s Motion
for Summary Judgment and Brief in Support (B4@3); Plaintiff’'s Motion for Summary Judgment
and Supporting Brief (Dkt. # 99); and Plaintiff's Second Motion for Leave to Amend Complaint
(Dkt. # 101).

.

Lisa Lett Voorhis and her husband owndubane located at 10662 North 44th West Avenue
in Sperry, Oklahoma, and she purchased the home with a loan from BOKF, N.A. (BOKF) in 2007.
Dkt. # 93-1, at 2. BOKEF is a national bank underghpervision of the Office of the Comptroller
of the Currency (OCC). Voorhis sought to nefnce the original loan and she submitted an
application for refinancing in October 2011. IBased on the information provided by Voorhis,
BOKF issued an estimated cost summaryirgiathat Voorhis’ mortily payment, including
principal, interest, and taxes, would be $844.75.. BR3-2, at 2. The estimated cost summary also

states that:
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This Estimated Cost Summary Illustration _is reotresidential mortgage loan

application, an official approval or a commitment to lend. The information provided

by the Lender reflects estimates of the monthly payment, loan terms and funds to

close, based on the information provided. This Summary does not constitute and is

not a substitute for the Good Faith Estien@s FE) of settlement costs provided when

a residential mortgage loan applicatiotalken. The actual fees, costs and monthly

payment on the specific loan transaction may vary and may include additional fees

and costs.

Id. After receiving the initial estimated cost summary, Voorhis received updated estimated cost
summaries on October 4, 5, 6, and 7, 2011. Dkt. # 99-7.

On October 5, 2011, Voorhis advisBOKF that she would make a loan application based
on the terms stated in the estimated cost sumni2ky.# 93-1, at 1. BOKEent a GFE and other
disclosures to Voorhis, and the cover letter adiAgéeorhis that “these disclosures show estimated
figures based on information provided at the timgair initial application request and preparation
date.” Dkt. # 93-3, at 2. The GFE advisedovhis that her estimated settlement charges for
refinancing her home maage would be $2,823.46. lat 5. Voorhis observed that the GFE and
the October 4 and 5, 2011 estimated cost summetdesd that the loan amount would be $114,000,
even though she owed slightly more on herinabloan, and the October 6 and 7, 2011 estimated
cost summaries were corrected to show thatull amount to be refinanced was $114,988. Dkt.
#99-7, at 5, 6. The GFE and tlewised GFE advised Voorhis that certain charges could increase
up to ten percent at the final settlement. Dkt. # 93-3, at 7. BOKF sent Voorhis a revised GFE on
October 6, 2011, showing that the full amounbéofinanced was $114,988. Dkt. # 93-4, at 7.
Voorhis denies that the disclosures providedB®KF included a waiver of escrow deposit form,
and she claims that she would have executed awldtument and declinéd pay her taxes and

insurance premiums through an escrow accolkt. # 105-2, at 3. The disclosures sent to

plaintiff included a list of settlement service provigleand BOKF informed plaintiff that she could
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select her own provider or use the provider setébyy BOKF. Dkt. # 93-3. Voorhis did not select
a settlement service provider and BOKF chose Tiitte & Closing (Titan) to close the loan. Dkt.
#93-1, at 3. Titan has a bank account with BOKFB&@KF claims that itlid not receive anything
of value from Titan as a result sélecting Titan to close the loarid. Voorhis did not object to
using Titan to close the refinancing transaction.

On October 7, 2011, Voorhis signed and retuttheddisclosure documents to BOKF, and
she received the HUD-1 settlement statement from BOKF on November & Zokt1# 93-11.
Voorhis contacted BOKF on November 9, 201Qtestion why the cost for title insurance had
increased more than ten percent from the amoatedin the GFE, and slalso inquired about a
$25 appraisal fee that was not disclosed in the.GBkt. # 93-1, at 3-4; Dkt. # 99-12, at 26-29.
BOKF agreed to reduce the title insurance chatgasit informed Voorhis that the appraisal fee
was actually a home evaluation fee that was maddatéederal law. Dkt# 93-1, at 3-4. BOKF
prepared a revised HUD-1 form reflecting that the final amount due by Voorhis at settlement had
been reduced from $3,101.50 to $2,911.50. Dkt. # 93rh2.total settlement charges for the loan
refinancing were $5,992.30, and the HUD-1 form clearly states that funds in Voorhis’ existing

escrow account would be credited towards the closing costsat Bl. This figure included

Plaintiff argues that having a bank accouthvBOKF is a “thing of value” received by
BOKF in exchange for selecting Titan as slke¢tlement service provider. Dkt. # 105, at 10.
The term “thing of value” is defined by statutelglaintiff's argument is a legal, rather than
a factual, dispute, and tl@ourt will consider whether king a bank account with a lender
constitutes a “thing of value” as a matter of law.

2 Plaintiff disputes BOKF's characterizan of the November 8, 2011 document as a
“preliminary” settlement statement. The document plainly states that it provides the “actual
settlement costs,” and it does not appear ‘ipeeliminary” statement of settlement costs.
Dkt. # 93-11.



$3,141.60 forl4 months of estimated property taxes and seven months of insurance premiums, in
addition to the closing costs that had poesly been disclosed to Voorhis. kt.4. Voorhis also
received a $285 credit from BOKFE._lat 3. The closing took place on November 14, 2011, and

the interest rate on her home loan was reduced to 3.85%.

Voorhis represented in her application for refinancing that she would use the mortgaged
property as her primary residence, even though she was not living in the residence when the
application was submitted. Dkt. # 93-6. Voortligims that she informed BOKF that she was
residing in Baldwin, Missouri when she submitted the refinancing application, and BOKF
erroneously listed the mortgaged property as ghacipal address. Dkt. # 105-2, at 4. In her
deposition, she acknowledged that she did not direotiyact anyone at BOKF to tell them that she
did not live in Sperry, but sheasins that BOKF was on notice thiis fact based on documents she
had submitted with her loan application. Dkt. #199-at 7-9. However, in order to obtain a lower
interest rate applicable only to residential lmavioorhis was required to execute an affidavit of
occupancy acknowledging that:

The Property is or will be Borrowers’ Primary Residence. This means at least one

of the Borrowers who executes the Note and Deed of Trust or Mortgage will take

title to and occupy the Property. The Pmbpé now occupied as the Borrowers’

principal residence or will be occupied as Borrowers’ principal residence no later

than sixty (60) days after this date oxtgi(60) days after the Property shall first

become ready for occupancy as a habitable dwelling, whichever is later and shall

continue to occupy the property as Borrowers’ principal residence for at least one

year after the date of occupancy. ThearBaers have no present intention that is

contrary to this representation.

Dkt. # 93-3, at 8. In the mortgage agreement, the parties agreed that Voorhis would use the

mortgaged property as her principal residenceiwib days of executing the mortgage agreement

“unless extenuating circumstances exist whiehteyond Borrower’s control.” Dkt. # 93-20, at 8.



Voorhis claims that she intenddd reside in the mortgag@doperty, but her husband was unable
to find work in Oklahoma and they remained/issouri where he was then working. Dkt. # 99-12,
at 3-6. Voorhis and her husband later moved to New Mexico, and she has no knowledge as to
whether her husband was actually looking for work in Oklahomaat IB. Voorhis is an attorney
and she is licensed to practice in Oklahoma,shetdid not seek employment in Oklahoma. Id.
Voorhis did reside in Sperry for approximately two months in 2012 when her husband moved to
New Mexico and established a residence, but she did not intend to reside at the mortgaged property
permanently._ldat 4.

Upon refinancing her home loan, Vowhmonthly payment dropped from $1,066.54 to
$816.40. Dkt. # 99-3. BOKF used funds in theres account to pay Vobis’ property taxes on
the mortgaged property in January 2012, but tlyeneat was submitted nine days late and Osage
County imposed a late fee of $45.42. Dkt. # 93-13, at 14. BOKF paid the penalty and did not
charge Voorhis for the late payméntd. at 3. Voorhis’ monthly payment increased to $935.33
beginning in October 2012 due to increased property taxes and insurance premiums. BOKF also
initially underestimated Voorhis’ property taxes 8911 at the time of closing, and this added to
the escrow shortfall. Iat 3-4; Dkt. # 93-15, at 2. On@ember 26, 2012, Voorhis sent an e-mail

to Dana Ware, an escrow specialist for BOQWRd expressed her diiséaction with BOKF’s

In her deposition, Voorhis stated that the hadintent” to return to Oklahoma but, when
she executed the affidavit of occupancy, she ma “expectation” that either she or her
husband would find employment in Oklahoma. Dkt. # 99-12, at 13.

Plaintiff claims that she cannot verify whethiee late fee was “bilttback” to her escrow
account by defendant. Dkt. # 105, at 15. However, she has no evidence to show that BOKF
charged the late fee to her escrow accountpdendtiff's speculation to not give rise to a
genuine dispute of material fact.



explanation for the increased monthly paymeaits] she advised BOKF that she was paying the
increased monthly payment under protest. D8+#7. She asked BOKF to investigate matter and
she claimed that BOKF's decision to credit escfomds from her original mortgage towards the
closing costs of the refinancing transaction “has largely caused the current escrow shortage.” Id.
On September 28, 2012, BOKF sent a letter to Misastating that it would “review the mortgage
loan files and communicate a response no later than 30 days following receipt of the complaint
letter.” Dkt. # 93-18. Voorhis’ complaint was rafed to Cathy Gaines for review, and Gaines sent
a written response to Voorhis. Gaines explainatlBlOKF’'s standard procedure for a refinancing
loan is to credit any escrow funds from the initial mortgage to the closing costs for the refinancing.
Dkt. # 93-19. Gaines stated that the escrowtagerresulted from an underestimation of property
taxes for 2011 and increased taxes and insurance premiums. Id.

On October 18, 2012, Voorhis filed this casaiagt BOKF and BOK Financial Corporation
in the United States District Court for the Dist of New Mexico alleging claims under the Real
Estate Settlement Procedures Act, 12 U.§82601-2617 (RESPA), the Truth in Lending Act, 15
U.S.C. 8§ 1601 eseq.(TILA), and the Oklahoma Secure and Fair Enforcement for Mortgage
Licensing Act, QLA . STAT. it. 59, § 2095-2095.26 (the Act). Defemdisfiled a motion to transfer
venue to the United States District Court forrtdern District of Oklahoma, and Voorhis opposed
the motion. Dkt. ## 36, 39. On April 4, 2013, the case was transferred to the Northern District of
Oklahoma, and Voorhis filed an amended compl@ht. # 49) adding claims for alleged violations
of the Oklahoma Consumer Credit Cod&|®. STAT. tit. 14A,Art. 1 to 9, the Oklahoma Consumer
Protection Act, ®LA. STAT. tit. 15, § 752 eseq.(OCPA), the New Mexico Unfair Practices Act,

N.M. STAT. ANN. 8 57-12-1 eseq.(UPA), and claims for conversion and equitable accounting



under Oklahoma and New Mexico law. On JuB; 2013, BOKF filed coustclaims (Dkt. # 69)
against VVoorhis alleging that she committed fraud and constructive fraud by falsely representing that
she intended to reside in the mortgaged property and that this misrepresentation caused BOKF to
refinance Voorhis’ loan at a loweate than if she had disclosed that would not actually use the
mortgaged property as her primary residence.

.

Plaintiff requests leave to file a second amelm®mplaint adding a claim for chose in action
under Oklahoma law, and she argues that this claim is based on the same set of facts as her
conversion and equitable accoumgticlaims. Defendants oppose plaintiff’s motion to amend and
argue that plaintiff's request to file a second amended complaint is untimely.

Under Fed. R. Civ. P. 15(a)(2), after the oppggarty has served a responsive pleading,

“a party may amend its pleadings only with thygosing party’s written consent or the court’s

leave.” Minter v. Prime Equipment Cel51 F.3d 1196, 1204 (10th Cir. 2006). The decision to

grant leave to amend is withingtlliscretion of the district coustit, when leave is sought, it should

be “freely given when justice so requires.” Bradley v.Val-Maj&® F.3d 892, 900-91 (10th Cir.

2004). Leave to amend may be denied if the proposed amendment would be futile and would not

survive a motion to dismiss under Fed. R. CMLEDb)(6). _Jefferson County Sch. Dist. No. R-1v.

Moody'’s Investor’s Services, Ind 75 F.3d 848, 859 (10th Cir. 199®enial of a motion to amend

may also be appropriate if the moving party unduly delayed when seeking leave to amend and has
no adequate explanation for the delay. Mit&d F.3d at 1206. “In the Tenth Circuit, untimeliness

alone is an adequate reason to refuse leaaménmd.” _Duncan v. Manager, Dept’ of Safety, City

and County of DenveB97 F.3d 1300, 1315 (10th Cir. 2005).




The Court entered a scheduling order (Dkt. # 48) setting a deadline of May 17, 2013 for the
parties to file motions for joinder of additional parties or to amend the complaint. Plaintiff’s motion
to amend (Dkt. # 101) was filed on August 2813, and she filed the motion after reviewing
BOKF’s motion for summary judgment. In itsotion for summary judgment, defendant cited an
Oklahoma Supreme Court decision stating thaa@cfor conversion, such as alleged by plaintiff,
applies only to “tangible personal property,” andairglff must allege a claim for chose in action
to recover “intangible personptoperty” such as money. SBé&t. # 93, at 31 (citing Shebester v.

Triple Crown Insurers326 P.2d 603, 608 (Okla. 1992)). Pldirargues that she filed her motion

to amend three days after reading BOKF’s mot@rsummary judgment, and this shows that she
did not unduly delay when filing the motion. D¥t130, at 3-4. She acknowledges that she is an
attorney, but she claims that she does notees1 Oklahoma and that she is unfamiliar with
Oklahoma tort law._1d.This does not adequately explain her delay in filing a motion to amend.
Plaintiff holds herself out as an attorney who is licensed to practice in Oklahoma, and it is
reasonable for the Court to assume that she is familiar with Oklahoma tort law. Dkt. # 115-2, at 1
(plaintiff’'s employer represents that plaintiff “holds current active licenses to practice law in New
Mexico, Oklahoma and Colorado”). Plaintiff$aited no authority suggesting that a motion to
amend to add new claims can be deemed timextgalse a party realizes after reading the opposing
party’s motion for summary judgment that an grigclaim will likely beunsuccessful. The Court
finds that plaintiff has failed to offer a reasbleexplanation for her delay in filing a motion to
amend, and her motion for leave to file a secameénded complaint (Dkt. # 101) should be denied

as untimely.



[,

Plaintiff has filed a motion for summagudgment on her federal law claims and on
defendant’s counterclaims for fraud and negligent misrepresentation. BOKF seeks summary
judgment on all of plaintiff's claims, but it doest request summary judgment on its counterclaims.
BOK Financial Corporation argues that it had no imeatent with plaintiff's refinancing transaction
and it is not a proper party.

A.

Summary judgment pursuant to Fed. R. Ci\b®is appropriate where there is no genuine

dispute as to any material fact and the moypagy is entitled to judgment as a matter of law.

Celotex Corp. v. Catretd77 U.S. 317, 322-23 (1986); Anderson v. Liberty Lobby, Ke7 U.S.

242, 250 (1986); Kendall v. Watkin898 F.2d 848, 850 (10th Cir. 1993). The plain language of

Rule 56(c) mandates the entry of summary juelginafter adequate time for discovery and upon
motion, against a party who fails to make a shgwsufficient to establish the existence of an
element essential to that party’s case, and on whatiparty will bear the burden of proof at trial.
Celotex 477 U.S. at 317. “Summary judgment procedarproperly regarded not as a disfavored
procedural shortcut, but rather as an integeat of the Federal Rules as a whole, which are
designed ‘to secure the just, speedy and inexpensive determination of every actiah.32/dl.

“When the moving party has carried its burdmder Rule 56(c), its opponent must do more
than simply show that there is some metaphysical doubt as to the material facts. . . . Where the
record taken as a whole could not lead a ratiialof fact to find for the non-moving party, there

IS no ‘genuine issue for trial.”_Matshga Elec. Indus. Co. v. Zenith Radio Cor75 U.S. 574,

586-87 (1986) (citations omitted). “The mere existeaf a scintilla of evience in support of the



plaintiff's position will be insufficient; there musie evidence on which th&ier of fact] could
reasonably find for the plaintiff.”_Andersp#77 U.S. at 252. In essentigg inquiry for the Court

is “whether the evidence presents a sufficidisbgreement to require submission to a jury or
whether it is so one-sided that one pantyst prevail as a matter of law.”_lak 250. In its review,
the Court construes the record in the light niasbrable to the party opposing summary judgment.

Garratt v. Walker164 F.3d 1249, 1251 (10th Cir. 1998).

B.

Defendant BOK Financial Corpation argues that it “had abdately nothing to do with the
facts and circumstances giving rise to this actand it is not a proper party. Plaintiff responds that
defendant incorrectly contends that it is a “roperating company” and soroéthe witnesses with
relevant information about plaintiff's claimmay be employees of “Bank of Oklahoma” or the
“Bank of Oklahoma Mortgage Group,” and she asseatsshe has adequatalieged claims against
BOK Financial Corporation. Dkt. # 107, at 2.

BOK Financial Corporation has submitted thedsfiit of Steven E. Nell, Chief Financial
Officer and Executive Vice President of BOK Fineh€orporation. Dkt. # 92-1. Nell states that
“BOK Financial Corporation ia non-operating financial holding company formed, organized and

doing business in the State of Oklahoma . .. ."al@. BOK Financial Corporation and BOKF are

> To the extent that plaintiff attempts to relg the allegations of her amended complaint as
evidence, a party opposing summary judgmeraymot rest upon ‘the mere allegations or
denials of [her] pleading,” and the nonmoving party “must go beyond the pleadings and
establish through admissible evidence, that tiseaegenuine [dispute as to a material fact]
that must be resolved by the trieffa€t.” Panis v. Mission Hills Bank, N.A60 F.3d 1486,
1490 (10th Cir. 1995). The Court will consider pté#f’s allegations in order to discern the
nature of her claims against BOK Finandorporation, but the allegations will not be
treated as evidence independently sufficient to defeat a motion for summary judgment.
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separate and distinct legal enstiand BOK Financial Corporati does not directly conduct lending
activities. _Id. Plaintiff claims that at least five witnesses have been identified as employees of
“Bank of Oklahoma Mortgage Group” or “Bank@klahoma,” and she believes that these witnesses
are employed by BOK Financial Corporation. tD& 107, at 2. Platiif has produced BOK
Financial Corporation’s Form 10-K filed withe Securities and Exchange Commission, and she
claims that BOK Financial Corporation admits that it “operates three principal lines of business.”
Dkt. # 107-4, at 3. However, the Form 10-Kaldescribes BOK Financial Corporation as a
“financial holding company,” and it identifies BOKd&S a wholly owned subsidiary that operates
regional banks such as the Bank of Oklahoma. Rladintiff also cites evidence showing that she
received correspondence from “BOK Financial,” anddhgns that this is sufficient to give rise

to a genuine dispute as to whether BOK Findr@@poration is a proper defendant. Dkt. # 107,

at 2-3. The same correspondence cited by plaindiféstat the bottom ofétpage that “[s]ervices

[are] provided by BOKF, NA, a division of@K Financial Corporation.” Dkt. # 93-18.

Plaintiff has produced no evidence that BBikancial Corporation had any involvement
with the financial transaction at issue in thissca$he mere fact that documents reference “BOK
Financial” does not show that BOK Financial Corporation participated in the refinancing of
plaintiffs home mortgage. BOK Financial Corporation has submitted the affidavit of Martin
McCurdy, senior vice president of BOKF, N.A havstates that the “term ‘BOK Mortgage’ is used
to describe the mortgage servicing divisiorB@KF, NA.” Dkt. # 1202, at 2. Although certain
documents received by plaintiff mention “BOK Firegal” or “Bank of Oklahoma Mortgage Group,”

many of those same documents clearly advise plaintiff that her home mortgage was held and

serviced by BOKF._Sebkt. # 111-11 (“Be assured that Bank of Oklahoma (BOKF) takes your
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complaint seriously”); Dkt. # 93-3 (“BOKF, NA DBA Bank of Oklahoma has received your
mortgage loan application . . .”); Dkt. # 98-(“[s]ervices provided by BOKF, NA, a division of
BOK Financial Corporation . . .”); Dkt. # 99-7, 246 (five estimated cost summaries identifying
“BOKF, NA DBA Bank of Oklahoma” as lender); Dkt.100-4 (affidavit of occupancy identifies
the lender as “BOKF, NA DBA Bank of Oklahoma”)t is unclear from plaintiff's amended
complaint if she is seeking to hold BOK Finah&arporation liable under a theory of derivative
liability, but she makes no argument in hempasse to BOK Financial Corporation’s motion for
summary for such liability and the Court will natrestruct an argument on plaintiff's behalf. The
evidence shows that plaintiff refinanced her horte ®OKF and that the corporate identity of the
lender was clearly disclosed in the documentst $e plaintiff. Defendant BOK Financial
Corporation had no role in thefireancing of plaintiff's homead its motion for summary judgment
(Dkt. # 93) should be granted.
C.

BOKF seeks summary judgment on all of pldits claims and argues that there is no

evidence establishing that it violated plii’s rights under state or federal l&wPlaintiff argues

that BOKF violated RESPA, TILA, and Oklaharand New Mexico law by charging undisclosed

BOKF argues that federal and state lawsceoning a consumer’s rights in a residential
mortgage transaction do not apply becauseapiainade a misrepresentation concerning her
intent to reside at the mortgaged propeByt. # 93, at 16, 24, 27, 28. At a minimum, there

is an issue of fact as to wether plaintiff made a false reggentation about her intention to
occupy the mortgaged propertytas primary residence. Sedgraat [[I.D. The summary
judgment record also contains no evidence that plaintiff rented the mortgaged property or
used it for a commercial purpose, even if slierdit actually live in the residence. For the
purpose of ruling on the pending motions, the €awit assume that state and federal laws
relating to residential home mortgages are applicable.
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fees, paying her property taxes late, misappropgdtinds from her escrow account, and selecting
a title services provider that had a banking relationship with BOKF.
RESPA Claim

Plaintiff alleges that defendant violatadmerous provisions of RESPA and regulations
promulgated pursuant to RESPA. Defendgagues that 88 2603, 2604, and 2609 of RESPA do not
give rise to a private right of action and, eveplaintiff could be relying on other sections of

RESPA, plaintiff has not produced evidence tlmtld establish that defendant violated RESPA.

The Court notes that it idoubtful that § 2604 of RESPA or 24 C.F.R. § 3500@&re

intended to create a private right of actiontearhnical violations of RESPA. Collins v. FHMA-

USDA, 105 F.3d 1366, 1368 (11th Cir. 1997)r@av. Bank of America, N.A888 F. Supp. 2d 1,

25 (D.D.C. 2012); Dalton v. Countrywide Home Loans,,IB28 F. Supp. 2d 1242, 1249-50 (D.

Colo. 2011); Nelson v. JPMorgan Chase Bank, N7/A7 F. Supp. 2d 30817 (E.D.N.Y. 2009).

However, the Tenth Circuit has not consideredigsge and the Court will consider the merits of
plaintiff's claim under these provisions. Section 2604 requires a lender to provide “a good faith
estimate of the amount or range of charges feci§ip settlement services the borrower is likely to
incur in connection with the settlement” of a hdimen. 12 U.S.C. § 2604(cPlaintiff asserts that

defendant violated 24 C.F.R. § 3500.7 by creatingus cost estimate summary form that failed

! Part 3500 of Title 24 of the Code of FealeRegulations contains the implementing
regulations for RESPA, and it is referred tdectively as “Regulation X.” The Court will
discuss the applicable regulations, if necassa addressing each aspect of plaintiff's
RESPA claim.
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to provide all of the required informati8nDkt. # 105, at 22. Section 3500.7 states that the “GFE
Form is set out in Appendix C to this par24 C.F.R. 8 3500.7(d). The mere fact that defendant
did not use the precise form provided in Appendix C does not constitutesa\pelation of §
3500.7, because the regulation provides that the “loan originator must prepare the GFE in
accordance with the requirements of this secéind the Instructions in Appendix C” and the
instructions “allow for flexibility in the preparation and distribution of the GFE.” Rlaintiff

argues that BOKF violated § 3500.7(f) by sending multiple estimated cost summary forms and
GFEs. Dkt. # 99, at 23. Section 3500.7(f) stéhes a lender is bound by the settlement charges,
within certain tolerances, stated in the GFEesalthe lender has documented a reason for providing

a revised GFE. In this case, there were two GFBsued and the second GFE was issued at the
request of plaintiff to clarifthe amount of the loan. BOKFdlnot issue multiple GFEs in an
attempt to inflate fees and it had a legitimate puggosissuing the revised GFE, and plaintiff has

not established a violation of § 3500.7(f). Pldintiaims that defendant subsequently increased
fees and added an unlawful appraisal fee attading her a GFE. Dkt # 99, at 24. Section 3500.7
makes it unlawful for a loan originator to chaegeappraisal fee as a condition of issuing the GFE,

but such fees may be charged as part of thengl@®sts if the loan gicant chooses to proceed

8 Plaintiff also argues that defendant viel&ts 3500.7 by taking money out of her existing
escrow account, but § 3500.7 deals solely wighabntent and disclosure procedures for a
good faith estimate. Any unauthorized withdedhwf escrow funds would not constitute a
violation of § 3500.7.

9 Section 3500.7(f) does not mention the issuaricsultiple estimated cost summaries and
it refers only to the binding GFE. EverBOKF improperly issued multiple non-binding
estimated cost summaries, a violation 8680.7(f) would occur only if BOKF improperly
issued arevised GFE, and the multiple estimedstisummaries are irrelevant to this aspect
of plaintiff's RESPA claim.
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with the loan. 24 C.F.R. 8 3500.7(b)(4The fact that an appraidak was charged as part of the

final settlement does not establish a violatioB 8600.7. Plaintiff argues that defendant attempted

to increase the fee for title services beyond the ten percent increase allowed under the regulation,
but the evidence shows that defendant actually redbefite when plainffipointed out the error.

Dkt. # 93-11; Dkt. # 93-12. Plaintiff has suffdreo actual damages as a result of any technical
violation of § 3500.7 and she could not prevail urgl@604 even if she could maintain a private

right of action under the statute or implementing regulations.

Plaintiff argues that BOKF wiated § 2605(e) of RESPA by failing to respond to her written
demand for an inquiry into alleged mishandlofgher escrow account. If a borrower submits a
“qualified written request . . . relating to the deimng of [a] loan,” a lender must acknowledge the
request within five days of receipt of the cependence and must respond to the request within 60
days. 12 U.S.C. § 2605(e)(1)(A). Under thistiee; a plaintiff is entitled to recover only actual
damages caused by a RESPA violatiand statutory damages are available only in cases involving

a pattern or practice of violatis._Toone v. Wells Fargo Bank, N,&A16 F.3d 516 (10th Cir. 2013).

On September 6, 2012, plaintiff sent an e-maddtendant questioning why her monthly payment

had increased from $816 to $935 per month. Defendeastigated plaintiff's complaint and sent

her a letter on October 9, 2012, in response tartgriiry. Although plantiff disputes BOKF'’s
explanation, BOKF complied with § 2605(e) by isgpa timely response to plaintiff's complaint.
Plaintiff claims that BOKF sent the response to the wrong address, but she cites no authority
suggesting that this would constitute a viaatiof 8 2605(e). Plaintiff has also provided no
evidence that she suffered actual damages duésioddmnt’s handling of her complaint, and she has

not shown that she would be entitled to relief under § 2605(e).
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Plaintiff claims that defendant impropentyanaged her escrow account and made a late
property tax payment, and she alleges this BOKF conduct violated § 2605(g) of RESPA. Under §
2605(g), a loan servicer “shall make payments from the escrow account for such taxes, insurance
premiums, and other charges in a timely mannerisfigpart of the borrower’s agreement with the
loan servicer. BOKF does not dispute that it madate property tax payment and that plaintiff
incurred a late fee, but BOKF hsisown that it paid the late fee and plaintiff incurred no additional
expense due to the late payment of her propertgiaRkt. # 93-13, at 14. Plaintiff claims that she
suffered damages because the late payment of pyaaees caused her to lose a federal income tax
deduction. Dkt. # 105, at 23 n.10. However, BOK$pmnds that plaintiff could not have claimed
the tax deduction on her 2011 tax return becawestites were not due until January 2012. The tax
receipt for the January 2012 tax payment showsB@eédF is correct and, even if the tax payment
was submitted nine days late, plaintiff has not shown that she would have been entitled to a tax
deduction on her 2011 tax return if the taxes wierely paid in January 2012. Dkt. # 93-13, at 14.
Plaintiff has not shown that she suffered any dgadrom the untimely payment of property taxes
in January 2012 and she could not prevail on a claim under § 2605(g).

Finally, plaintiff claims thaBOKF required her to use a title service that had a “banking
relationship” with BOKF, and this constitutadviolation of § 2607 dRESPA. Under § 2607(a),

“[n]o person shall give and no i®n shall accept any fee, kickkaor thing of value pursuant to

any agreement or understanding, oral or otherwisebtiganess incident to or part of a real estate
settlement service involving a federally related mortgage loan shall be referred to any person.”
Plaintiff argues that the title company, Titandha bank account with defendant and that this

banking relationship qualifies as a “thing of v@lwnder § 2607(a). The term “thing of value” is
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defined as “any payment, advance, funds, loan, service, or other consideration....” 12 U.S.C. §
2602(2). To establish a violation of § 2607(a), &rglff must show “1) a payment or a thing of
value; 2) made pursuant to agreement to refer setthent business; and 3) an actual referral.”

Eqgerer v. Woodland Realty, In&56 F.3d 415, 427-28 (6th Cir. 2009). Section 2607(c) does not

prohibit “the payment to any person . . . for ses actually performed.” The evidence shows that
Titan served as the settlement services provider and plaintiff does not dispute that Titan performed
these services. There is no evidence that Titan paid a kickback or ref¢h@lBank or that the
Bank received anything in exchange for selecfiitgn to provide title services. Plaintiff has
produced no evidence that BOKF received anythinglofe for the act of selecting Titan to provide
settlement service provider for the refinancing afiiff's mortgage, and plaintiff cannot establish
a claim under 8§ 2607.
TILA Claim

Plaintiff asserts that BOKF violated OA by adding a $25 appraisal fee that was not
disclosed on the GFE. BOKF responds that fiffimsettlement costs substantially decreased from
the GFE to the final settlement, and that glffihas not shown that BOKF violated TILA.

“Congress enacted TILA in 1968 ‘to assure a nregfnl disclosure of credit terms so that
the consumer will be able to compare more itgdde various credit terms available to him and

avoid the uninformed use of credit.” Sanders v. Mountain America Federal Credit 6/8foA.3d

1138, 1141 (10th Cir. 2012). “To fulfill that purpo3él_A requires lenders to provide borrowers

with certain clear and accurate disclosure. .” Rosenfield v. HSBC Bank, US881 F.3d 1172,

1179 (10th Cir. 2012). TILA is remedial in natwaed it is construed liberally in favor of the

consumer._Johnson v. Ridd&05 F.3d 1107, 1117 (10th Cir. 2002).
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Plaintiff claims that BOKF added a $25 agigal fee to the closing costs that was not
initially disclosed in theGFE, and that this untimely disclosure of the appraisal fee violated 15
U.S.C. § 1638. For aresidential mortgage loan, a lender must advise the consumer of:

the aggregate amount of settlement charges for all settlement services provided in

connection with the loan, the amount of des that are included in the loan and the

amount of such charges the borrower npast at closing, the approximate amount

of the wholesale rate afihds in connection with the loan, and the aggregate amount

of other fees or required payments in connection with the loan.

15 U.S.C. § 1638(a)(17). The HUDfdrm provided to plaintiff shortly before the closing of the
refinancing transaction shows that, even with$85 appraisal fee, her aggregate settlement costs
under the category of “Chargesthn Total Cannot Increase More than 10%” actually decreased
11.73% from the estimate provided in the GHBkt. # 93-12, at 5.The evidence shows that
defendant provided an estimate of the aggregateiahof the closing costand that BOKF did not
increase the specified fees mdnan ten percent frorthe GFE, and plaintiff did not suffer any
damages as a result of inclusion of a $25 apprésain the final closing of the refinancing

transaction.

Oklahoma Secure and Fair Enforcement for Mortgaging Licencing Act (the Act)

Defendant argues that plaintiff's claim undes &ct should be dismissed, because the statute
is inapplicable to federally regulated banks addés not provide a privatight of action. The Act
exempts “entities described in divisions (1)), #&d (3) of subparagraph [18] of Section 2095.2”
from liability under the Act. These entities include a “depository institution” as defined in the
Federal Deposit Insurance Act. The term “depository institution” means “any national bank, any
Federal savings association, and any Federal brad U.S.C. 8 1813(c)(4)BOKF is a national

bank that is regulated by the OCC, and it is exempt from the requirements of the Act. Even if
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plaintiff could maintain a privatright of action under the Act@F could not be held liable for

alleged violations of the Act and BOKF is entitled to summary judgment on this*€laim.

Oklahoma Consumer Credit Code

BOKF argues that the Oklahoma Consumer Cfealite is inapplicable to it, because BOKF
is a national bank under the regulatory authorithefOCC. The Oklahoma Consumer Credit Code
expressly states that it “does npp®y/ to . . . (5) loans made to etathe debtor to build or purchase
a residence or to refinance such loan witerde by a lender whose loans are supervised by an
agency of the United States . .. .KI@. STAT. tit. 14A, § 1-202(5}! BOKF is a national bank that
is regulated by an agency of the United Staad the Oklahoma Consumer Credit Code does not
apply to loans issued by BOKF. Plaintiff cannot maintain a claim against BOKF under the
Oklahoma Consumer Credit Code.

Oklahoma Consumer Protection Act

BOKF argues that the OCPA does not applyh® refinancing transaction, because the
transaction is regulated by federal law and such transactions are expressly exempt from coverage
under the OCPA. Plaintiff responds that the OG®£outinely applied to businesses subject to

federal regulation, and she asks the Court to consider the merits of her OCPA claim. Section 754

10 Neither plaintiff's motion for summary judgent (Dkt. # 99) nor her response to BOKF's
motion for summary judgment (Dkt. # 105) actua@hntains any argument as to the merits
of her claim under the Act. Ew if she could proceed withclaim under the Act, plaintiff
has failed to offer any argument showing that defendant actually violated the Act.

1 The Court notes that plaintifites the statute and represents that it does apply to loans made
by a lender that is supervised by an agency of the United States. Dkt. # 105, at 28. The
statute is clear that it “does not apply” to such lenders.ACSTAT. tit. 14A, 8§ 1-202(5).
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of the OCPA states that “[n]othing in this actlsbaply to . . . [a]ction®r transactions regulated
under laws administered by the Corporation Commission or any other regulatory body or officer
acting under statutory authority of thiat& of the United States . . . ."KO\. STAT. tit. 15, § 754.

The statute applies to “[a]ctions or transactiomather than entities, antis apparent that the
refinancing transaction is a transaction governeig@tigral law. Plaintiff has alleged claims under
RESPA and TILA, and there is no dispute that ttiederal laws are applicable to the refinancing
transaction. The OCPA does not apply to thenegfcing transaction, and plaintiff cannot maintain

a claim against BOKF under the OCPA.

New Mexico Unfair Practices Act

Defendant argues that the parties’ Securiggrliment includes a choice of law provision and
the parties agreed that Oklahoma law would wpplany dispute arising out of the mortgage.
Defendant also argues that theAJgdntains an exemption for transactions “expressly permitted by
a regulatory body of . . . the United Statesitl @OKF complied with federal law governing the
refinancing of a home mortgage. N.MtAS. ANN. 8 57-12-7. Plaintiff responds that she is not
disputing the validity of the mortgage documents and the choice of law provision is inapplicable.
She generally argues that defendant engagedamviudlor prohibited conduct that is not authorized
under federal law, and the statutory exemption under the UPA does not apply.

The Security Instrument executed by the parties sets out the rights and obligations of both
parties as to the mortgaged property, and it sthtdst “shall be governebly federal law and the
law of the jurisdiction in which the property is located.” Dkt. # 93-20, at 12. There is no dispute
that the property described in the Security Instmireglocated in Sperry, Oklahoma. However, the

Court declines to rule on the applicability of th®ice of law provision when it is apparent that the
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UPA does not apply to the aspects of the refimgntransaction about which plaintiff complains.
Neither plaintiff’'s motion for summary judgmembr her response to BOKF’s motion for summary
judgment identifies any specific acts that alldigeviolate the UPA, and the only reasonable
inference is that plaintiff is relying on the safaets on which her federal law claims are based. The
Court has found that defendant committed noatiohs of RESPA, TILA, or the regulations
accompanying those statutes, and actions thakaressly permitted by New Mexico or federal law

cannot form the basis for a UPA claim. Coll v. First American Title Ins.62@ F.3d 876 (10th

Cir. 2011). The UPA does not provide a remedy‘&ztions or transactions expressly permitted
under laws administered by a regulatory body.afthe United States,” and BOKF is entitled to
summary judgment on plaintiff's UPA claim.

Conversion and Equitable Accounting

BOKF argues that plaintiff cannot maintairclaim for conversion under Oklahoma or New
Mexico law, because plaintiff has not allegedttBOKF wrongfully exerted control or dominion
over the tangible property of plaifiti BOKF also argues that pfdiff has failed to establish that
she has an outstanding balance with BOKF and, even assuming that she were entitled to equitable
relief, she could not prevail on a claim for equitable accounting.

Under Oklahoma law, “[c]onversion is armact of dominion wrongfully exerted over
another’s personal property in denial of or incaesiswith his rights therein,” but this includes only

“tangible personal property” such as goods atiets. Welty v. Martinaire of Oklahoma, In867

P.2d 1273, 1275 (Okla. 1994). Money may not be “converted” as a matter of Oklahoma law.
Shebester826 P.2d at 608. Under New Mexico ld\i¢Jonversion is the unlawful exercise of

dominion or control over property belonging to drestin defiance of the owner’s rights . . . .
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Alcantar v. Sanche257 P.3d 966, 971 (N.M. CApp. 2011). Money or commercial paper are

considered property for the purpose of a cosie@ claim under New Mexico law. Aragon v.

General Elec. Credit Corp557 P.2d 572, 574 (N.M. Ct. App. 1976).

Plaintiff could not establish a conversion oieas a matter of Oktema law, because she
is alleging that defendant exercised dominion or control over money belonging to plaintiff.
Oklahoma law is clear that money is not tangf@esonal property and pidiff cannot not prevail
on a conversion claim under Oklahoma law. As to her conversion claim under New Mexico law,
plaintiff has offered no evidence that BOKF wrongfully exercised control or dominion over property
belonging to plaintiff. Plaintiff argues thBIOKF misappropriated funds in her escrow account
when closing the refinancing transaction.  $de. # 99, at 18 n.4. This does not constitute
conversion, because the funds in plaintiff's escagaount were credited towards the closing costs
of the refinancing transaction and plaintiff wasegi notice before the closing that this transfer
would occur. Dkt. # 93-12, at 3 (HUD-1t8ement statement shows that $2,820.74 would be
transferred from escrow account and credited targyososts). If this transfer had not occurred,
plaintiff would have been required to pay an additional $2,820.74 at closing and she raised no
objection to the escrow transfer at closingaiflff also argues that BOKF wrongfully increased
her monthly payment by approximately $120 without a legitimate basis. Dkt. # 99, at 18 n.2.
However, the Court has already found that BOKIS offered a reasonable explanation for the
increase in plaintiff's monthly payment, and the increase in plaintiff's monthly payment does not
show that BOKF unlawfully exercised controldmminion over plaintiff's property. Plaintiff has
produced no evidence showing that BOKF exercised control or dominion over any property of

plaintiff in defiance of her rights, and BOKIE entitled to summary judgment on plaintiff's
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conversion claims under Oklahoma and New Melago Based on this finding, plaintiff could not
establish that BOKF is required to provida equitable accounting, because BOKF is not in

possession of any property or funds belonging topthi Roberts v. American Medical Sec., Inc.

2012 WL 2126947 (N.D. Okla. June 11, 2012) (explaining that Oklahoma law requires that a
plaintiff seeking equitable accounting establishttthere is a balance due before a claim for

equitable accounting can be considered).

D.

Plaintiff argues that BOKF Isafailed to establis that she committed fraud or made a
negligent misrepresentation by executing an affidavit of occupancy in which she represented that
she intended to reside in the mortgaged property. She claims that she intended to reside in the
mortgaged property but extenuating circumstancasgmted her from living in Oklahoma. She also
argues that BOKF's counterclaims should be treasea claim for breach of contract, rather than
fraud, because BOKEF is allegingatiplaintiff breached the parties’ agreement after completion of
the refinancing transaction.

Oklahoma law is clear that a fraud claim may not be based solely on an alleged breach of

contract._Edwards v. Farmers Ins. (809 WL 4506218 (N.D. Okla. 2009); Fox v. Overtb84

P.2d 679, 681 (Okla. 1975). The wrong giving rise to a fraud claim must be independent of the
breach of contract and the aggrieved party ralisge damages that are separate from any harm

caused by the breach of contract. Meor v. National Steak Processors, 186012 WL 2012 WL

314059 (N.D. Okla. Feb. 1, 2012). tims case, plaintiff submitted an application for refinancing

and represented that the mortgaged property wawimeary residence. She executed an affidavit
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of occupancy before the note and mortgage wreeuted and affirmed that she either resided in
the mortgaged property or would reside in the mortgaged property within 60 days after the
mortgaged property became habitable. Dkt. # 38-8, Based on this information, BOKF offered
plaintiff a lower interest rate applicable only to residential property that would be used by the
borrower as his or her primary residence. DKt1#-9, at 6. If plaintifhad not intended to reside
in the property, she would have beequired to refinance the propediya higher interest rate. Id.
at 6. BOKF’s claims are based on the formatioma ebntract, rather than the fact of plaintiff's
breach of contract, and BOKF claims that stiffered an injury because of plaintiff's
misrepresentations before the refinancing transaction was completed. This is distinct from any
eventual breach of contract and BOKF has properly alleged tort claims arising out of a
misrepresentation before the completion of the refinancing transaction.

Under Oklahoma law, a plaintiff must proveddgar and convincing evidence four elements
to prevail on a claim of fraud: “(1) a false misreg@etation of a material fact, (2) made as a positive
assertion either known to be false or recklessyge without knowledge of the truth, (3) made with
the intention of causing the other party to act, @advhich is relied on by the other party to his or

her own detriment.”_Gish \ECI Servs. of Oklahoma, Incl62 P.3d 223, 228 (Okla. Civ. App.

2006). Constructive fraud, as opposed to actuatifris “a breach of legal or equitable duty to the
detriment of another, which does not necessarily wrevahy moral guilt, intent to deceive, or actual

dishonesty of purpose.”_Croslin v. Enerlex, Jr808 P.3d 1041, 1046 (Okla. 2013). A claim of

constructive fraud may be based on a negligent misrepresentatiot-radd is never presumed

and each of the elements must be proved by clear and convincing evidence.” Bourke v. Western

Bus. Prods., In¢120 P.3d 876, 886 (Okla. Civ. App. 2005).
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Plaintiff has submitted an affidavit stating tisae and her husband intended to reside in the
mortgaged property, but he lost his job in Oklahoma and he was able to find a new job near St.
Louis, Missourit* Dkt. # 99-6, at 5. After the refinancing transaction was closed, her husband
found a new job in New Mexico, and she temporarily resided in the mortgaged property while he
established a residence in New Mexico. Rlaintiff's deposition testimony could not reasonably
support an inference that she intended to resitteimortgaged property on a permanent basis, and
it is clear that she intended to stay in the geged property only temporarily. Dkt. # 99-12, at 5.
While they were living in Missouri, plaintifivas not looking for work in Oklahoma and she does
not know if her husband was seeking employment in Oklahomat 1@. She also testified that
she and her husband both prefer living in New Mexico. atdl8. Based on this evidence, a
reasonable factfinder could question whether plaiatitually intended to reside in the mortgaged
property at the time she applied for refinanarigner home mortgage, because there is evidence
showing that plaintiff and her husband were taking no steps towards obtaining employment in
Oklahoma and moving into the mortgaged propertypermanent basis. This is a genuine dispute
of material fact and plaintiff's request for summary judgment on BOKF’s counterclaims of fraud and

constructive fraud should be denied.

12 Plaintiff argues that BOKF waived its rightagsert counterclaims based on the affidavit of
occupancy, because it was aware from the tireedived plaintiff’'s application to refinance
that she was not living in the mortgaged propefkt. # 99, at 28. This could give rise to
a genuine dispute of materialct if plaintiff had asserted an affirmative defense of waiver
to the counterclaims, but it would not requine Court to enter summary judgment in her
favor. BOKF has submitted evidence showing ptaintiff used addresses in Missouri and
New Mexico as her mailing address, but piiffifailed to contacBOKF and advise BOKF
that she did not actually reside in Sperry. Heareplaintiff has not filed an answer to the
counterclaims and she has not raised an affirmative defense of waiver.
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ITISTHEREFORE ORDERED that BOK Financial Corporation’s Combined Motion for
Summary Judgment and Brief in Support (Dk®2j and Defendant BOKF, N.A.’s Motion for
Summary Judgment and Brief Support (Dkt # 93) argranted; plaintiff's Motion for Summary
Judgment and Supporting Brief (Dkt. # 99)enied.

IT IS FURTHER ORDERED that Plaintiff's Second Motion for Leave to Amend
Complaint (Dkt. # 101) islenied.

IT ISFURTHER ORDERED that, based on the foregoing, Plaintiff's Motion in Limine
to Exclude Testimony of Martin McCurdy (Dk# 84) and Defendant BOKF N.A.’s Motion in
Limine (Dkt. # 85) arenoot.

IT ISFURTHER ORDERED that BOKF shall advise the Court no later than the close of
business orMNovember 7, 2013 if it intends to proceed with itsounterclaimsand the pretrial
conference will be reset if necessary.

DATED this 4th day of November, 2013.

Cluie Y Eabil

CLAIRE V. EAGAN (_J
UNITED STATES DISTRICT JUDGE
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