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INTHE UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

VERNELL JEFFERSJR. )
) CaséNo. 13-CV-221-JED-PJC
Raintiff, )
)
v. )
)
DOLLAR GENERAL CORPORATION, and )
THERESA ANN BEAL, indivdually and in her )
official capacity, )
)
Defendants.

OPINION AND ORDER

Before the Court is the Notice of Removitgd by the defendants. (Doc. 2). Plaintiffs’
Petition for Negligencejléd in Tulsa County, Oklahoma DistriCourt, is attacéd to the Notice
of Removal. §eeDoc. 2-1). On the face of the Petition, plf alleges that he is a resident of
Oklahoma, that defendant, Theresa Ann Belk isitizen of Oklahoma, and that the corporate
defendant is a Tennessieased corporation.Id. at {1 1-5). Riintiff asserts two (2) substantive
claims, for negligence and mabas prosecution, and seeksnteges on each in excess of
$10,000.00, plus in excess of $10,000.00 in punitive damagpesat 3-5). Despite the fact that
the face of the Petition plainly doest assert the existence of diverse parties, and only seeks in
excess of $30,000.00, the defendantsthayr counsel, removed thistam to federal court. In
the Notice of Removal, the defgants assert that the corperatefendant’s correct name is
Dolgencorp, LLC, and that, “[ijn anevent, all of the corporate t#ires named in the Plaintiff's
Petition, if they exist, are natitizens of the State of Ollama.” (Doc. 2 at 1 1). The
defendants allege that plaintiff is a resident of Oklahoma. &ktdtly absent arany allegations

regarding the citizengh of defendant Theresa Ann BeaGeg id).
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Similarly, defendants have not providady information to establish that the amount in
controversy involves in excess of $75,000. Irdtedefendants attempt to morph plaintiff's
claim for punitive damages into something mdhan it is, by asserting that, “[s]ince the
minimum amount of punitive damages un@& O.S. Section 9.1 is $100,000, the amount in
controversy exceeds the sum of $75,000e@@|usive of interest and cdst(Doc. 2 at § 5). That
is a misstatement of the punitive damages &atuhich nowhere requires a “minimum” award
of $100,000 in punitive damagesee Okla. Statit. 23, § 9.1 (for Category | damages, upon
certain findings by clear and convincing evidence, the jorgy’ awardpunitive damages in an
amountnot to exceethe greater of [$100,000.00 or the amounactiual damages]”). In further
support of removal, the defendastate in conclusory fashion thgt]his is the kind of action
which the United States District Courts hawdginal jurisdiction because of diversity of
citizenship and sufficiency of the amount in controversy.” (Doc. 2 at | 6).

These allegations are substantially insuéinti to support subjéamatter jurisdiction.
More troubling is that it appears to the Court ttheftendants either recognized that their removal
was flawed, but they sought tckeaadvantage of the plaintiffigro sestatus and the Court’s busy
docket, or defendants’ counselas ignorant of the law. Irither event, the actions of
defendants’ counsel will be clogedcrutinized should they seekpaactice in this Court.

A case shall be remanded if, at any time befio@ judgment, it appars that the district
court lacks subject matter juristdon. 28 U.S.C. 8§ 1447(c). “[eeral courts are courts of
limited jurisdiction,” possessing ‘only that powauthorized by Constitution and statute.”
Sunshine Haven Nursing Op., LLC v. U.S. DepHedlth and Human Servs., Ctrs. for Medicare
and Medicaid Servs742 F.3d 1239, 1246 (10th Cir. 2014) (quotidgvon Energy Prod. Co. v.

Mosaic Potash Carlsbad, Inc693 F.3d 1195, 1201 (10th Cir. 2012)). The party invoking the



court’s jurisdiction has the burden to allegeigdictional facts demonstrating subject matter
jurisdiction. Lindstrom v. United State$10 F.3d 1191, 1193 (10th Cir. 2003¢e also McNutt

v. Gen. Motors Acceptance Corp. of Ind., Jr2@8 U.S. 178, 182 (1936). “Federal courts ‘have

an independent obligation to determine whether subject-matter jurisdiction exists, even in the
absence of a challenge fromyaparty,” and thus a court maya spontgaise the question of
whether there is subject matter jurigoho ‘at any stage ithe litigation.” Image Software, Inc.

v. Reynolds & Reynolds Cd59 F.3d 1044, 1048 (10th Cir. 2006) (citation omitted).

As noted, defendants removed this action enbiisis of diversity jisdiction. Diversity
jurisdiction requires diversity of citizenshgnd an amount in controversy exceeding $75,000,
exclusive of interest and costs. 28 U.S.C. 8§218). The defendants hamet established that
there is complete diversity tveeen the plaintiff, on the onleand, and the defendants, on the
other. Plaintiff alleges that tBndant Beal is a resident of Oklahoma, as is plaintiff, and
defendants have not alleged otherwise in the Natid@emoval. This defect, alone, establishes
that the Court does not hadeersity jurisdiction. See id.

In addition, the Federal Courts Jurisdictiand Venue Clarifideon Act of 2011 (JVCA)
amended 28 U.S.C. 8§ 1446(c)(2) to expregglyern the burden of proof of the amount in
controversy in the removal context. Agdigersity removal, the statute now provides:

(2) If removal of a civil action is sought on the basis of [diversity] jurisdiction . . .,

the sum demanded in good faith in the initial pleading shall be deemed to be the

amount in controversy, except that—

(A) the notice of removal may assert thmount in controusy if the initial

pleading seeks— (i) nonmonetary relief; (0 a money judgment, but the State

practice either does not permit demand f@pacific sum or permits recovery of

damages in excess of the amount demanded; and

(B) removal of the action is proper on the basis of an amount in controversy
asserted under subparagraph (A) if th&rdit court finds, by the preponderance



of the evidence, that the amount iontroversy exceeds the amount specified in
section 1332(a).

28 U.S.C. § 1446(c)(2).

Under the JVCA, the sum demanded in thenpils Petition “shall be deemed to be the
amount in controversy” unless a notice of omal asserts the amount in controversy under the
circumstances set forth in 8 1446(c)(2)(A) and “dmgrict court finds, by the preponderance of
the evidence, that the amount in controversy exceeds the amount specified” for diversity
jurisdiction. Id. Because the Oklahoma practice authorihesecovery of damages in excess of
the amount demanded and requires pleading ofspecific damages amounts, removal of this
action hinges on a finding by this Court, by aparederance of the evidence, that the amount in
controversy exceeds $75,008ee id§ 1446(c)(2)(B).

Consistent with the JVCA, the law in th@&@rcuit has long requirethat, to effect proper
removal based upon diversity jurisdiction, “[b]ate requisite amount in controversy and the
existence of diversity must be affirmatively dditshed on the face of either the petition or the
removal notice.” Laughlin v. Kmart Corp.50 F.3d 871, 873 (10th Cir. 1995). In addition, the
Tenth Circuit has provided guidantedistrict courts regarding thenalysis to be undertaken in
determining the amount in controversy:

The amount in controversy is ordinarily determined by the allegations of the

complaint, or, where they are not dispiesif by the allegations in the notice of

removal. The burden is on the party resjuy removal to set forth, in the notice

of removal itself, the Underlying factsupporting [the] assertion that the amount

in controversy exceeds [$75,000].”

Id. (emphasis in original) (citations omittedhere the face of the initial pleading does not
affirmatively establish the requisite amount in controveksyighlinrequires that the removing

defendant set forth in the notice of removad tacts supporting defendant’s allegation of the

requisite amount in controversyee id.



In McPhail v. Deere & Cq.529 F.3d 947 (10th Cir. 2008),etlTenth Circuit clarified
that the defendants have the burdéestablishing the jurisdictionéctsby a preponderance of
the evidence, rather than oping the legal conclusion thahe threshold amount is in
controversy.ld. at 955. Thus, a removing defendant nfpsbve those jurisittional facts by a
preponderance of the evidence,” and once it doetheajefendant is entitlieto stay in federal
court unless it is “legally certain” that the recovevill be less than the jurisdictional amount.
Id. (quotingMeridian Security Ins. Co. v. Sadowsk#1 F.3d 536, 543 (7th Cir. 2006)). Stated
another way, the courts will “consider whethére[tdefendant] has proven the facts necessary to
supports [sic] its assertion that tleigse may involve more than $75,000d:

“Still, in the absence ddin explicit demand for morthan $75,000, the defendants must
show how much is in controversy through other meais.” These means may include reliance
on an estimate of the potential damages fribv@ allegations in the plaintiff's pleading, a
proposed settlement amount, dissions between counsel, discovery responses obtained in state
court before removal was filed, antoact the value of which is ikontroversy, or other evidence,
such as “affidavits from the defendant’s employeesxperts, about homuch it would cost to

satisfy the plaintiff's demands.ld. at 955-56 (quotind/leridian, 441 F.3d at 541-42).

! The Tenth Circuit has “recognize[d] thaetBVCA may modify [thprocedure” identified
in McPhail. Frederick v. Hartford Underwriters Ins. Go683 F.3d 1242, 1245-46 (10th Cir.
2012). The Congressional ComraétReport recommending passagéefJVCA noted that the
“new preponderance standard . . . woulliofe the lead of recent cases” and citddPhail as
one of those “recent cases.” H.R. REP. 10216, 2011 U.S.C.C.A.Ng76, 580. Consistent
with McPhails preponderance of the evidence stadd#te Committee noted that “defendants
do not need to prove to a legadrtainty that the amount irostroversy requirement has been
met,” but may instead “allege or assert thatjthiessdictional threshold has been met,” and “[i]f
the defendant establishes by a preponderance of the evidence that the amount exceeds $75,000,
the defendant, as [the] proponentraideral jurisdiction, will havenet the burden of establishing
jurisdictional facts.” Id. “The removal will succeed if the strict court finds by a preponderance
of the evidence that the amount in controyezgceeds the amount specified in 28 U.S.C. §
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Here, the plaintiff's Petition does nobntain a demand for more than $75,000. The
Petition recites plaintiff's request for in @ss of $10,000 on each of two substantive claims,
plus in excess of $10,000 in punitive damagesddy the JVCA, that demand “shall be deemed
to be the amount in controvgtsunless the defendasmthave properly asserted the amount in
controversy in the Notice of Removal and this Court “finds, by the preponderance of the
evidence, that the amant in controveng exceeds [$75,000].'See28 U.S.C. § 1446(c)(2). The
defendants haveot asserted “the amount in controvefspave not estimated it, have not
provided any allegations or information by whhithe Court can determine that the sufficient
amount in controversy is met. Simply put, tefendants have not prod the Court any basis
to make a finding, by a preponderance of the evidence, that the amount in controversy exceeds
$75,000. See, e.g.Herndon v. American Commerce Ins. G861 F. Supp. 2d 1266, 1271-73
(N.D. Okla. 2009) (defendant's minimal anatysvas insufficient to prove the amount in
controversy facts)Saffle v. Oil Field Pipe & Supply, IndNo. 09-CV-327-CVE-PJC, 2009 WL
1606519 (N.D. Okla. June 8, 2008u& sponteemand because initial pleading did not provide
basis for removal and defendant’s notice of @eah merely alleged “on information and belief”
that the plaintiffs soughdamages in excess of $75,00Bytler v. Target Corp.No. 12-4092-

SAC, 2012 WL 5362974 (D. Kan. Oct. 31, 20{@®manding case where petition sought $60,000
and other unspecified relief and defendant atlegeits notice of removal that the amount in
controversy was met “[b]ased uporasonable information and befieff plaintiff's injuries and

failure to stipulate to less than $75,000).

1332(a), presently $75,000fd. This Court will apply the specifirequirements of the statute,
which are largely consistent witicPhail, andMcPhail remains helpful in evaluating the types
of proof that a defendant may utilize in ddishing the requisite jurisdictional facts.



Defendants have not providady information by which this Court could determine the
possible amount in controversy, much less predidny of the types of proof identified in 8
1446 orMcPhail as potential means of establishing faets supporting an assertion of the
necessary amount in controversy. 28 U.S.C4461b)(3), (c)(3)(A) (if initial pleading does not
provide basis for removal, amended pleadingtiong records in the s&@atproceeding, responses
to discovery, or “other paper’ may provide basis for remowbPhail, 529 F.3d at 955-56
(defendant may provide evidence of settlem®thanges, discovery responses, a contract the
value of which is in controversy, or other evidersa;h as affidavits abotite cost to satisfy a
plaintiffs demands). This Court cannot addes not find that the amount in controversy
requirement of 28 U.S.C. § 1332(a) has beerbbsleed by a preponderance of the evidence.

Complete diversity is absent, and the ddBnts have not established the requisite
amount in controversy. Thus, subject mattessgligtion has not been established, and remand is
proper. See28 U.S.C. § 1447(c).

The Court herebylirects the Court Clerk taemand this action to the District Court for
Tulsa County, Oklahoma.

SO ORDERED this 30th day of September, 2014.

JOHN ZDOWDELL
UNITED SYATES DISTRICT JUDGE



