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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

SUSAN G. BENNETT,
Plaintiff,
Case No. 13-CV-222-GKF-TLW

WINDSTREAM COMMUNICATIONS,
INC., a Delaware corporation,

N N N N N N N N N NS

Defendant.

OPINION AND ORDER

Before the court is the Motion for Bumary Judgment [Dkt. #36] of defendant
Windstream Communications, Inc. (“Windstream”).

Susan G. Bennett (“Bennett”), a former technician for Windstream, sued the company for
gender discrimination under Title VII (First CauseAation); retaliation inviolation of Title VII
(Second Cause of Action); violation of thel@koma Antidiscrimination Act (“OADA”) (Third
Cause of Action); age discrimination undeg thge Discrimination in Employment Act
(“ADEA”") (Fourth Cause of Action); and construatidischarge in violation of Oklahoma public
policy and federal law (Fifth Cause of ActionjVindstream seeks summary judgment on all of
Bennett’s claims.

I. Material Facts

Windstream, a telecommunications company based in in Little Rock, Arkansas, provides
services to both business and residential custemin late 2011, Widstream acquired Paetec
Communications, Inc. (“Paetecgnother telecommunitians company. It took over operations

effective on or about January 1, 20Pkt. #50, Ex. 3, Bennett Dep., 44:11-16].
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Bennett, a 38-year veteran of the telecommations industry, was a Fiber Optic Tech
[l (“FOTIIN") for Paetec at tle time of the takeover.ld., Ex. 12, Bennett Resume]. As a Fiber
Optic Tech 1ll, she was responsible for locatitbgr optic cable, repdirg, splicing and testing
it, and performing preventative weekly amdnthly maintenance of various sitesd.[EXx. 3,
Bennett Dep., 22:11-25; 30:11-25]. Her senacea covered Stroud, Kiefer, Tulsa, Muskogee
and Vian in Oklahoma and Van Buren and ®zarArkansas. [Dkt. #36, Ex. 3, Bennett Dep.,
23:22-25:2]. Bennett sometimes travelledidahoma City, Norman and Washington,
Oklahoma to cover for another techniciaid.,[153:23-154:6].

Bennett's pay and benefits remained the saftexr Windstream purchased Paetec. [Dkt.
#36, Ex. 5, Ginine Stover Dep., 32:9-23].

When Windstream took over, Bennett was wogkout of a regeneration (“regen”) site in
Vian, Oklahoma. [Dkt. #50, Ex. 3, Bennett D&6;14-20]. A regen site is a building where
fiber optic cable goes through equignt that boosts the signald] Ex. 3, 26:10-15]. Bennett
had a little office in the building.ld., Ex. 3, 27:15-17].

Donald Rogers (“Rogers”), Area ManagdrOperations for Windstream, was Todd
Moore’s (“Moore”) direct spervisor during the time Moemwas a local manager for
Windstream. [Dkt. #36, Ex. 4, Donald RogBmsclaration, 112, 4]. Following Windstream'’s
acquisition of Paetec, certdiormer Paetec technicians Ided in Oklahoma and Missouri—
including Bennett—were placed under Moore’s supervision. {5]. Windstream’s Tulsa
office became Bennett’s reporting sitel.[ 6] The other former Paetec technicians located in

Oklahoma were also assigned to either the Tulsa office or a similar Windstream office located in

! According to Mapquest, Gore is approximately 75 driving miles from Tulsa. [Dkt. #54,.Ex. 6]
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Oklahoma City, depending on their service aréd., §7]> No technicians were designated to
report to the Vian regen siteld], Ex. 5, Stover Dep., 15:1-9].

After the takeover, Moore implemented a rieguonent that all technicians in his group
report each morning at 8:00 a.m. to their respedtifices unless they had tasks to perform at
another worksite. [Dkt. #36, Ex. 4, Rogé&sc., 18; Ex. 6, 04/29/2012 Moore Email; Ex. 7,
05/25/2012 Moore Email]. The requirement appteall technicians regardless of age or
gender. [d., Ex. 4, Rogers Dec., 18]Ginine Stover, a Human Beurces Business Partner IlI
at Windstream, testified that this requirement—while not a Windstream written policy—was a
standard Windstream practicéd.[ Ex. 5, Stover Dep., 38:10-23].

Windstream’s People Practices manual stat&s‘ffjegular attendnce and punctuality
are important job requirements, equally as ingoaras other job perfmance expectations.”
[Dkt. #36, Ex. 1, p. 29]See alsdx. 1, p. 41 (“Regular attendanceais essential function of the
job, equally as important ashatr job performance expectatiohs “Refusal to work or
complete job duties” and “insubordination’eaamong the grounds jusfifig termination of
employment.Id., Ex. 1, p. 72].

Windstream has a telecommuting policy. [DKB6, Ex. 1, People Practices manual, p.
21]. However, Stover testifieddhBennett’s job is not one wieeshe could telecommute, so she

would not be able to avail herself of tiuslicy. [Dkt. #50, Ex. 1Stover Dep., 62:22-63:8].

2 Moore testified each technician was rieed to report to the manned office closest to his or her home. [Dkt. #36,
Ex. 8, Moore Dep., 22:17-23:4]. Everything between Bennett's house and Tulsa wasaaneshsite.Ifl., 23:6-

7].

% Bennett, who lives in Gore, Oklahoma, complains that she was the only employee requénes two hours to

an office every day, and neither “thel@koma City technician nor Arkansas teihan” were required to do so.

[Dkt. #50 at 8, 19]. In her deposition she identified théa®&ma City technician as Wilbert Todd and the Arkansas
technician as Steve Clarkd[, Ex. 3, Bennett Dep, 28:9-17; 141:8-142:6]. She testified Todd did not repoet to th
Tulsa office, but she did not know what was going on with the Oklahoma City offiteEX. 3, 64:22-65:4]. She
testified Clark told her he was notered to report to an officeld., 141:17-142:8]. Clark, however, is not in
Moore’s group, which included technicians in Oklahoma and Missouri. [Dkt. #36, Ergér&Dec., 15; EX. 6,
Moore Email].



Windstream also has a relocation polidg.,[Ex. 8, p. 28]. Howeve&tover testified Bennett’s
commute distance would not qualify her for apye of moving or relocation assistance from
Windstream. Id., Ex. 1, Stover Dep., 63:12-20].

Finally, the People Practices manual hasaion titled “Flexible Work Programs.”
[Dkt. #36, Ex. 1, pp. 54-55]. The section stateqdrtinent part, “Managsrhave the discretion
to design and implement flexible work programatthre most effective for their individual work
groups given their business requirements,” and désgn of flexible work programs will be at
each manager’s discretionld[, pp. 55-56]. Stover testifiedahWindstream “hal[s] various
schedules depending on the business needs andrtiteer of days that we need to cover and
what our commitments are to the customeffkt. #50, Ex. 1, 61:22-62:2]. Stover testified
Bennett never requested an accommodation fremetuirement that she report to Tulsa at 8
a.m. |d., 61:16-21]. When asked, “Ms. Bennett had requested an accommodation for leave not
to report each day at 8 a.m., would that Haeen considered under Watceam’s policies for a
flexible work schedule?” Stover responded, “I thimkat | define as flexible work schedule is
the different shifts. . . . Monday through Fyd Tuesday through Saturday, Wednesday through
Sunday. . . But the standard business hours are 8 tdd5,'62:3-16]. Stover stated that, in
Windstream’s opinion, the flexible work prograwutd not have applied to Bennett’s situation.
[Id., 64:19-22]*

Rogers testified that one of the reasons technicians were required to report to the Tulsa

office was due to the volume of work and thenfner of Windstream customers in the Tulsa and

“ At some point Bennett had a conversation with Stover and Moore in which Bennetisexbtconcern[] about the
distance to the Tulsa office based on some responsibility she had to care for her mother,” and Stover “had let her
know if she needed an [FMLA] accomoatation what the process was and #iet would need something in writing

.. . [w]hich [was] basically the FMLA paperwork that theguld file that their physician would fill out.” [Dkt. #50,

Ex. 1, Stover Dep., 71:3-72:10]. No further steps were taken because Stover did not pursue an FMLA
accommodation.Ifl., 71:20-72:1].
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northeastern Oklahoma area. [Dkt. #3x. 4, Rogers Dec., 18] Another reason technicians
were required to report to the Tulsa and Oklah@itya offices was to enable the integration of
Paetec into Windstream. A component of thiegration involvedtross-training, wherein
Paetec technicians and Windstream techniciansetdaidgether in order to learn each other’s
jobs and familiarize themselves with theaunterparts’ equipment and procedurts, [[10]°
After the implementation of the reporting requm@nt, no technicians were designated to report
to the Vian regen siteld., Ex. 5, Stover Dep., 15:1-9].

Rogers testified that shortly after Windstm began requiring technicians to report to
their assigned offices, Bennett advised him “that'steld not’ report tathe Tulsa office at 8:00
a.m. due to its distance from her home in€&®klahoma;” “[t]hereafter, Ms. Bennett
repeatedly arrived at the Tulsa [office] afi€r.00 a.m., and, on a number of occasions, did not
report to the Tulsa office when she was requirediotgo;” and “[o]n several occasions she left
the Tulsa office in early or mid-afternoon towvdrhome, rather than staying until her workday
ended at 5:00 p.m.” [Dkt. #36, EX. 4, Rogers Detl]f Rogers testified that in contrast, a male
technician, Dale Young, commuted to thdsEuoffice each day from Okay, Oklahofha,
consistently arriving at the office on time at 8@f. and staying until the end of his shift at
5:00 p.m. [d., 1112].

Bennett testified that when she reported to the Tulsa office for integration and cross
training, she was put in a cubicle and notwa#d access to the equipment. [Dkt. #50, Ex. 3,

Bennet Dep., 147:5-24]. However, according to Regeennett’s refusal to report to the Tulsa

® Bennett admitted there were more customers and sitéemairce in the Tulsa area than in the Vian, Gore area.

[Dkt. #36, Ex. 3, Bennett Dep., 61:3-15].

® Bennett disputes this statement, citing testimony qiarate representative Aaron Morris. [Dkt. #50 at 8, 18, Ex.

6, Morris Dep., 21:6-21]. Morris testified he was natspaally aware of any mandagocross-training that was

required of each employee who was formerly a Paetec employee. Importantly, though, plaintiff does not deny cross
training was taking place, or thattlross training involved adowing, and she contends Windstream'’s failure to
cross-train her was an “adverse action.”

" According to internet map resources, thetatice between Okay and Tulsa is 49 miles.

5



office at the required time made it impossiblenbplement a complete cross-training program
for her because often, the Windstm technician she was supposed to train with had left the
office to begin work in the field by the time Beminarrived at the Tulsa office at mid-morning.
[Dkt. #36, Ex. 4, Rogers Dec., 113]. Rogestifed that if Bennett had complied with the
requirement to report to the afé at 8:00 a.m., she would haeeeived the same cross-training
opportunities as all ber techniciansldl.].

Bennett testified she is unaware of any neateloyees who were offered integration
training that was not offered teer. [Dkt. #36, Ex. 3, Bennett Defp17:2-7]. She admits Moore
did not tell her she would not be permitted to traith respect to the part of the integration she
had not been trained onld], 117:10-22]. Further, she admits she understood she was required
to report to the Tulsa office at 8:00 a.nhd.[74:3-20, referencing Ex. 6, Moore Email]. Bennett
testified she understood the integyatoccurred at the Tulsa offieand she participated in such
integration on at least one occasiold.,[Ex. 3, Bennett Dep., 50:24-51:25%tover testified that
Bennett’s failure to report at the office at 8 a.m. violated Windstream practice. [Dkt. #36, Ex. 5,
Stover Dep., 73:10-13].

Windstream has a progressive disciplinpojicy. [Dkt. #50, Ex. 1, Stover Dep., 74:17-
19]. The nondisciplinary first step of the p@lis coaching, which may involve “positive kudos”
or “a conversation for an area of improvement!’,[74:23-75-1; 75:8-11]. Coaching does not
require documentation or HR involvemendl.] 75:12-20]. The next step, final coaching, is the
first disciplinary step, and ¢hsecond disciplinary stepegher a written warning or a
performance improvement plan (“PIP")Id], 75:2-4]. Final coaching is also called a
“documented verbal warning,” and it goim the employee’s personnel fildd.[ 76:4-12]. The

steps after that are a final written warning and then terminatidn.75:6-7].



On May 22, 2012, Moore and Stover gave Béinadinal coaching session concerning
attendance. [Dkt. #36, Ex. Stover Dep.,76:1-24; Ex. 9, Fingiployee Coaching Session].
The same day, in a phone call with Moore Radjers, Bennett reported that she was having
chest and shoulder pain and had an appointtoesge a cardiologist on May 23. [Dkt. #50, Ex.
4, Moore Dep., 39:15-40:2]. She reported phe was from work-related stresdd.[ 38:6-16].
At Rogers’ direction, Moore congted a Supervisors Investigaii Report and the two called
Stover and told her the report was cominigl., 40:8-17; Ex. 10, Supervisors Investigation
Report]. Windstream policy requires managenefwrt alleged workplace injuries to the
company’s workers’ compensation carrier. [Dkt. #36, Ex. 1, People Practices manuaf, p. 49].
Moore gave Bennett a telephone nuntbecall and a claim numberld[, Ex. 3, Bennett Dep.,
106:9-17]. She completed and faxed an Authorization for Release of Information to Gallagher
Bassett Services, Inc., for the clainid.[ Ex. 11].

Bennett began a leave of absence on Monday, May 28, 2012. [Dkt. #36, Ex. 16, Stover
Affid., 17].

Windstream’s policy with its short term dishty carrier, MetLife, requires an employee
to initiate a short term disability claim iferemployee is out for more than three consecutive
days or several intermittent days. [Dkt. #38, E, People Practices manual, p. 44; Ex. 5, Stover
Dep., 90:17-91:19]. Bennett’s last day of waréis Friday, May 25, 2012, and MetLife issued
short term disability benefits to herdugh June 27, 2012. [Dkt. #36, Ex. 14, July 23, 2012
Letter from MetLife to Bennett]. MetLife closdle claim and no benefitgere paid after that

date because Bennett had not providegliested medical informationtd].°

8 Bennett, however, complains she did not intend for Wigdst to treat her resporiseher supervisor’s question

as a claim for workers compensation benefits. [Dkt. #50 at 10-11, §17; Ex. 3, Bennett Dep., 110:3-9]

° Bennett asserts that after short term disability beneéite discontinued, Windstream began unilaterally applying
her personal and sick leave time. [Dkt. #50, Ex. 3, Bennett Dep., 128:19-129:3]. Bennettifidsh thstigh, that
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Windstream paid out Bennett's remainwvagcation days and optional holidays from
Monday, July 2, 2012 through Friday, July 27, 2012. [Dkt. #36, Ex. 19, August 8, 2012 Letter
from Stover to Bennett].

On June 15, 2012, Windstream retrieved thegany vehicle and tools that had been
assigned to Bennett. [Dkt. #36, Ex. 15, JuBe2012 Email from Rogers to Bennett]. The
vehicle was retrieved because Windstream wag shorehicles due to ate vehicles being in
the shop for repair.ld., Ex. 5, Stover Dep., 136:6-14]. Thaots were retrieved because they
were needed by other technican Tulsa trying to “pick up #hslack” in Bennett's absence.

[Id., Ex. 8, Moore Dep., 67:3-9].

Windstream technicians are permitted to kg company vehicles when they are on
call. [id., 92:23-93:18]. Bennett wasver denied the use of her company vehicle and tools
while she was on call.ld., 94:18-24]. Plaintiff was not usyrthe vehicle or tools at the time
Windstream retrieved themld[, 67:3-9]. Moore testified that deBennett returned to work, she
would have been provided with a company ekhand tools necessary to perform her jidh, [
84:7-13]. The retrieval of the vehicle and toimtsm Bennett at the time she was unable to work
was not a demotion and did ndtezt her pay or benefits.ld., Ex. 16, Stover Affid., 14-5].

Bennett testified she sent an email to Moore complaining that she was being
discriminated against. [Dk#36, Ex. 3, Bennett Dep., 121:628]She also said she believes she
told Stover during a telephone ctidht she was being discrimiea against, but she doesn’t
remember when.ld., 122:17-123:4].

On June 18, 2012, Bennett sent WindstreaeaAvanager of Operations Glenn “Bud”

Koser an email forwarding an email she had 8éwre the same date. [Dkt. #36, Ex. 20A]. In

she didn't want short term disability and had poergiy asked to use vacatiand sick time instead.d., 128:5-9;
129:4-8].
19 Bennett appears to be referring to an August 3, 2012 email she sent to Moore and Rogég0,[Bkt.10].
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the original email, Bennett asked Moore to saneltter stating he had picked up the company
vehicle and tools from her home on June 15, 2012. The email from Bennett to Koser stated, “For
your information on what’s going on and thank youhaving a talk with Todd. He hasn’t been
harassing and hateful to me sinceld.]] Koser then forwarded the thread to Stover, stating,
“FYI. This is the first | have heard abolibdd being hateful and harassing Susdud.].[ Koser
stated in his affidavit, “At no time prior to after June 18, 2012, did Ms. Bennett indicate to me
that she believed anyone at Windstream hadidigtated against her based upon either her age
or gender.” [d., Ex. 20, Koser Affid., 15].

On July 26, 2012, Windstream sent Bennett arlgiteng her the optiomo (1) return to
work, (2) provide medical documentation suppatshort term disabiy or (3) resign. [d., Ex.
17, Email and Letter from Stover Bennett]. The letter statetlf you do not elect one of these
options by 5:00 PM, on August 3, 2012, we wi#at your absence as job abandonment and
terminate your employment effective that dayd']f

The so-called “three options letter” is sémiall Windstream employees who are out on
leave of absence and have not received an extension from MetldifeEX. 5, Stover Dep.,
143:17-144:19].

Bennett did not exercise any the three options.ld., Ex. 3, Bennett Dep., 180:1-
181:10; Ex. 5, Stover Dep., 144:20-28he understood that if sd& not do so, she would be
deemed to have abandoned her jdd., Ex. 3, Bennett Dep., 181:11-17].

On August 3, 2012—the deadline for her regmoto the three options letter—Bennett
sent an email to Moore and Rogessth a copy to Stover, stating:

The discriminating conditions you have placgdme have made it impossible to

work for Windstream. | have tried to vkowith you regarding relocation to Tulsa

but you have been unwilling to listen to memy concerns. | cannot relocate to
Tulsa. The absentee case you have constructed for my discharge is meritless.



Your persistent harassing, hateful andtiescalls have caused undue stress,

strain and pain which affected my healthh was unnecessary and discriminatory.

You have robbed me of my income, futamed a job | loved. | have no choice but

[to] petition severance pay to support miysed health needs and get out from

under this constant state of distress.

[Dkt. #50, Ex. 10, Bennett Emdd Moore and Rogers].

Bennett failed to return to work followirtger leave of absence. [Dkt. #36, Ex. 16, Stover
Affid., 8]. On August 8, 2012, Stover sent Benadttter informing her that since Bennett had
failed to provide additional medical documentatiorextend her leave of absence, “effective
August 7, 2012, your employment with Windstreigmeing separated” based on Bennett's
failure to return from the leave of absendd.,[Ex. 19].

Bennett testified that she complained tev@tClark, the Arkansas technician, that she
felt she was being discriminated against becaubemnfge and gender sometime before she filed
her lawsuit, although she does not remembeatiiual date or month. [Dkt. #50, Ex. 3, Bennett
Dep., 120:23-121:4; 121:9-21]. She acknowledged@heak was not her supervisor, nor was he
in HR. [Id.].

Windstream has policies against employment discrimination. [Dkt. #36, Ex. 1, People
Practices manual, p. 15; Ex. 2, Working witltelgrity Booklet, pp. 8-9]. Its People Practices
manual requires employees to report incidentsaphssment or discrimination to a supervisor, a
Human Resources representative, the Employedi®edeDirector or th&Vorking with Integrity
Hotline. [Dkt. #36, Ex. 2, Working with Integritgooklet, p. 9]. Bennett did not lodge any

complaints of age or gender discriminatioith Human Resources, the Employee Relations

Department or the Working with Intetyr Hotline. [Ex. 16, Stover Affid., 9].

10



[I. Summary Judgment Standard

A motion for summary judgmeshall be granted “if the movant shows that there is no
genuine dispute as to any matefadt and the movant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). Federal Rule®¥il Procedure 56(a) “mandates the entry of
summary judgment, after adequate time foraliecy and upon motion, against a party who fails
to make a showing sufficient to establish thetexise of an element essential to that party’s
case, and on which that party will bélae burden of proof at trial.Celotex Corp. v. Catrett
477 U.S. 317, 322 (1986Xdler v. Wal-Mart Stores, Incl44 F.3d 664, 670 (10th Cir. 1998). A
court must examine the factual record in tigltlimost favorable to the party opposing summary
judgment. Wolf v. Prudential Ins. Co. of Apb0 F.3d 793, 796 (10th Cir. 1995).

When the moving party has carried its burdés opponent must do more than simply
show that there is some metaplegsidoubt as to the material fact . . Where the record taken
as a whole could not lead a rational triefaadt to find for the non-moving party, there is no
‘genuine issue for trial.”"Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio CGafp5 U.S. 574,
586-87 (1986) (citations omitted).

“An issue is ‘genuine’ if there is sufficiervidence on each side so that a rational trier
of fact could resolve the issegher way. . . . An issue €dct is ‘material’ if under the
substantive law it is essentialttte proper disposition of the clainAdler, 144 F.3d at 670
(citations omitted). In essence, the inquirytfee court is “whether the evidence presents a
sufficient disagreement to require submission juryaor whether it iso one-sided that one
party must prevail as a matter of lavdfiderson v. Liberty Lobby, In&77 U.S. 242, 251-52

(1986). “The mere existence of a scintilla of evidence in support pldiiff's position will
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be insufficient; there must be evidence on whi@h[ther of fact] could reasonably find for the
plaintiff.” 1d. at 252.
lll. Analysis
A. ADEA and Title VIl Gend er Discrimination Claims

In the absence of direct discriminatitrgourts analyze both gender and age
discrimination claims under the three-sbepden shifting framework set forth McDonnell
Douglas Corp. v. Greert11 U.S. 792 (1973)Adamson v. Multi Community Diversified
Services514 F.3d 1136, 1145 (10th Cir. 2008pnes v. Oklahoma City Pub. Sc¢i&l7 F.3d
1273, 1278-79 (10th Cir. 2010).

UnderMcDonnell Douglasthe aggrieved employee must first establish a prima facie
case by showing: (1) she is a member of a protected class; (2) she suffered an adverse
employment action; (3) she was qualified fa ffosition at issue; ar{d) she was treated less
favorably than others not in the protected cldeses 617 F.3d at 1279 (citinganchez v.
Denver Pub. Schsl64 F.3d527, 581 (10th Cir. 1998j)0nce the plaintiff establishes a prima
facie case, the burden shifts to the employerticulate a legitimate nondiscriminatory reason
for the action.Adamson514 F.3d at 1145If the employer does so, the plaintiff must produce
evidence of pretext by shomg “such weaknesses, implahifities, inconsistencies,

incoherencies, or contradictioimsthe employer’s proffered legitiate reasons for its action that

" “Direct evidence of discrimination is lence which, if believed, proves thhe decision in the case at hand was
discriminatory—and does so without depending on any further inference or presun@imamon Hills Youth

Crisis Ctr., Inc. v. Saint George Cjt§85 F.3d 917, 919 (10th Cir. 2012Pirect evidence demonstrates on its face
that the employment decision wasached for discriminatory reasomnville v. Reg’l Lab Corp292 F.3d 1246,
1249 (10th Cir. 2002).

2 The Tenth Circuit has indicated that it favors a morenteiteee-part test articulated by the Supreme Court in
Texas Dep't of Cmty. Affairs v. Burdirb0 U.S. 248, 253 (1981%ee Sorbo v. United Parcel Sed32 F.3d

1169, 1173 (10th Cir. 2005)abor v. Hilti, Inc, 703 F.3d 1206, 1216 n.4 (10th Cir. 2013). However, since the
parties both cited and relied on the four-part test in thgimaents, the court, likewise, has applied the four-part test
in its analysis.
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a reasonable factfinder could rationally find them unworthy of credence and hence infer that the
employer did not act for the assattnon-discriminatory reasongénes 617 F.3d at 1280.
1. Prima Facie Case

“In the summary judgment context, a plaihthust initially raise a genuine issue of
material fact oreachelement of the prima face cas&lbrgan v. Hilti, Inc, 108 F.3d 1319, 1323
(10th Cir. 1997) (emphasis added).

a. Whether Plaintiff was a Menber of a Protected Class

Windstream does not contesattiBennett has established the first element of a prima
facie case for both gender and age discriminati@snmch as she is a female and was 56 years
old at the time of the eventsving rise to this lawsuit.

b. Whether Plaintiff Suffered an Adverse Action

Bennett contends that Windstream took advexgion against her If§) requiring her to
report daily to the Tulsa office; (2) institutinigsciplinary proceedings against her when she
failed to do so; (3) requiring her to complatevorkers’ compensation claim form when she
reported chest and shoulder pain she believedndased by workplace stress; (4) filing a claim
for short term disability on hdaxehalf; (5) retrieving its vehicléools and fuel card from Bennett
while she was on leave; (6) dengiher cross-training opportunitiaad (7) terminating her.

The Tenth Circuit has stated:

Conduct rises to the level of ‘adverse employment action’ when it constitutes a

significant change in employment status;tsas hiring, firing, failing to promote,

reassignment with significlg different responsibilitis, or a decision causing a

significant change in benefits. . Actions presenting nothing beyond a mere

inconvenience or alteration ofsponsibilities, howevedo not constitute adverse

employment action.

Stinnett v. Safeway, In@37 F.3d 1213, 1217 (10th Cir. 2003) (citations omitted).
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The requirement that Bennett report daily te Thulsa office did not constitute an adverse
employment action. There was no change in Be'sretlary or benefits. Further, the record
establishes Bennett was already required tetriavher job before Paetek was acquired by
Windstream. The Tenth Circuit has held timaposition of a travel requirement does not
constitute a significant changearplaintiff's employment statusSeeg e.g, Sanchez164 F.3d at
532 (teacher’s longer commute afteing transferred from orsehool to another not adverse
employment action when teacher’s salangl benefits remained the samdgrtin v. Northfork
Elec. Co-op., In¢.2005 WL 2777032, at *5 (W.D. Okl@ct. 25, 2005) (reassignment of
lineman to different district did not constitute adverse employment action where, even prior to
reassignment, his job required some traveil);v. Steven Motors, Inc2004 WL 958097 (10th
Cir. 2004) (car dealer’s placement of plaintifftive fleet and leasing manager position was not
an adverse employment action simply becatussjuired her to travel because it did not
constitute a significant changeher employment statusyann v. Southwestern Bell Tel. Co.

179 Fed. Appx. 491, 497-98 (10th Cir. 2006)docaition of employee who had recently
transferred from Wichita to Tulsa back to Wichita did not constitute adverse action).

Nor did the Final Employee Coaching Session constitute an adverse action, as it had no
significant impact on Bennett’s pay, benefitsrikwassignments or employment stat&ee
Haynes v. Level 3 Commg¢ld C, 456 F.3d 1215, 1224-25 (10th Cir. 2006) (placement of
employee on performance improvement plan (“PiRds not an adverse action because it had no
immediate effect on her employment statég)derson v. Clovis Mun. SgH008 WL 410435
(10th Cir. Feb. 15, 2008) (neither placementeaicher on “growth plan” nor subsequent
issuance of formal reprimand constituted adveraployment action because neither act served

as a demotion, altered his pay or changeddsigonsibilities in angignificant manner)zarcia
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v. Bd. of Regents tfie Univ. of New Mexic@2010 WL 2606285 (D. N.M. Jun. 2, 2010)
(counseling letter addressingrpeived deficiencies in goioyee’s performance did not
constitute adverse actiorjpreman v. Western Freightways, LL958 F. Supp. 2d 1270, 1278
(D. Colo. 2013) (warning letters and placemeiemployee on PIP were not adverse actions
because neither had any significaffect on his pay, benefits, woassignments or employment
status).

Similarly, Windstream’s reporting of Bennettileged workplace injury to the insurance
carrier was not an adverse emptmnt action. At the time of ¢halleged injury employers were
required, within 10 days of receipt of notice ofiajury, to make a written report of the injury to
the Workers’ Compensation Court and to ¢ineployer’s workers’ compensation insurance
carrier; failure to make the report subjected the employer to liability for an administrative
violation and fine. Okla. Stat. tit. 85, 8 3B}(& (D) (superseded effective Feb. 1, 2014). An
employer’s “proper exercise of a legal rightliecharge a legal obligah plainly cannot form
the basis of an adverse employment actiblydrji v. New Jersey Envtl. Infrastructure Trust
2012 WL 1964524, at *5 (D. N.J. May 30, 2012) (citfgt v. City of Phila, 1998 WL
480849, at *5 (E.D. Pa. Aug. 12, 1998)).

Likewise, Windstream'’s initiation of a shaerm disability clain on Bennett’s behalf
was not an adverse action. Windstream’s eyg® benefits program includes a short-term
disability plan. The short termddibility carrier, MetLife, requires an employee to initiate a short
term disability claim if she is out for more thdmee consecutive days or several intermittent
days. Bennett reported an alleged work-relagury to Windstream on May 22, 2012. When
she did not return to work aftthree days, Windstream referred kethe short term disability

plan carrier. Bennett then cacted MetLife and initiated aaim, and MetLife provided short

15



term disability benefits for the period bfay 28, 2012, through June 27, 2012. Bennett has
identified no harm she suffered by being paid short term disability. Indeed, short term disability
is abenefit. See Butler £xxon Mobil Corp.838 F. Supp. 2d 473, 492 (M.D. La. 2012)

The retrieval of Windstream’s truck and towlas not an adversetam. Plaintiff left
work on May 22, 2012, and never returned. Duhegabsence, Windstream requested that she
return the company vehicle and tools, sl did not do so. On June 15, 2012, Windstream
retrieved the company vehicle and tools so thagmtechnicians working out of the Tulsa office
could perform their duties. Bennett was permitted to retain her company laptop and printer.
Windstream allows “home garaging” onlylimited circumstances. Specifically, when the
technician needs his or her vehicle first thingh@ morning to travel to a remote site and has
prior notice, the technician can tatke vehicle home the night before.

Windstream did not deny Bennett cross-tnagnopportunities. Thendisputed record
establishes that after Windstream acquired Paetec, it initiated an integration program that
involved cross-training of techeians from the two companies. The integration and cross-
training required technicians teport to the Tulsa office each wday at 8 a.m. Bennett refused
to do so, instead showing up mid-morning—wetéafmost technicians had been paired up and
departed. The testimony of D&vogers established that, as sule Bennett could not be fully
cross-trained.

Finally, the record does not support Bettiseclaim that shevas involuntarily
terminated. The letter Windstream sent heduly 26, 2012 gave her the option to return to
work, provide medical documentation supporting short term disability or resign. She understood
that if she failed to exercigme of these options, she woulddeemed to have abandoned her

job. She failed to elect one of these optiand instead, on the August 3, 2012 deadline, sent an

16



email accusing Windstream of subjecting hefdiscriminating conditions” and alleging the
employer’s “harassing, hateful and hostile caliéeh@aused undue stressast and pain which
affected my health.” Effective August 7, 2012¢ stas separated from employment for failure
to return from the leave of absence. Tbhart concludes plairffiwas not involuntarily
terminated.

Accordingly, the court finds Bennett hadédd to establish sheuffered an adverse
employment action.

c. Whether Bennett was Qualifiel for the Position at Issue

One of the requirements of Bennett's job was #he report daily to the Tulsa office at 8
a.m. because of the volume of Windstream’skaand customers in northeastern Oklahoma, and
in order to cross train. Bennett was unable @anaiiwilling to do this. Her failure to report to
Tulsa in a timely manner rendered her unqualified for the e Swilley v. City of Houston
2012 WL 29079, at *3 (5th Cir. Jan. 6, 2012) (ipli&f who was “affirmatively unwilling to
comply with the basic organizational mandatehfer position” was not qualified for the position
at issue)Williams v. Huntington Bancshares, In2006 WL 1406595, at *5 (M.D. Fla. May 22,
2006) (plaintiff who was not willing to work 4fours a week was not qualified for the position
of full-time Personal Banker, which reged employee to work 40 hours a weelgnks v.
Mountain States Tel. & Tel. Gd989 WL 226145, at **7-8 (D. @h Mar. 8, 1989) (plaintiff
who by her own admission could not perform duties of her position chesatth condition and
stress was not qualified for the position).

d. Whether Bennett was Treated Less Favorably
than Others Not in the Protected Class

The fourth prong of th&#icDonnell Douglagrima facie test requires a showing that the

plaintiff was treated less favorabilyan employees not in the peoted class. Under Fed. R. Civ.
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P. 56, plaintiff must come forward witdmissibleevidence of disparate treatment. Her belief
that she was discriminated againgithout more, is insufficientSee Doan v. Seagate Tech.,
Inc., 82 F.3d 974, 977 (10th Cir. 1996) (rejecting piiéf’'s claim that a reduction in force was
merely a pretext for pruning away unwantedotoyees and stated, “Speculation . . . will not
suffice for evidence.”)

With respect to her age discriminatiomioh, Bennett has offered no evidence of
disparate treatment. Regarding her gendsaroinination claim, Bennett contends two other
male employees—Steve Clark and Wilbert Todd—eammut required to report to manned offices.
However, she offers no admissible evidencsupport of this coeintion. Her statement
concerning Clark ismadmissible hearsagee Argo v. Blue Cross and Blue Shield of Kan., Inc.
452 F.3d 1193, 1199 (10th Cir. 2006) (“[A]t surarm judgment courts should disregard
inadmissible hearsay statements. ). Furthermore, Clark is not in the same group as Bennett.
And although Bennett testified Toehs not required to report the Tulsa office, she did not
know whether he reported to the Oklahoma City office.

Furthermore, Windstream has presentedenagé that a male employee, Dale Young,
commuted to the Tulsa office each day frokay, Oklahoma—a distance of some 50 miles—
consistently arriving at the office on time at 8@f. and staying until the end of his shift at
5:00 p.m. Additionally, Windstream has presented@vi@ that cross training was offered to all
employees, and that its policies regarding workpiajcgies and short-term disability apply to
all employees.

Bennett has failed to establish she was treltes favorably than male and/or younger

employees.
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2. Windstream’s Legitimate, Nondiscriminatory Reasons for its Actions

UndertheMcDonnell Dougladurden shifting framework, once the plaintiff has made

out a prima facie case, the employer must detewa “legitimate, nondiscriminatory reason for

the adverse employment actiorPinkerton v. Colo. Dep’t of Trans®63 F.3d 1052, 1064

(10th Cir. 2009).The employer’s burden is one of production, not persuafiaubele v.

Sprint/United Mgmt. Co342 F.3d 1117, 1135 (10th Cir. 2003). this case—even if the court

were to assume Bennett established a pfati@ case—Windstream has come forward with

legitimate, nondiscriminatory reasons for eackthefalleged adverse actions. Specifically:

With respect to the requirement that employeg®rt to their assigned offices at 8:00
a.m. each day, Windstream introduced testiynthat the requirement was implemented
to accomplish the integration of Paetec Mlmdstream; in addition, with respect to the
Tulsa office specifically, technigns were also required to repto the office due to the
volume of work and customelascated in the Tulsa areadnortheastern Oklahoma.

To the extent Bennett was denied crossiing opportunities, Windeeam has presented
evidence this was a result of her failtogimely report to the Tulsa office.

With respect to reporting Bennett’s alleged igjto its workers’ compensation carrier,
at the time of the injury, Windstream sveequired by Oklahoma law to report the
incident to its workers’ compensation insoca carrier and to éhOklahoma Workers’
Compensation CourtSeeOkla. Stat. tit. 85, § 322.

With respect to Bennett's referral to Witikam’s short-term disability carrier, the
policy applies equally to all employeesingnded for the befieof employees, and

serves legitimate, nondiscriminatory buess purposes of saring that injured
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employees do not return to work prematyraind promotes the retention of valuable
employees by providing them with inoe during periods of disability.

e The retrieval of the company vehicle andls from plaintiff occared because, due to
the large workload of techrians based in the Tulsa @i and shortage of company
vehicles, it was necessary for Windstreametassign the truckna tools, at least
temporarily, to another technician.

e Even if the court were to concludeB®ett was involuntarily terminated, Windstream
proffered evidence that, as set forth ia eople Practices manual, chronic attendance
problems, refusal to work and insubordination are grounds for termination. [Dkt. #36,
Ex. 1, pp. 29, 41, 72]. Itis undisputed that Benfaled to report to the Tulsa office on
a timely basis; her supervisors provided\wiéh a final coaching in an attempt to
address her attendance issues; Windstreaits, ‘ithree options letter,” gave her an
opportunity to return to wi; and that Bennett refused to return to work.

3. Pretext

Once an employer articulates a legitimakendiscriminatory reason for the adverse
employment action, the burden shifiack to the plaintiff tolsow there is a genuine dispute
about whether the proffered explanatwas pretext for discriminatiohobato v. New Mexico
Env't Dept, 733 F.3d 1283, 1289 (10th Cir. 2013).

Pretext can be shown by cdu weaknesses, implausibilities, inconsistencies,

incoherencies, or contradictions in the employer’s proffered legitimate reasons for

its action that a reasonable factfindmuld rationally find them unworthy of

credence and hence infer that theptyer did not actfor the asserted

nondiscriminatory reasons. Mere conjeettinat the employer’s explanation is a

pretext for intentional discrimination ian insufficient basis for denial of
summary judgment.
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Morgan v. Hilti, Inc, 108 F.3d 1319, 1323 (10th Cir. 1997)4tns omitted). “The relevant
inquiry is not whether the emplaye proffered reasons were widair or correct, but whether it
honestly believed those reasons and acted in good faith upon those b&lietsd v. City &
Cnty. of Denver365 F.3d 912, 924-25 (10th Cir. 2004) (citations omitted).

Bennett makes the blanket assertion that “the ‘reasons’ set forth by Windstream do not
pass muster.” [Dkt. #50 at 30]. She arguesresttely that Windstream should have not have
required her to report to the Tulsa office, mt@d a workers’ compensation claim, placed her on
short term disability, retrieved the companyxée and tools or seter the “three options
letter.” [Dkt. #50 at 27-28, 30-31]. However utorole is not to second guess an employer’s
business judgment3tover v. MartinezZ382 F.3d 1064, 1076 (10th C2004). And neither Title
VII nor the ADEA require employers tccord members of the protected clasferential
treatment.See Johnson v. Transp. Agency, Santa Clara Cnty,,4881.U.S. 616, 644 (1987)
(Stevens, J. concurring) (“It remna clear that [Title VII] does naequireany employer to grant
preferential treatment on thasis of race or genderBranson v. Price River Coal G®B53
F.2d 768, 772 (10th Cir. 1988) (“The ADEA dos najuige employers to accord members of the
protected class preferentiaéatment, but only thatdly treat age neutrally.”).

Bennett has failed to present evidenasating a genuine dispute about whether
Windstream’s proffered legitimate business reasare pretextual. Therefore, Windstream is
entitled to summary judgmenn Bennett’s Title VII and\DEA discrimination claims.

B. Retaliation Claim

Title VII forbids retaliation against emplegs who voice opposition to, or participate in

an investigation or proceeding alleging an urildwmployment practice by their employer. 42

U.S.C. § 2000e-3(a). Where—as here—plaintiff seeks to prove her retaliation claim through
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indirect or circumstantial evidence of discriminatory animusMbBonnell Douglasurden
shifting applies.Montes v. Vail Clinic, In¢.497 F.3d 1160, 1176 (10th Cir. 2007).

To establish a prima facie case of Title ¥&taliation, a plaintiff mst establish (1) she
engaged in protected opposition to discriminati@) she suffered an adverse action that a
reasonable employee would have considered raiyeaidverse; and (3 causal nexus exists
between her opposition and the employer’s adverse adtion.

Windstream contends Bennett has not established any of the three eféments.

Bennett asserts she “maddeatst three complaints to her supervisors about the
discriminatory conduct.” [Dkt. #50 at 33]. Sheedmot identify the complaints. However, the
record before the court shows that (1) she “thinks” she complained to Stover that she was being
discriminated against, but she doesn’t rememiden; (2) in a June 18, 2012 email to Area
Manager Koser she stated: “For your informaton what's going on and thank you for having a
talk with Todd. He hasn’t been harassing and hateful to me since.” [Dkt. #36, Ex. 20A]; and
(3) in her August 3, 2012 response to the€thoptions letter” she accused Windstream of
placing “discriminating conditions” on he[Dkt. #50, Ex. 10, Bennett Email].

However, Bennett's vague referencesdamplaining about “discrimination” satisfy
neither the first element (that she engaged in protected activity) nor the third element (causal
nexus between the protected activity and the ae\argon) of a prima facie case of retaliation.
“An employer’s action against an employee canndidmmausef that employee’s protected
opposition unless the employer knows the employee has engaged in protected opposition.”
Peterson v. Utah Dept. of Cor801 F.3d 1182, 1188 (10th Cir. 2002)hus, “a vague reference

to discrimination and harassment without any indication that this misconduct was motivated by

13 Windstream concedes a discharge from employment élverse action, but contends it did not “discharge”
Bennett; rather, she abandoned her j8be§ III.A(1) above.

22



race (or another category protected by Titl€ dbes not constitute protected activity and will
not support a retaliation claim&nderson v. Academy Sch. Dist, 202 Fed. Appx. 912, 916
(10th Cir. 2004).

Bennett has failed to come forward wetidence from which a reasonable factfinder
could conclude that those who decided to liiee had knowledge of herotected activity.See
Hinds v. Sprint/United Mgt. C0523 F.3d 1187, 1203 (10th Cir. 2008herefore, she has not
established a prima facie eagsf Title VII retaliation.

C. OADA Claim

Bennett asserts a claim for age and gender discrimination under the OADA. Under the
OADA, a defendant may assert any defense available to it under the ADEA or Title VII. Okla.
Stat. tit. 25, 8 1350(F). The TénCircuit has held that a pidiff's OADA claim fails if her
federal discrimination claims failSee Barzellone v. City of TuJs2000 WL 339213, at *5 (10th
Cir. Mar, 31, 2000).

D. Constructive Discharge Claim

Bennett asserts a claim of constructive disgdan violation of Title VII and the public
policy of Oklahoma, and seeks actual and punitive damages.

To the extent Bennett's claim is baseudviolation of Oklahora public policy—i.e., a
Burktort claim—such claims were abolisheffiective November 1, 2011, when the OADA was
amended to provide foexclusiveremedies within the state thfe policies for individuals
alleging discrimination in employment oretbasis of race, calonational originsex religion,
creed,age disability or genetic information.” Okl&tat. tit. 25, § 1101(A) (emphasis added).

With respect to Bennett's federal claitfg]onstructive discharge occurs when the

employer by itsllegal discriminatory actdias made working conditions so difficult that a
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reasonable person in the employee’s pasitwvould feel compelled to resigrSandoval v. City
of Boulder 388 F.3d 1312, 1325 (10th Cir. 2004) (emphaded). “Essentially, a plaintiff
must show that she h&ub other choicéut toquit.”” Sanchez164 F.3d at 534 (citingearous
v. Niobrara Cty. Mem’l Hosp128 F.3d 1351, 1356 (10th Cir. 1997)). In evaluating such a
claim, the court must “apply an objective taatler which neither themployee’s subjective
views of the situation, nor her employesisbjective intent. . are relevant.EEOC v. PVNF,
LLC, 487 F.3d 790, 805 (10th Cir. 2007) (citificgan v. Trs. of State Colls. in Col&55 F.3d
1263, 1270 (10th Cir. 2004)).

“The plaintiff's burden in a constructivestiharge case is substantial and showing that
the employer’s conduct meets the definitioritafgible employment action’ or ‘adverse
employment action’ is not necessarily sufficismestablish a constructive discharge because a
constructive discharge requir@ashowing that the workingpaditions imposed by the employer
are not only tangible ordzerse, but intolerablePVNF, 487 F.3d at 805..

Bennett’s constructive discharge claim faflsst and foremost, because she has not
established a prima facie case of any federal @nment discrimination law violations. Further,
even if she had presented evidence sufficiesstablish a prima fagifederal discrimination
claim, she has not shown she had “no other choice but to §aic¢hez164 F.3d at 534. To the
contrary, she was given the aftatives of supplying medical documentation of a disability,
returning to work or severing her employmegiaitionship. Clearly Bennett was unhappy with
her job after the Windstream takeover. wéwer, “not every unhappy employee has an
actionable claim of constructivesgharge pursuant to Title VII.Bolden v. PRC In¢c43 F.3d

545, 552 (10th Cir. 1994).
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IV. Conclusion
For the reasons set forth above, Windstream’s Motion for Summary Judgment [Dkt. # 36]
is granted.
ENTERED this 2% day of June, 2014.
Gesaa L. Hocece
GREGORYKJ FRIZZELL, CHTEF JUDGE

UNITED STATES DISTRICT COURT
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