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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA
LAVERN BERRYHILL,
Petitioner,
Case No. 13-CV-224-GKF-PJC

VS.

THE STATE OF OKLAHOMA;
THE THOMASSEYMOUR LAW FIRM,

N N N N N N N N N N

Respondents.

OPINION AND ORDER

On April 18, 2013, Petitioner, a state prisonarustody at the Oklahoma State Penitentiary,

located in McAlester, Oklahoma, filegbeo sedocument titled “Fed. R. Civ. P. Rule 60 B-4 Motion
the Judgment in the Above Cas€#&use of Action Against this &htiff is Null & Void” (Dkt. #
1). Based on Petitioner’s claim that there has lBe®8 year delay” in securing an appeal in his
underlying criminal cases, as filed in Oklahon@u@ty District Court, Case Nos. CF-90-1250 and
CF-90-1614, and his request for “immediate reléake,Clerk of Court opened this 28 U.S.C. §
2254 habeas corpus action. For the reasons disdoskd this Court lacks authority to consider
Petitioner’s claims. As a result, this action sballdismissed without prejudice to being refiled in
the appropriate judicial district.

To the extent Reioner challeges the validity of convictions, his claims arise under 28

U.S.C. § 2254._ Montez v. McKinn208 F.3d 862, 865 (10th Cir. 2000). A prisoner in custody

pursuant to the judgment and samte of a State court which has two or more Federal judicial
districts, such as Oklahoma, may file a petition fat wirhabeas corpus in either the district court

for the district wherein such persisrin custody or in the districbart for the district within which

Dockets.Justia.com


http://dockets.justia.com/docket/oklahoma/okndce/4:2013cv00224/34831/
http://docs.justia.com/cases/federal/district-courts/oklahoma/okndce/4:2013cv00224/34831/2/
http://dockets.justia.com/

the conviction was entered. 28 U.S8§2241(d). Each of such digtrcourts shall have concurrent
jurisdiction over the petition and the district cowtterein the petition is filed may, in the exercise
of its discretion and in furtherance of justicanisfer the petition to the other district court for
hearing and determination._Id.

In this case, Petitioner’s convictions were not entered in a county located within this judicial

district nor is Petitioner presently in custody witlthis judicial district. Petitioner’s convictions
were entered in Oklahoma County, Oklahoma, located within the territorial jurisdiction of the United
States District Court for the Western Distraft Oklahoma. 28 U.S.C. § 116(c). Petitioner is in
custody in Pittsburg County, Oklahoma, located witthe territorial jurisdiction of the United
States District Court for the Eastern DistricO#lahoma. 28 U.S.C. § 11§)( Pursuantto 28 U.S.C.
§ 2241(d), this Court may not properly considés tretition. The Court finds that the appropriate
forum for judicial review of any § 2254 claishallenging the validity of the convictions and
sentences entered in Oklahoma County is the USitatgs District Court for the Western District
of Oklahoma.

The Court recognizes that Petitioner attempts to link his claims to Harris v. Chahjidon

Okla. Case No. 90-CV-448-JOE. J&ld. # 1. That case involvedgroup of habeas corpus actions
from all three federal judicial districts @klahoma and required the Court to evaluiatiey alia,
whether excessive delays in adjudication okclircriminal appeals in state court constituted
violations of the petitioners’ rights to due process, equal protection, or effective assistance of
counsel. The case was resolved by a three-judgég@anposed of one judge from each of the three

federal judicial districts. Petitioner’s habeass;dided in W.D. Okla. Case No. 92-CV-378-T, was



one of many of the casdanown as the_“Harrigroup.™ However, Petitioner’s request for habeas
corpus relief, filed in W.D. Okla. CaseoN92-CV-378-T, was denied on December 30, 1994, by
Order entered in the Western District of Oklahoma. 8#ps://ecf.okwd.uscourts.gov. His
individual request for habeas corpus reliebwat resolved as part of the grouped Haraise. In
addition, in the instant case, Petitioner allegasalifraudulent” judgment was entered in F-1991-
918, the direct appeal from his Oklahoma Cgutnvictions. His allegations do not challenge
rulings entered in the Harrigse. Thus, the Court finds tiRatitioner’s reference to the Harcese

is inadequate to confer jurisdiction on this Court to review the validity of Petitioner’'s Oklahoma
County convictions.

The Court also recognizes that Petitioner seeks money damages from the Law Firm of
Thomas Seymour. S&kt. # 1. Money damages are not ava#an a habeas corpus case. To the
extent this action could be construed as &J42.C. § 1983 case, it would be subject to being
dismissed with prejudice for at least two reasdfisst, Petitioner claims his attorney mishandled
some aspect of his representation and thad, r@sult, he is entitled to compensation. However,

attorneys are not “state actdfor purposes of § 1983. SBescoe v. LaHup460 U.S. 325, 329 n.6

(1983) (stating that “even though the defectiveqrentince of defense counsel may cause the trial

'As of April 9, 1993, the “Harrigroup” was composed of approximately 284 habeas cases.
SeeHarris v. Championl5 F.3d 1538, 1552 (10th Cir. 1994).

’Petitioner’s motion is not a model of clarity. However, even if the motion could be
construed as a procedural challenge to any ruling entered in,Haerimotion would be denied. A
Rule 60(b)(4) motion must be filed “within a reasonable time.”Sse R. Civ. P. 60(c)(1). The
Harriscase was closed on October 24, 1996, or mareshxteen (16) years ago. Petitioner did not
file his motion within a reasonable time. Furthereydo the extent Petitioner attempts to assert or
reassert substantive grounds for habeas corpef hes motion would be dismissed as a second or
successive habeas petition filed without prior audadion from the Tenth Circuit Court of Appeals.
See28 U.S.C. § 2244(b)(3)(A).



process to deprive an accused person of higyiliean unconstitutional manner, the lawyer who
may be responsible for the unconstitutional staiemdoes not himself aonder color of state law
within the meaning of § 1983"). Second, any civil rights claim related to the Hagasion would

be time barred. More than sixteen (16) years have passed since the#&tmneas closed. Thus,
the two (2) year statute of limitations applicatoleivil rights claims in Oklahoma expired long ago.

SeeWilson v. Garciad71 U.S. 261, 276-80 (1985) (holding ttie statute of limitations for § 1983

is based upon the applicable state liantations for a private tort actionguper seded by statute on

other grounds, as stated in Jones v. R.R. Donnelley & Sons €Cb41 U.S. 369, 377-78 (2004);

Meade v. Grubhs841 F.2d 1512, 1522-24 (10th Cir. 1988).

To summarize, Petitioner is not confined in this judicial district nor does he challenge a
conviction entered by a state court located in tinicjal district. Therefore, this habeas corpus
action shall be dismissed without prejudice tobeifiled in the appropriate judicial districin
addition, to the extent this case could be colestias a 42 U.S.C. § 1983 civil rights action, it would

be subject to being dismissed with prejudice.

ACCORDINGLY, IT IS HEREBY ORDERED that this habeas corpus action is

dismissed without prejudice to being refiled in the appropriate judicial district.

DATED THIS 1st day of May, 2013.

[ D L2
GREGOR Y FRIZZELL, CHIEF JUDGE

UNITED STATES DISTRICT COURT

3petitioner is advised that the one-year limitatipasod applicable to his § 2254 claims, see
28 U.S.C. § 2244(d), appears to have expired long ago.
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