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UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

BRIDGET NICOLE REVILLA, et al., )
Raintiffs, ))
V. ; Casé\o. 13-CV-315-JED-TLW
STANLEY GLANZ, SHERIFF OF TULSA ))
COUNTY, et d. )
Defendants. ))

OPINION AND ORDER

Before the Court is the motion to dissi(Doc. 90) filed by defendants Correctional
Healthcare Companies, Inc., Correctionakalhcare Management of Oklahoma, Inc.,
Correctional Healthcare Managemeinc., Andrew Adusei, M.D Phillip Washburn, M.D., and
Christina Rogers, R.N. (collectively the “Healéine Defendants”). The Healthcare Defendants
request that the Court dismiss the claims ah&lMcCaffrey, as Personal Representative of the
Estate of Gregory Brown, and Christine Wright,Sgsecial Administrator ofhe Estate of Lisa
Salgado, as time-barred und®kla. Stattit. 12, 8 95(A)(11), which mvides a one-year statute
of limitations. There is no dispute that the G&dfrey and Wright claimgere commenced more
than one year, but less than two years, afteddahs of those plaintdf decedents. Thus, the
primary issue presented by the motion is whethe Court will apply to the McCaffrey and
Wright claims the one-year statute of limitatidoand in § 95(A)(11) or th two-year statute of
limitations generally applicdé to claims brought under 42 U.S.C. § 1983 and Oklahoma
wrongful death claims.

As plaintiffs note, the Healthcare Defentid dismissal motion, which is expressly

premised on Fed. R. Civ. P. 12(b)(6g€Doc. 90 at 2), was untimely. “A motion [under Rule
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12(b)] must be made before pleading if a resp@npleading is allowed.” Fed. R. Civ. P. 12(b).
The plaintiffs’ Amended Complaint was fildday 31, 2013. The Healthcare Defendants filed
prior motions to dismiss the Amended Complaint (Doc. 21, 22), the Court denied those motions
(Doc. 43, 44) in March, 2014, and the Healthcare Defendants filed their Answers to the
Amended Complaint (Doc. 48, 49, 53, 54, 55, 56, and 59) in early April, 2014. They filed the
instant motion to dismiss on March 9, 2015, alnws year after filing their Answers. The
motion was therefore untimely pursuanthe plain terms of Rule 12(b).

Some courts will convert untimely Rule 12(b)(6) motions to dismiss to motions for
judgment on the pleadings under Rule 12@®ge, e.g., Estate of Stevens ex rel. Collins v. Bd. of
Comm’rs of Cty. of San JuaB3 F. Supp. 3d 1368, 1371-72.kDM. 2014). The Healthcare
Defendants have not requested that the Canvert their motion to one for judgment on the
pleadings under Rule 12(c). Even construthg motion to dismiss as a timely motion for
judgment on the pleadings under Ru&(c), the Court finds that slh motion should be denied
at this time, as the Healthcare Defendants hasteprovided a definiie legal argument for
application of the one-year statute of limitation€ikla. Stat tit. 12, 8 95(A)(11) to the claims
asserted by McCaffrey and Wright.

The Healthcare Defendants assert that they filed their second motion to dismiss after they
“became aware of recent changes in the combaanholding that Okla. Stat. Ann. tit. 12, §
95(A)(11) applies to professional negligence actions involdglams which arose during a
period of incarceration, suds the instant action.(Doc. 94 at 2) (citingOlive v. Bd. of Cty.
Comm’rs of Bryan CtyNo. CIV-12-JHP, 2014 WL 4264799 (E.D. Okla. Aug. 27, 2014)). But
the portions oDlive upon which the Healthcare Defendants telargue that the McCaffrey and

Wright claims are time-barred under the onary&atute of limitations in § 95(A)(113deDoc.



90 at 7) were included only in a magistrate’s findings and recommendation anuoivad®pted
by the district judgdan that case. There, District Jlwlgames H. Payne determined the case
based on thevo yearstatute of limitations in § 95(3):

The Plaintiff's negligence claim is time-barred under the two-year statute of

limitations provided under § 95(3), dhis Court does not reach a holding

regarding whether the special one-yeaatate of limitations provided under 8§

95(11) should apply to these claims [T]his Court finds and orders that the

Report and Recommendation entered kg lthnited States Mastrate Judge on

June 2, 2014, is supported by the recand is AFFIRMED and ADOPTED by

this Court as its Findings and Ordexcept with respect to the United States

Magistrate Judge's findings regardinQkla. Stat. tit. 12,8 95(11) and that

statute's applicability to this case
Olive, 2014 WL 4264799, at *1 (italicadded). The Healthca®efendants’ reliance upddlive
is unavailing*

In response to the dismissal motion, pldis noted that the claims brought by
McCaffrey and Wright include wrongful deatieims brought by personal representatives and
claims under 42 U.S.C. § 1983, both of which are goe by a two-year atute of limitations.
(SeeDoc. 93). Oklahoma'’s wrongful death statutel she statute governing death claims against
health care providers licensed under the law®kihoma provide that such claims must be
commenced within two yearsSee Okla. Statit. 12, § 1053(A)Okla. Stattit. 76, § 18. Those
statutes are cited in plaintiffs’ response, the Healthcare Defendants did not discuss those
statutes or address plaifgi arguments in reply.

In addition, plaintiffs correctly noted itheir response that claims pursued under 42

U.S.C. § 1983 have typically been determinethéogoverned by Oklahoma’s two-year general

! Indeed, the Healthcare Defendants misgepnted the un-adopted portion of the
magistrate’s findings and recommendation to be the “holdin@lnf. (SeeDoc. 90 at 7). A
plain reading of th®live opinion reveals to the contrary, ag tistrict judge’decision applied
the two-year statute of limitations, exprgssfdid] not reach a holding” regarding the
applicability of 8 95(A)(11),and did not adopt the portion @he magistrate’s report and
recommendation regarding that statute.



tort statute of limitations. Plaintiffs also cited other cases in which federal district courts in
Oklahoma have declined to applige one-year limitations period d@kla. Stat.tit. 12, §
95(A)(11) to claims brought undg 1983. (Doc. 93 at 6-7). Agaithe Healthcare Defendants
failed to respond to those arguments or attempligbnguish the authorés cited. Rather, the
Healthcare Defendants merely urpat the Court apply the one-year state statute of limitations
based upon an alleged “[clommon sense interpoetat ... § 95(A)(11).”(Doc. 94 at 3-4). The
Court declines that invitation, because thealhcare Defendants have not provided adequate
authorities or arguments and have failed tdimysiish the plaintiffs’ lgal authorities, which
generally require the gpcation of a two-yealimitations period.

Based on the foregoing, the Healthcare Defendants’ motion to dismiss / motion for
judgment on the pleadings (Doc. 90§nied.

SO ORDERED this 29th day of October, 2015.

JOHN ZDOWDELL
UNITED SYATES DISTRICT JUDGE



