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UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA
EMPIRE BANK,
Plaintiff,
V. Case No. 13-CV-0388-CVE-PJC

BILL J. DUMOND, et al.,

Defendants.

N N N N N N N N N

OPINION AND ORDER

Now before the Court is defendants’ Motion to Certify Question of Law to the Oklahoma
Supreme Court (Dkt. # 1C. The defendants other than Paula Tate (moving defendants) ask the
Couri to certify a questiol to the Oklahomi Suprem Couri concernini the interpretatiol of Okla.

Stat. tit. 12, § 686:

Whethe the seconparagrap of 12 0.S 8686 unles: otherwistexpress| waived,

appliestoaguarantc asapersolor corporatiordirectly or indirectly or contingently

liablefor arindebtednessecure by amortgagionrea property entitlingguarantor

to se off the fair anc reasonabl marke value of mortgage property against the

money judgment demanded?

Dkt. # 103, at 1. Moving defendants claim thatdhswer to their proposed question of state law
“may be determinative of an issue pending in this action regarding any deficiency the guarantors
may be liable for.”_Idat 4. Plaintiff Empire Bank (Empiréas not yet responded; however, there

iS no need for it to do so.

Moving defendats are guarantor of a deb on which the borrowe has defaulted The
collatera for the deb has beer sold at a foreclosure (trusteggle. On March 7, 2014, moving

defendant filed a motior for summar judgment seeking a determination that Oklahoma law

govern:theirguarantiestharOkla. Stat tit. 12§ 68€ applie:to guarantor:anc thaithey are entitled
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to set off of the fair market value of theoperties securing the obligation underlying their their
guaranties Dkt. # 72. On March 14, 2014, Empire filed a motion for partial summary judgment
seekin( a determinatio thai defendani owe a deficiency to it, thai Missour law governs the
calculatior of the deficiency that sectior 68€ doe« not apply to guarantors«anc that defendani are
noi entitlec to se off the fair marke value of the propertie securin(the obligatior underlyin¢ their
guaranties Dkt. # 76. Moving defendants did not request certification of any question to the
Oklahomi Suprem Couriin their motion for partial summary judgment, their reply in support of
that motion, or their response to Empire’s motion for partial summary judgment.

OnJune¢ 24,2014 the Court grantec moving defendants motior for summar judgmen to
the exten thaiit sough a determinatio that Oklahomilaw govern: all aspect of the guarantie and
deniecit in all othelirespects Dkt. # 99, at 18. The Court also granted Empire’s motion for partial
summar judgmentothe exten thaiit sough adeterminatio thaianydeficiencyowecis calculated
by subtractinithe proceed of the foreclosurisale: fromthe balanciowec unde the guarantie and
deniecit in all otheirespects I1d. In doing so, the Court deternaith that section 686 did not apply
to guarantors 1d. at 13. Moving defendants now ask the Court to certify a question of law to the
Oklahoma Supreme Court.

The decisiorto certify a questiol of law to a state court is within the discretior of afederal

district court See Oliveros v. Mitchell, 44€ F.3d 1091, 1093 (10th Cir. 200¢Coletti v. Cudd

Pressur Contro, 165F.3c 767 775 (10tt Cir. 1999) Allstate Ins. Co.v. Brown, 92CF.2c 664 667

(20tr Cir. 1990) Under Okla. Stat. tit. 20, 8§ 1602, thel@oma Supreme Court has the power to
accept a certified question frca federa court if the outcome of the federal litigation depends on

acontrollincissu¢of statelaw anctheissu¢canno beresolve(by referenc to ar Oklahomistatute,



constitutione provision or judicial decision Certification is appropriate “where the legal question
al issue¢ is nove anc the applicabl¢ state law is unsettled,” but a federal district court is not

compellecto certify suct issue to astatecourt Society of LIoyd’s v. Reinhar, 40z F.3c¢982 1001

(10tF Cir. 2005) “Certification is not to be routinely invoked whenever a federal court is presented

with ar unsettleiiquestiol of state law.” Armijo v. Ex Cam Inc., 84Z F.2c 406 407 (10th Cir.
1988).

The Courifindsthaimovinc defendanthave unreasonab delayetin filing this motior and
the timing of the motior suggesi thai movinc defendars are simply seeking another bite at the
apple following unfavorabli rulings on their motior for partia summar judgmen anc Empire’s
partia motior for summar judgment Moving defendants did not believe that there was an unclear
issu¢of statelaw until the Courirulec onthe motions for partia summar judgmentand generally,
courts shoulc not certify a questiol to a state couri wher the reques for certificatior is made after

ar advers decisioragainstherequestin party Cf. Enfieldexrel. Enfieldv. A.B. ChanciCo., 228

F.3c1245 1255 (10tF Cir. 2000) Itis also likely that the Q&homa Supreme Court would decline
to answer moving defendants’gposed question, because this Court has issued a ruling on the
motions for partia summar judgment and the Okloma Supreme Court will not engage in

appellat review of a federa court decisior through the use of a certified questicSee Cray v.

Deloitte Haskin:& Sells, 925 P.2¢ 60,63 (Okla. 1996) If there were truly an unclear issue of state
law, the appropriat time to reques certificatior of a questioi to the Oklahoma Supreme Court
would have been when moving defendants originally filed their motion for summary judgment.
Moving defendant failed to make a timely reques to certify a question of law to the Oklahoma

Suprem Court anc thisis a sufficieni reasoi to deny moving defendants motion The Court has



alscreviewe(the motionsfor partia summar judgmen ancrelatecbriefing, aswell asthe Court’s
opinior anc ordel (Dkt. # 99), and finds that there is no unse questioi of stat¢ law thai would
be appropriat for certification In addition, the issue is not ndyvas the Oklahoma Supreme Court

has addresse this issue previously Se¢ Bank of Okla. N.A. v. Rec Arrow Marine Sale: & Serv.,

Inc., 224 P.3c 685 689 694 697 (Okla. 2009); Riverside Nat'l Bank v. Manolaki€13 P.2d 438,

441 (Okla. 1980). The proposed question simppresses moving defendants’ disagreement with
the Court’s decision, and the appropriate mdansnoving defendants to challenge the Court’s
decision is through an appeal to the Tenth Circuit after a final judgment has been entered.

IT ISTHEREFORE ORDERED that defendants Motion to Certify Questiol of Law to
the Oklahoma Supreme Court (Dkt. # 102denied.

DATED this 10tt day of July, 2014.

&M&L-)/ EA/\/?

CLAIRE V. EAGAN (UJ
UNITED STATES DISTRICT JUDGE




