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UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA
EMPIRE BANK,
Plaintiff,
V. Case No. 13-CV-0388-CVE-PJC

BILL J. DUMOND, et al.,

Defendants.

N N N N N N N N N

OPINION AND ORDER

Now before the Court are Plaintiff EmpiBank’s Motion to Dismiss the Counterclaim of
Defendant Paula Tate (Dkt. # 20)d Plaintiff Empire Bank’s M@n to Dismiss the Counterclaim
of Defendants Rebecca J. Dumond, JacquiMarouk, and Pamela R. Boone (Dkt. # (Empire
Bank (Empire) argues that defendant Paula’$ ateinterclaim and defielants Rebecca J. Dumond,
Jacqu Ann Marouk anc Pameli R. Boone’s counterclair shoulc be dismisse becaus guarantors
are nol coverecunde the Equa Credit Opportunity Act (ECOA) anc because the counterclaims
were not timely filed. Tate, Dumond, MaroukydaBoone (collectively, Spousal Guarantors)
respon thai the statutc of limitations is eithel inapplicabl¢ or shoulc be tolled anc thar guarantors
are covered by the ECOA.

l.

In April 2008, Sundance Valley Development, LLC (Sundance) and Citizens National Bank
of Springfield (CNB) entered into a consttion loan agreement for the construction and
development of real estate in Nixa, MissolDkt. # 1, at 6. Sundance also executed a promissory

note in the principal amount of $12,000,000 payable to CNBAIlsb in April 2008, a number of
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individuals and entitieincludinc the Spouse Guarantors execute uaranties of various amounts
of Sundance’s indebtedness. ; kke alsdkt. # 16, at 2.

The guarant execute by Paul: Tate was alsc execute by Kennetl L. Tate hel husband,
and related entities. D # 1,a19-10 Dkt. # 16, a1 3. It was limited to 20.99% of the promissory
note, or $2,310,000. Dkt. # 1, at 10; Dkt. # 163.afThe guaranty executed by Rebecca Dumond
was also executed by Bill J. Dumond, her husbandrelated entities. Dkt. # 1 at 8; Dkt. # 25, at
3. It was limited to 24.37% dhe promissory note, or $2,681,2! Dkt. # 1, at 8; Dkt. # 25, at 3.
The guaranty executed by Jacqui Ann Marouls &0 executed by John Sarkis Marouk, her
husband, and related entities. Dkt. # 1 at 11; Dkt. # 25, at 5. It was limited to 18.37% of the
promissorynote or $2,021,250Dkt. # 1, al 11-12 Dkt. # 25, al 5. The guaranty executed by
Pamela Boone was also executed by Robertd®nB, her husband, and related entities. Dkt. # 1
at 13; Dkt. # 25, at 5. It was limited 73.12% of the promissory note, or $8,043,"Dkt. # 1, at
13; Dkt. # 25, at 5.

On October 15, 2010, CNB and Empimerged. Dkt. # 1, at 6. Empire was the surviving
entity and succeeded the right, title, and interest of CNB. Id.

In May 2012, Empire, Sundance, and the guarardf Sundance’s indebtedness, including
the Spousal Guarantors, entered intoagification and extension agreement.; fke alsdkt. #
16, at 3; Dkt. # 25, at 2. An initial payment waade by Sundance to Empire and, pursuant to the
extension agreement, the maturity date ofrémaining balance due on the promissory note was

extended to December 4, 2012. Dkt. # 1, at 7; sedisat 25, at 2. On December 4, 2012, the

! As of July 26, 2013, Paula Tate and Kenneth L. Tate were in the midst of divorce
proceedings. Dkt. # 16, at 5.



promissory note matured and all amounts dutherpromissory note became payable to Empire.
Dkt. # 1, at 7. Empire alleges that Sundance has failpay the amoun due on the promissory

note ancis in default 1d. Empire further alleges that the Spousal Guarantors, among others, have
failed to pay their guarantee portions of the amoun owec unde the promissor note 1d.at9-10,

12, 14.

Empirefiled suitseeking inter alia, fromthe Spouse Guarantor the amount it believe:are

owed to it under their respective guarantield. al 9, 11-12 14. Tate filed an answer and
counterclaim. Dkt. ## 16, 18. In her counterclaim, Tate alleges that she was required to sign a
guaranty because she was the spouse of Kenn&tité,. and for no otheeason. Dkt. # 16, at 6.

Tate alleges that requiring her to sign a gugrargrely because of her marital statusviolation

of the ECOA. 1d. Tate seeks a declaration that, because it is in violation of the ECOA, the guaranty
is void, unenforceable, cancelable, or rescindable.atld. Tate also seeks equitable relief of
recoupment, and recovery of the payments skartade towards the promissory note, as well as
attorney fees and costs. IBumond, Marouk, and Boone filed answer and counterclaim. Dkt.

## 25, 32. In their counterclaim, Dumond, Marouk, andrg allege that they were required to sign
guaranties because they are the spouses of Bill J. Dumond, John Sarkis Marouk, and Robert B.
Boone, and for no other reason. Dkt. # 25, at 8-9. They allege that requiring them to sign guaranties
merely because of their marital status iviolation of the ECOA. Id.at 9. They alsc seel a
declaratioithat, because they are in violation of the ECOA, their guaranties are void, unenforceable,
cancelable, or rescindable. [@hey also seek equitable relief of recoupment of “the amount of all
damages sought by Empire Bank, including attorney fees and costs incurred in connection with this

Counterclaim and the defense of this action.” Id.



Empire filed a motion to dismiss Tate’s coenddaim and a brief in support. Dkt. ## 20, 21.
In its brief, Empire argues that Tate’s countairolis time barred and that the ECOA is inapplicable
because it does not apply to guarantors. Dkt. # 21 at 1. Empire also filed a motion to dismiss
Dumond, Marouk, and Boone’s counterclaim and &f lmisupport. Dkt## 35, 36. In its brief,
Empire argues that Dumond, Marouk, and Booneimterclaim is time barred and that the ECOA
is inapplicable because it does not apply to guarantors. Dkt. # 36 at 1.

.

Empire asserts that the Spousal Guarantors taaled to state a claim upon which relief can
be granted, and it asks the Court to dismiss the Spousal Guarantors’ counterclaims pursuant to
Federal Rule of Civil Procedure 12(b)(6).clonsidering a motion to dismiss under Rule 12(b)(6),
a court must determine whether the claimastdtated a claim upon which relief may be granted.
A motion to dismiss is properly granted wheocainterclaim provides no “more than labels and
conclusions, and a formulaic recitation of tlements of a cause of action.” Bed Atl. Corp.
v. Twombly, 550 U.S. 544, 555 (2007). A counterclaim nugsitain enough “facts to state a claim
to relief that is plausible on its face” and the @attallegations “must be enough to raise a right to
relief above the speculative level.” Sige (citations omitted). “Oce a claim has been stated
adequately, it may be supported by showing any sktoté consistent with the allegations in the

complaint.” 1d at 562. Although decided within an antitrust context, Tworféskpounded the

pleading standard for all civil actions.” Ashcroft v. Ighab6 U.S. 662, 684 (2009). For the

2 On November 15, 2013, Empire filed an unoppaosedion for leave to file an amended
complaint. Dkt # 49. The motion was gteah, however, the amended complaint does not
impact the pending motions to dismiss. Dkt. # 50. The amended complaint changes only
the amount sought in recovery. CompBid. # 1, withDkt. # 51.
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purpose of making the dismissal determinatiarguat must accept all the well-pleaded allegations
of the counterclaim as true, even if doubtfulactf and must construe the allegations in the light

most favorable to claimant. S&aombly, 550 U.S. at 555; Alvarado v. KOB-TV, L1,@93 F.3d

1210, 1215 (10th Cir. 2007); Moffett v. Halliburton Energy Servs., B8l F.3d 1227, 1231 (10th

Cir. 2002). However, a court need not accept asliase allegations that are conclusory in nature.

Erikson v. Pawnee Cnty. Bd. of Cnty. Comm’#63 F.3d 1151, 1154-55 (10th Cir. 2001).

“[Clonclusory allegations withdwsupporting factual averments arsufficient to state a claim upon

which relief can be based.” Hall v. Bellmd®85 F.2d 1106, 1109-10 (10th Cir. 1991).

A.

Spousal Guarantors filed their counterclaims more than five years after executing the

guaranties. Empire argues that the Spousaldat@is’ counterclaims are time barred and that the

Spousal Guarantors are therefore unable to state a claim upon which relief can be granted.
ECOA, 15 U.S.C.8 1691-1691f (2012), providesa private right of action, 1&g 1691e(a). The

Spousal Guarantors’ claims accrued when they signed their guaranti®ali8eev. Homecomings

Fin., LLC, 677 F. Supp. 2d 233, 239 (D.D.C. 2010) (holdheg a plaintiff's ECOA claim accrued

at the time she signed the allegedly discriminatloayn documents). The statute of limitations on
claims arising under the ECOA is currently five years.8ld691e(f). However, at the time the

guaranties were initially signed, the statutdimitations was two years. 15 U.S.C.§ 1691e(f)

The

(2010),_.amended bpodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank

Act), Pub. L. No. 111-203, 124 Stat. 1376 (2010). éspmption against retroactive legislation

applies “unless Congress has clearly manifestedtést to the contrary.” Hughes Aircraft Co. v.




U.S. ex rel. Schumeb20 U.S. 939, 946 (1997). There is ndication that the Dodd-Frank Act’s

five year statute of limitation is intended todgplied retroactively. Citgo Petroleum Corp. v. Bulk

Petroleum Corp.No. 08-CV-654-TCK-PQ, 2010 WL 3212751, at *8.4 (N.D. Okla. Aug. 12,

2010). Therefore, a two yeaasite of limitations would havigegun running in April 2008, when
the Spousal Guarantors signed the initial guaranties, and would have barred claims brought after
April 2010. The Spousal Guarantors’ counterclaims were brought in 2013.

The Spousal Guarantors argue that theintdaarising from their initial guaranties are not
time barred, because of the continuing violationtiiioe. The Spousal Guarantors argue that the
extension agreement signed in May 2012 also violates the ECOA and is sufficient to render
Empire’s conduct a continuing violation. Under toatinuing violation doctrine, when a plaintiff
“challenges not just one incident of conduct violative of the Act, but an unlawful practice that

continues into the limitations period,” any staleneoncern disappears. Havens Realty Corp. v.

Coleman 455 U.S. 363, 380-381 (1982) (footnote omittéa)plying the continuing violation
doctrine to the Fair Housing Act). However, tantinuing violation doctrine is not applicable to

discrete discriminatory acts, even if those acts are related. N&8eR.R. Passenger Corp. V.

Morgan 536 U.S. 101, 113 (2002) (discussing the continuing violation doctrine in the context of
the Civil Rights Act of 1964). Because the signiighe extension agreement was a discrete act,
no continuing violation exists; the extension agreets insufficient to revive time barred claims

based upon the original guarantie®ecause the continuing violation doctrine does not apply,

3 The Spouse Guaiantors’ counterclaims do not statg/Zlaims based upon the extension and
modificatior agreemen all of their claims are basei upor the original guaranties Se¢ Dkt.
## 16, 25.



Empire’s argument that the continuing viotatidoctrine should not apply because the Spousal

Guarantors have waived any claims based upon the extension agreement need not be ‘addressed.
The Spousal Guarantors also argue that, étba statute of limithons has run, they may

still assert an ECOA violation hyay of recoupment. Recoupment allows a debtor who has been

sued based upon a transaction to assert a claim arising from the same transaction as a “defense”

against the creditor. _Citgo Petroleum Corp. v. Bulk Petroleum (¢égp.08-CV-654-TCK-PJC,

2010 WL 3212751, at *2 n.2 (N.D. Okla. Aug. 12, 2010he amount sought in recoupment may

not exceed the amount of the primary claim sought by the creditotAlliough ‘recoupment’ as

a procedural device ‘has largely been superseded by the counter-claim provisions of the Federal
Rules of Civil Procedure,” recoupment is stiled to avoid statutes of limitation.”_I@uoting

Mayes v. Chrysler Credit Corpl67 F.3d 675, 677 (1st Cir. 1999)). A counterclaim based in

recoupment is construed and treated as a def&ig Petroleum Corp. v. Bulk Petroleum Corp.

No. 08-CV-654-TCK-PJC, 2010 WL 3931496, at *2 (N.D. Okla. Oct. 5, 2010).
An ECOA claim may be asserted defensively under the doctrine of recoupment. Citgo

Petroleum Corp2010 WL 3212751, at *4; see alBolduc v. Beal Bank, SSB67 F.3d 667, 672

(st Cir. 1999); Silverman v. Eastrich Multiple Investor Fund, l5R.F.3d 28, 32-33 (3rd Cir.

1995). The Spousal Guarantors may assert an ECOA violation through recoupment.
The Spouse Guarantor seel thai their respectiv guarantie be rulec void, unenforceable,
cancelable or rescindable Dkt. # 16, at 7; Dkt. # 25, at 9. This relief is permissible under the

doctrine of recoupment; the Spousal Guarantors are, fiea, asserting a counterclaim of equal

4 Consequently, Dumond, Marouk, and Boone’s argument that the waiver may have been
ineffective (sedkt. # 41, at 4-5) also does not need to be addressed.
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value to Empire’s primary claim. However, Tate also seeksrexover the payments already made
by helto Empire on herguaranty Dkt. # 16, at 7. The amousught in a recoupment claim may

noi exceeithe amoun of the primary claim asserte by the creditor Citgo Petroleur Corp, 2010

WL 3212751a1*2 n.2. In effect, recoupment is merely aelese against a claim asserted against
the defendan See Bolduc, 167 F.3cal 672 Recoupment does not allow a defendant to assert a
counterclair for more thar whai is bein¢ sough by the plaintiff -- i.e., recoupmer doe¢not allow

a defendar to seel additiona recoven beyon( negatin( the plaintiff's claim. Tate is already
seekincar amoun equa to Empire’s claim against her; r@eery of the payments made on her
guarantis bein¢ soughin additior to negatincgEmpire’s claim. Under the doctrine of recoupment,
Tate will be unabl¢to recove the payment that she has alread' made as pursuin¢those¢ payments

will resul in hel counterclair seekin( a greate amoun thar the amoun asserted by Empire.
Thereforethe portior of Tate’s counterclair seekingcompensatic for the payment alread'made

to Empire on her guaranty should be dismissed.

The Spouse Guarantor alscargu¢thatar ECOA violationmaybe asserte a<ar affirmative
defens baseionillegality. Dkt. # 22, at 7; Dkt. # 41, at 2. These arguments need not be addressed,
asEmpire’smotionsto dismis:seelto dismis:the Spouse Guarantors counterclaimsnoito negate
the affirmative defense the Spouse Guarantor have plead See generally, Dkt. ## 20,21, 35, 36.

B.

As the basis for their equitable claim ofeeapment, Spousal Guarantors argue that Empire
[CNB] violated the ECOA in requiring the guates. Empire argues that guarantors are not
applicants under the ECOA and are not protebted. The ECOA prohibits discrimination by

creditors “against any applicant, with respectrip aspect of a credit transaction . . . on the basis



of ... sex or marital status.” 15 U.S.C. § 1691 (e of the purposes of the ECOA “is to eradicate
credit discrimination waged against women, esgigainarried women whorereditors traditionally

refused to consider for individuatedit.” Anderson v. United Fin. Gd&66 F.2d 1274, 1277 (9th

Cir. 1982). Another purpose dhe statute was “to prevent loans from being conditioned

automatically on the securing of the signature ofnon-borrowin¢ spouse. Mayes v. Chrysler

Credit Corp, 167 F.3d 675, 676 (1st Cir. 1999).

The Federe Reserv Boarc has promulgate Regulatiol B, whichimplement the ECOA.
68 Fed. Reg. 13144, 13144 (March 18, 2003). “In addition to a general prohibition against
discriminationthe regulatior contain: specificrules concerning the takinc anc evaluatior of credit
applications, how credit history informationéported on accounts useddppuses, procedures and
notice«for credirdenial:ancotheladvers-action anclimitations onrequiring signature of persons
othelthar the applican on creditdocuments. 68 Fed. Reg. 13144, 13144. égulation B sets up
a comprehensive scheme outlining when a credismriminates based on sex or marital status by

requiring the signature of a spouse on any credit instrument.” Citgo Petroleum2Dafp WL

3931496, at *4.
Regulation B provides:

(1) Rule for qualified applicant. Except@®vided in this paragraph, a creditor shall

not require the signature of an applicant's spouse or other person, other than a joint
applicant, on any credit instrumenttife applicant qualifies under the creditor's
standards of creditworthiness for the amount and terms of the credit requested. A
creditor shall not deem the submission of a joint financial statement or other
evidence of jointly held assets as an application for joint credit.

In 2011, the Consumer Financial Protection Bureau became the agency charged with
implementing the ECOA. Compafis U.S.C. § 1691b (2011), wittb U.S.C. § 1691b
(2010).



12 C.F.R.8202.7(d). “For purpos#<s 202.7(d), the term [applicant] includes guarantors, sureties,
endorsers, and similar parties.” 12 C.F.R. § 202.2(e). The Official Comments to 8§ 202.7 explain
further that a “guarantee on an extension of cregaisof a credit transtion and therefore subject
to the regulation,” and that
[t]he rules in § 202.7(d) bar a creditor freaquiring the signature of a guarantor's
spouse just as they bar the creditor from requiring the signature of an applicant's
spouse. ... If an evaluation of the finahcircumstances of an officer indicates that
an additional signature is necessary, havethe creditor may require the signature
of another person in appropriate circumstances in accordance with § 202.7(d)(2).
68 Fed. Reg. 13144, 13192.

One circuit court has expressed doubt that ttme tapplicant” can be interpreted to include

guarantors, calling into question the proprietiRefjulation B._Moran Foods, Inc. v. Mid-Atl. Mkt.

Dev. Co, 476 F.3d 436, 441 (7th Cir. 2007 .hat court’s position appears to be the minority view.

See, e.g.Silverman v. Eastrich Multiple Investor Fund, L..B1 F.3d 28, 30-331 (3rd Cir. 1995)

(accepting the Federal Reserve Board’s definitif “applicant”); Citgo Petroleum Corf2010 WL

3931496, at *9 (ddiming to follow Moranand adhering to Regulation B); F.D.I.C. v. Medmark,

Inc., 897 F.Supp. 511, 514 (D. Kan. 1996dncluding a guarantor may assert an alleged ECOA

violation defensively); Bank of the West v. Kling2 N.W.2d 453, 458 (lowa 2010) (holding that

guarantors are “applicants” under the ECOA); Eure v. Jefferson Nat’'| B48IS.E.2d 417,417-18,

421 (Va. 1994) (determining that requiring a spoggeranty in violation of Regulation B is a

violation of the ECOA); W. Star Fin., Inc. v. Whité P.3d 502, 505-0¢Okla. Civ. App. 2000)

6 That cour reasone that the terr “applicant” is unambiguou (anc doe: not include
guarantors), that including guarantors would expand liability beyond what Congress
intended, anthatif ar applicant’«spous: is requirec to sigr a guaranty of the applicant’s
debt it isthe applicanwhchasbeerdiscriminateiagainstnoithe guarantor Morar Foods;

476 F.3d at 441.
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(allowing the claim of a spousal guarantor thatrights under the ECOA wexgolated to proceed

to trial); see alsMayes v. Chrysler Credit Cord.67 F.3d 675, 677 (1st Cir. 1999) (“The paradigm

case is the spouse who is wrongly made toguarantee a debt but may be unconscious of the
violation . . ..").

Empire urges this Court to accept the rationale of Mosduile the Spousal Guarantors ask
that this Court to reaffirm the reasoning of City@hether the term “applicant” includes guarantors
is not unambiguous. Accepting that the term incbuglearantors would best effectuate the ECOA’s
goal of preventing discrimination based upon mbsii@us. Additionally, adopting the reasoning
of Moran would result in the elimination of “enéiraspects of the Federal Reserve Board’s

implementation scheme.” Citgo Petroleum Co?p10 WL 3931496, at *9. Therefore, this Court

declines to follow Moramnd instead follows Regulation B. Consequently, the Spousal Guarantors
are applicants under the ECOA, and their counterclaims for declaratory relief and recoupment
should not be dismissed for failure to state a claim.

IT IS THEREFORE ORDERED that Plaintiff Empire Bank’s Motion to Dismiss the
Counterclaim of Defendant Paula Tate (Dkt. 5) is granted in part and denied in part; it is
grante(as tc Pauli Tate’s claim for the recoven of all payment made¢ by helunde the guaranty,
and denied in all other respects.

IT IS FURTHER ORDERED that Plaintiff Empire Bank’s Motion to Dismiss the
Counterclaim of Defendants Rebecca J. Dumaachui Ann Marouk, and Pamela R. Boone (Dkt.

# 35) is denied.
DATED this 3rc day of December, 2013. M j/ -
Al

CLAIRE V. EAGAN (_J
UNITED STATES DISTRICT JUDGE
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