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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

EMPIRE BANK, )

Plaintiff, ))
V. ; Case No. 13-CV-0388-CVE-PJC
BILL J. DUMOND, et al., )3

Defendants. )

OPINION AND ORDER

Now before the Court are Defendants’ Muotifor Partial Summary Judgment (Dkt. # 72)
and Plaintiff Empire Bank’s Motion for PartiSummar Judgment (Dkt. # 76). The defendants
otheithar Pauli Tate (movinc defendants arguein their motior for partia summar judgmenithat
they owe a deficiency to Empire Bank (Empire) that Oklahomilaw govern: their guaranties that
Okla. Stat. tit. 12, 8§ 686, applies to guarantors, and that they are entitled to set off the fair market
value of the propertie securin(the obligatior underlyin¢theirguaranties. Dkt. # 72. In its motion
for summary judgment, Empire argues that defendants owe a deficiency to it, that Missouri law
governs the calculation of the deficiency, that section 686 does not apply to guarantors, and that
defendants are not entitled to setthe fair marke value of the propertie securin(the obligation
underlying their guaranties. Dkt. # 76.

l.

On April 9, 2008, Sundance Valley Developrdr C (Sundance)rad Citizens National
Bank of Springfield (CNB) entered into a constroi loan agreement for developing real estate in
Nixa, Missouri. Dkt. # 72, at 7; Dkt. # 79,%t The same day, Sundance executed a promissory

note “in the principal amount of $12,000,000.00 fydo0 CNB.” Dkt. # 72, at 7; sedsoDkt. #
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79, at 5. The promissory note sthat it will be governed by tlhew of Missouri. Dkt. # 79-1,

at 2. The note was to mature on April 9, 2010. BKI6, at 2; Dkt. # 82, at 3; Dkt. # 83, at 6. Also
on April 9, 2009, Sundance conveyed 190 acrddixa (Sundance Valley Property) by deed of
trust, and Green Valley Land, LLC (Green Vg)leonveyed 120 acres in Nixa (Green Valley
Property) by deed of trust, “to Leland L. Gangwas trustee, to secure the payment of the
[promissory note].” Dkt. # 72, at 7; salsoDkt. # 76, at 2; Dkt. # 79, at 5; Dkt. # 82, at 3; Dkt. #
83, at 6. Both deeds of trust designate Misslewrias governing. Dkt. #9, at 6-7; Dkt. # 84, at

2. Five days prior, defendants “executed guarantieafted by CNB, ithe State of Oklahoma in
connection with the CNB loan tau8dance.” Dkt. # 72, at 7-8; saksoDkt. # 79, at 5. Section 7
of each guaranty provides:

The Undersigned waives any and all deésglaims, and discharges of Borrower,

or any other obligor, pertaining to Indeldhess, except the defense of discharge by
payment in full. Without limiting the geerality of the foregoing, the Undersigned

will not assert, plead or enforce against Leraayy defense of waiver, release, statute

of limitations, res judicata, statute of frauds, fraud, incapacity, minority, usury,
illegality or unenforceability which may be available to Borrower or any other
person liable in respect of any IndebtesB)er any setoff available against Lender

to Borrower or any such other person, whether or not on account of a related
transaction. The Undersigned expressly agrees that the Undersigned shall be and
remain liable, to the fullest extent permitted by applicable law, for any deficiency
remaining after foreclosure of any mortgage or security interest securing
Indebtedness, whether or not the liability of Borrower or any other obligor for such
deficiency is discharged pursuant to stator judicial decision. The Undersigned
shall remain obligated, to the fullest extent permitted by law, to pay such amounts
as though the Borrower’s obligations had not been discharged.

Dkt. # 72, at 8 (quoting Dkt. # 72-8t 2; Dkt. # 72-4, at 2; Dkt. #2-5, at 2; Dkt. # 72-6, at 2); see
alsoDkt. # 79, at 5.
“On October 15, 2010, CNB and Empire executed an agreement of merger that combined

the two banks with Empire the surviving entgycceeding the right, title and interests of CNB.”



Dkt. # 72, at 8;_sealsoDkt. # 79, at 5. Between April 2010 and May 2012, CNB, Empire,
Sundance, Green Valley, and all guarantors “entered into a number of Modification and Extension
Agreements whereby the maturity date of the Promissory Note was extended.” Dkt. # 76, at 3;
seealsoDkt. # 82, at 3; Dkt. # 83, at 6. My 12, 2012, Empire, Sundaa, Green Valley, and
defendants entered into another modificationextension agreement, which extended the maturity
date for the promissory note to December 4, 2012. DK6, at 3; Dkt. # 82t 3; Dkt. # 83, at 6.

The promissory note matured on December 4, 20K2. # 72, at 8; Dkt. # 79, at 5. “As a
result, all amounts due and owing under the Promissory Note and other Loan Documents became
immediately due and payable to [Empire].” Dkt. # 76, at 3ptsweDkt. # 82, at 3; Dkt. # 83, at 6.
Empire asserts that the amount due, as of April 30, 2013, was $9,218,091.74. Dkt. # 76, at 4.

Despite demand, Sundance refused to pay Erapirequired by the promissory note. DKkt.

# 76, at 4; Dkt. # 82, at 3; Dkt. # 83, at ‘@n April 30, 2013, a truste@oreclosure) sale was
conducted and the Green Valley Property was sold for $370,000.00 and the Sundance Valley
Property was sold for $3,000,000.0@kt. # 72, at 8; sealsoDkt. # 79, at 5. Empire was the high

bidder for the properties, and both were sold to it. Dkt. # 76, at 4; Dkt. # 82, at 3; Dkt. # 83, at 7.
The sale proceeds were applied against the unpaidrasdue. Dkt. # 76, at 4; Dkt. # 82, at 3; Dkt.

# 83, at 7. Following the sales, Empirgserts that there remains $5,848,091.74 owed on the

promissory note. Dkt. # 72, at 8; Dkt. # 79, atEhe Guarantees [sic] provide that Defendants will

! This extension was conditional on a payment to Empire by Sundance. Dkt. # 76, at 2; Dkt.
# 82, at 3; Dkt. # 83, at 6. Tipayment was made. Dkt. # 76,2atDkt. # 82, at 3; Dkt. #
83, at 6.

2 The legality and enforceability of the sald&ing challenged in another case in Missouri.

SeeDkt. # 83-2.



pay a percentage or limited dollar amount of the éerficy to [Empire].” Dkt. # 76, at 5; Dkt. #
82, at 4; Dkt. # 83, at 7. Defernta have not made any payments under the guaranties. Dkt. # 79,
at 6; Dkt. # 84, at 2.

Empire filed its complaint in this case on June 28, 2013, and an amended complaint on
November 18, 2013. Dkt. ## 1, 51. Jurisdiction is based upon diversity of citizenship. Dkt. # 51,
at 4. Moving defendants filed a motion fonsmary judgment on March 7, 2014. Dkt. # 72. They
“request judgment that the precise terms of tip@@ranty obligation is for any deficiency remaining
after the foreclosure of the subject properties; @klahoma law mandates a hearing for the judicial
determination of the deficiency; and finally that Guarantors’ statutory rights to set off the fair and
reasonable market value of the mortgage properties against the money judgment demanded by
[Empire] have not been waived.” lak 6. Empire responded (D¥t79) and the moving defendants
replied (Dkt. # 84). Empire filed a motionrfpartial summary judgment on March 14, 2014. Dkt.

# 76. It argues that Missouri law governs the calculation of any deficiency, that no setoff is
warranted, and that Empire is entitled to a deficydrased upon the balance owed and the sale price
of the foreclosed properties. I&oth the moving defendants and Paula Tate responded (Dkt. ##
82, 83) and Empire replied (Dkt. # 87).

I.

Summary judgment pursuant to Fed. R. Ci\b®is appropriate where there is no genuine
dispute as to any material fact and the moyagy is entitled to judgment as a matter of law.

Celotex Corp. v. Catretd77 U.S. 317, 322-23 (1986); Anderson v. Liberty Lobby, #e7 U.S.

242, 250 (1986); Kendall v. Watking98 F.2d 848, 850 (10th Cir. 1993). The plain language of

Rule 56(c) mandates the entry of summary judgment, after adequate time for discovery and upon



motion, against a party who fails to make a shgwsufficient to establish the existence of an
element essential to that party’s case and on whathptrty will bear the burden of proof at trial.
Celotex 477 U.S. at 317. “Summary judgment procedarproperly regarded not as a disfavored
procedural shortcut, but rather as an integral part of the Federal Rules as a whole, which are
designed ‘to secure the just, speedy and inexpensive determination of every actiah.32/dl.

“When the moving party has carried its burdmder Rule 56(c), its opponent must do more
than simply show that there is some metaphysical doubt as to the material facts. . . . Where the
record taken as a whole could not lead a ratiigalof fact to find for the non-moving party, there

IS no ‘genuine issue for trial.”_Matsusé Elec. Indus. Co., Ltd. v. Zenith Radio Co475 U.S.

574, 586-87 (1986) (citations omitted). “The mers&xnce of a scintilla afvidence in support of
the plaintiff's position will be insufficient; there mus¢ evidence on which the [trier of fact] could
reasonably find for the plaintiff.”_Andersp#77 U.S. at 252. In essentigg inquiry for the Court

is “whether the evidence presents a sufficidisagreement to require submission to a jury or
whether it is so one-sided that one pantyst prevail as a matter of law.”_lak 250. In its review,
the Court construes the record in the light niagbrable to the party opposing summary judgment.

Garratt v. Walker164 F.3d 1249, 1251 (10th Cir. 1998).

[l
At issue are the guaranties that each defendant has executed.

A guaranty is a promise to answer for the debt, default or miscarriage of another
person. A guarantor has a collateral obligation which is independently and

separately enforceable from that of thepipal debtor or obligor. Under Oklahoma

law a guarantor is secondarily liable. His obligation is conditioned upon default by

the principal debtor or obligor.



Lum v. Lee Way Motor Freight, Inc757 P.2d 810, 814 (Okla. 1987) (footnotes omitted). The

motions for partial summary judgment by Empire and the moving defendants seek a determination
of the law governing the defendants’ guaranties aghplicability of Okla. Stat. tit. 12, § 686 to the
guaranties, and the method of calculating the deficiency. Empire’s motion also seeks a
determination of the amount of the deficiency.
A. Moving Defendants’ Motion for Partial Summary Judgment
1. Choice of Law

Moving defendants argue that “Oklahoma |lgwplées in the interpretation and enforcement
of the guaranties.” Dkt. # 72, at 13. Whengdiction is based upon dirgty of citizenship, a
federal court should apply the conflict of laws rules of the state in which it_sits. Klaxon Co. v.

Stentor Electric Mfg.C9.313 U.S. 487, 496-97 (1941). “This is true even when choice of law

determinations involve the interpretation of gant provisions.”_Shearson Lehman Bros., Inc. v.

M & L Invs., 10 F.3d 1510, 1514 (10th Cir. 1993). Oklahoma will enforce the choice of law

provisions in a contract. Sé&®ssil Creek Energy Corp. v. Cook’s Qilfield Sey12 P.3d 537,

541-42 (Okla. Civ. App. 2010); sedsoHarvell v. Goodyear Tire & Rubber Cd64 P.3d 1028,

1033-34 (Okla. 2006) (“However, in Oklahoma, the established choice of law rule in contract
actions known aex loci contractus is that,unless the contract terms provide otherwisethe
nature, validity, and interpretation of a contract are governed by the law where the contract was

made.”) (italics in original) (emphasis added); Carmack v. Chem. Bank N.Y. Try$i36oP.2d

897, 899 (Okla. 1975) (stating that “a contract may prothdehoice of law under which it is to
be governed”) (emphasis in original). Eachrgmdy contains two provisions regarding what law

shall govern it: (1) “This guaranty shall be gowstrby the laws of the State in which it was



executed” and (2) “This Guaranty shall be govdirad Lender’s election, e laws of the state

of Missouri or by the laws of the State in whiclsiexecuted.” Dkt. # 72-3, at 2, 3; Dkt. # 72-4, at

2, 3; Dkt. # 72-5, at 2, 3; Dkt. # 72-6, at 2, 3. Additionally, “[tlhe parties have stipulated that the

Guaranties were executed in Oklahoma and that Oklahoma law applies to the interpretation and

enforcement of the Guaranties.” Dkt. # 38, at 4;aee Dkt. # 72, at 7-8Dkt. # 79, at 5. The

Court interprets the provisions of the guaranéied the stipulation as specifying that CNB and

Empire have elected for the guaranties to be gaeeby Oklahoma law. In accordance with their

choice of law provisions, the guat#s should be interpreted according to the laws of OklaRoma.
Empire argues that the term “deficiency” within the guaranties should be governed by

Missouri law. Dkt. # 79, at 8-10Empire argues that because ffromissory note is governed by

Missouri law, the foreclosed properties are locateldissouri, and the foreclosures took place in

Missouri, that term must be governed by Missouri law.Ihdsupport of its argument, Empire cites

Restatement (Second) of Conflaf Laws § 229 (1971). Idt 10. Section 229 is applicable only

to the method of foreclosure of a mortgage on land and the resulting interests in the land. See

Restatement (Second) of Conflict of Law229. Rights created by a guaranty agreement are

governed by Restatement (SecondCaoinflict of Laws § 194._Seiel. § 194 cmt. a. Where a

guaranty agreement contains a choice of law proni-as is the case here--, the rights created by

3 Even if Oklahoma did not give effect tbace of law provisions, the result would be the
same. Oklahoma law specifies that a conttiadb be interpreted according to the law and
usage of the place were it is to be performed, or, if it does not indicate a place of
performance, according to the law and usagbe®place where it is made.” Okla. Stat. tit.

15, § 162; sealsoBernal v. Charter Cnty. Mut. Ins. C@09 P.3d 309, 315 (Okla. 2009).
None of the guaranties lists a place of performance. DRee## 72-3, 72-4, 72-5, 72-6.
However, the parties have stipulated thatdharanties were executed in Oklahoma. DKkt.
# 38, at 4. Therefore, general Oklahoma @amttiaw specifies that the guaranties should be
interpreted according to Oklahoma law.
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the guaranty will be governed by the chosen law. §1d94 cmt. b. The rights created by the
guaranties, including the right to collect the defidy remaining after foreclosure, are governed by
the law chosen by the guaranties,., Oklahoma law. The term “deficiency” will be defined
according to Oklahoma law. Moving defendamisition for partial summary judgment should be
granted to the extent that it requests thagtieranties be interpreted according to Oklahoma law.
2. Applicability of Okla. Stat. tit. 12, 8§ 686

Moving defendants argue that Okla. Stat1i#, § 686, applies to guarantors. Dkt. # 72, at

17-20. Section 686 states:

In actions to enforce a mgdge, deed of trust, or other lien or charge, a personal
judgment or judgment [sic] or judgmengdall be rendered for the amount or
amounts due as well to the plaintiff ab@t parties to the action having liens upon

the mortgaged premises by mortgage ormilse, with interest thereon, and for sale

of the property charged and the applicabbthe proceeds; or such application may

be reserved for the future order of tbeurt, and the court shall tax the costs,
attorney's fees and expenses which a@yue in the action, and apportion the same
among the parties according to their respective interests, to be collected on the order
of sale or sales issued thereon; whenséime mortgage embraces separate tracts of
land situated in two or more countiese theriff of each county shall make sale of

the lands situated in the county of whichdneshe is sheriff. No real estate shall be
sold for the payment of any money or the performance of any contract or agreement
in writing, in security for which it may have been pledged or assigned, except in
pursuance of a judgment ofaurt of competent jurisdiction ordering such sale. The
court may, in the order confirming a saldand under order of sale on foreclosure

or upon execution, award or order the iss@sof a writ of assistance by the clerk of

the court to the sheriff of the county whéhe land is situated, to place the purchaser

in full possession of such land, and angistance of the service of such writ of
assistance shall constitute an indirect coipteoh the process afuch court, and if

any person who has been removed fram nds by process of law or writ of
assistance or who has removed from any lands pursuant to law or adjudication or
direction of any court, tribunal or officer, afterwards, without authority of law,
returns to settle or reside upon such land, the person shall be guilty of an indirect
contempt of court, and may be proceedgédinst and punished for such contempt.
Notwithstanding the above provisions, no judgnishall be enforced for any residue

of the debt remaining unsatisfied as prescribed by this act after the mortgaged
property shall have been sold, excephasin provided. Simultaneously with the
making of a motion for an order confirmitige sale or in any event within ninety

8



(90) days after the date of the sale, paety to whom such residue shall be owing
may make a motion in the action for leawenter a post-judgment deficiency order
upon notice to the party against whom sjuigment is sought or the attorney who
shall have appeared for such party in such action. Such notice shall be served
personally or in such other manner as tlourt may direct. Upon such motion the
court, whether or not the respondent appears, shall determine, upon affidavit or
otherwise as it shall direct, the fair and reasonable market value of the mortgaged
premises as of the date of sale or suehrest earlier date #sere shall have been

any market value thereof and shall enter a post-judgment deficiency order. Such
post-judgment deficiency order shall be for an amount equal to the sum of the
amount owing by the party liable as determined by the order with interest, plus costs
and disbursements of the action pthe amount owing on all prior liens and
encumbrances with interest, less the mavkéie as determined by the court or the
sale price of the property whichever shall be the higher. If no motion for a
post-judgment deficiency order shall be made as herein prescribed the proceeds of
the sale regardless of amount shall be d&kmo be in fullsatisfaction of the
mortgage debt and no right to recovay aeficiency in any action or proceeding
shall exist.

In any action pending at the time this act becomes effective or thereafter
commenced, other than an action to foreclose a mortgage, to recover a judgment for
any indebtedness secured by a mortgage on real property and which originated
simultaneously with such mortgage andethis secured solely by such mortgage,
against any person or corporation directly or indirectly or contingently liable
therefor, any party against whom a money judgment is demanded, shall be entitled
to set off the fair and reasonable market value of the mortgaged property less the
amounts owing on prior liens and encumbrances. Provided that nothing in this
section shall limit or reduce any post-judgment deficiency order in favor of or in
behalf of the state for any debts, obligationsaxes due the state, now or hereafter.

Okla. Stat. tit. 12, § 686.

Okla. Stat. tit. 12, § 686 is known as the anti-cleficy statute. Founders Bank & Trust Co.

v. Upsher 830 P.2d 1355, 1359 n.4 (Okla. 1992). Sectiondé®® not apply to guaranties. Bank

of Okla., N.A. v. Red Arrow Marina Sales & Serv., 224 P.3d 685, 689, 694, 697 (Okla. 2009)

(reaffirming that the protections of the anti-deficiency statute are “totally inapplicable” to
determining “the outer reach of a guarantor’s obligation,” stating that the statute “addresses itself

exclusivelyto the relationship between the mortgage creditor and debtor” and that “its protection



applies to the debtor alone,” explaining that ‘the@efits of § 686 inure elusively to the mortgage
debtor” and that “[t]he sole party protected$$86 is the mortgage debtor,” and reiterating that
“[t]he distinct obligation of a guaranty alsdlaoutside the anti-deficiency statute’s purview”)

(emphasis in originaf)Riverside Nat'| Bank v. Manolaki$13 P.2d 438, 441 (Okla. 1980) (“Our

anti-deficiency statute, 8 686, addresses itself exalysto the creditor/debtor relationship. It does
not deal with the more complex, tripartite relatioipsof guarantor/debtor/creditor or with the rights
under a guaranty agreement. . . . In short, the protection of 8§ 686 applies only to debtors.”); INA

Life Ins. Co. v. Brandywine Assocs., L1800 P.2d 1073, 1077 (OklaMCApp. 1990) (holding that

section 686 is applicable “only to the debtorditer relationship” and does not “inure[] to the

benefit of Guarantors”); sedgsoFounders Bank & Trust C830 P.3d at 1362 n.23 (explaining that

guaranties are often used to protect lenders agasses resulting from the application of section
686)> A guaranty, so long as it arifesm a contractual obligation that is separate and distinct from

the principal debt, “is governed Btatutory provisions unrelatedttwse of § 686.” Bank of Okla.

4 Section 686 was amended in 2010. 2010 Okla. Sess. Laws 680-82. However, the 2010
amendments are not relevant to the issughmther section 686 applies to guarantors and
in no way affect the holding or reasoning of ttése, or any other case cited in this order.
CompareOkla. Stat. tit. 12, § 686 (2011), wikla. Stat. tit. 12, § 686 (2001).

One Oklahoma case does contain language implyiat section 686 extends to guaranties.
SeeJPMorgan Chase Bank, N.A., v. Specialty Rests., M@ P.3d 8, 13-15 (Okla. 2010).
However, it also explicitly acknowledges that section 686 “addresses itself to the
creditor/debtor relationship” and “does ndeal with the more complex, tripartite
relationship of guarantor/debtor/creditorvath the rights under the guaranty agreement.”

Id. at 13 n.27. The most consistent reading of the case is either that the court was using
“section 686" as judicial shorthand for “the protections of section 686 as made applicable
to guaranties through Okla. Stat. tit. 15, 88 321-344" or that the court determined that,
because the guaranties’ waivers were so brotcaser any possible application of section

686, there was no need to determine once again whether section 686 applies to the
guaranties.
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224 P.3d at 698; sedsoRiverside Nat'l Bank613 P.2d at 441 (“The obligations in [a guaranty

agreement] are regulated by the distinctly unrelatetiseparate provision$ [Okla. Stat. tit. 15
88 321-344]). The protections provided by thsistutes may be waived. Bank of Okk24 P.3d
at 698.

Moving defendants argue that the decisions holding that section 686 does not benefit
guarantors apply only to the first paragrapheat®n 686 and do not extend to its second paragraph.
Dkt. # 84, at 6. This distinction is not foundhin the text of any of those decisions. §eeaerally

Bank of Okla, 224 P.3d 685; Riverside Nat'l Ban&kl3 P.2d 438; INA Life Ins. Co800 P.2d

1073. One even describes the second paragragietidn 686 as the “pertinent part” of section 686

prior to determining that section 686 doesaymply to guarantorsINA Life Ins. Co, 800 P.2d at

1076. Even assuming the referenced holdings were so limited, the second paragraph of section 686
is not intended to apply to guarantors. This view is supported by iicaother Oklahoma case.

Seelocal Fed. Bank, F.S.B. v. Jico, In842 P.2d 368, 370 & n.5 (Okl@iv. App. 1992) (quoting,

and identifying as the pertineportion,--within a footnote--the second paragraph of section 686
immediately before stating that section 686, “address[ed] . . . exclusively to the creditor/debtor

relationship,” ‘does not deal with the neo complex, tripartite relationship of the

guarantor/debtor/creditor or with the rights uralguaranty agreement.”) (quoting Riverside Nat'l
Bank 613 P.2d at 441) (alterations in originallhe second paragraph pertainsitigersonam
actions on the debt secured by a mortgage, rather thamritra foreclosure action.”_Little Bear

Res., LLC v. Nemaha Servs., In€49 P.3d 957, 960 (Okla. Civpf. 2011). An action on a

6 The court in_Local Fed. B, F.S.B. v. Jico, Inc842 P.2d 368 (Okla. Civ. App. 1992),
found it unnecessary to determine whether section 686 applied to the guarantors because,
even if it did, they had waived their rights to its protections.ai@®70.
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guaranty is not an_ipersonamaction on a debt secured by a mortgage, it is an action on a
contractual agreement in which a party agreesswanfor the debt of another. Additionally, when
read in conjunction with the first paragraphsettion 686, it is clear that the second paragraph is
intended to avoid a situation in which a lenderrafits to circumvent the protections of the first

paragraph by bringing an personanaction instead of an iremaction. _Se®verton v. Gambill

(In re Estate of Little Bearp09 P.2d 42, 50 (Okla. 1995) (“Words used in a part of a statute must

be interpreted in light of their context and understood in a sense which best harmonizes with all
other parts of the statute.”).

Moving defendants also argue that New Yodkirts’ construction of a similar New York
statute should inform the interpretation of sec86. Dkt. # 72, at 17-20he Tenth Circuit has
previously stated that portions of the New Yoiktste have been inserted into section 686 and that
“there are grounds for assuming that the Oklada@uurts would adopt New York’s construction

of the critical language of the amendmentgérton v. First Nat'l| Bank & Trust Co. of Tuls201

F.2d 662, 665 (10th Cir. 1961)However, the Oklahoma Supreme Court has since rejected that
view to the extent that it suggests that “§ 686 should be construed as applicable to guaranty

agreements” because New York treats guaranties differently than Okl&hBmmders Bank &

The “critical language of the amendment” referred to by the Tenth Circuit was contained
within the first paragraph, not the second paragraph, of section 68@kBe&tat. tit. 12,

8 686;_Ingerton291 F.2d at 665. However, moving defendants imply that the Tenth
Circuit's reasoning is equally applicable to the second paragraph of section 686. Dkt. # 72,
at1l7n.11.

Unlike Oklahoma, New York treated guaranties delated transaction” and did not adopt
the Field Code provisions regulatiggaranties. Riverside Nat'l Ban&l3 P.2d at 440 n.7,;
seealsoFounders Bank & Trust Co330 P.3d at 1363 n.31 (stating that Riverside Nat'l
Bank 613 P.2d at 440 n.7, provides further exptaon of reasoning behind its decision).

12



Trust Co, 830 P.3d at 1363 n.31; saelsoRiverside Nat’l Bank613 P.2d at 440 n.7 (stating that

the Tenth Circuit’'s “hypothesis seems valid until the application of the anti-deficiency statute to
guarantorsisraised as anissue”). New Yor&fsstruction of its own statute is, therefore, unhelpful
in determining whether any part of section 686 applies to guarantors.

Section 686 does not apply to guaranties and, as guarantors, moving defendants are not
directly entitled to its protections, including the rigbta hearing to deteine the extent of the
deficiency. Moving defendants’ motion for partial summary judgment should be denied to the
extent that it argues that section 686 applies to gt@nsor that a hearing must be granted pursuant
to section 686. However, guarantors may be edtitehe protections of 686 derivatively, through
the language of the guaranties themselves or through the statutes governing guarangie€s. See

Apache Lanes, Inc. v. Nat'l Educators Life Ins. G29 P.2d 984, 986-87 (OkiE974) (holding that

if a debt is discharge pursuant to section 686, a guarantor may be exonerated pursuant to Okla. Stat.
tit. 15, § 338, and Okla. Stat. tit. 15, § 344).
3. Waiver of Statutory Protections

Moving defendants argue that they have not taditheir right to a set off of the fair and
reasonable market value of the properti®kt. # 72, at 21. As discussed suptkla. Stat. tit. 12,
8 686 does not directly entitle moving defendanta setoff. However, Okla. Stat. tit. 15, § 341
provides that if the principal’s debt is set ofk tjuarantor’s debt must bet off as well._Se®kla.
Stat. tit. 15, § 341 (“The acceptance, by a credibdranything in paral satisfaction of an
obligation, reduces the obligation of a guarantor tfenethe same measuas that of a principal,

but does not otherwise affect it.”); Founders Bank & Trust 820 P.2d at 1364. This protection

may be waived. Founders Bank & Trust (R80 P.2d at 1364; seésoBank of Okla, 224 P.3d

13



at 698. Each guaranty in this case contains a gimvthat “[tjhe Undersigned waives any and all
defenses, claims, and discharges of Borrowegny other obligor, pertaining to Indebtedness,
except the defense of discharge by payment inWithout limiting the generality of the foregoing,
the Undersigned will not assert, plead or enfagainst Lender . . . any setoff available against
Lender to Borrower or any such other person, twiedr not on account of a related transaction.”
Dkt. # 72-3, at 2; Dkt. # 72-4, at 2; Dkt. # 72-5, at 2; Dkt. # 72-6,°affBis expressly waives
moving defendants’ ability to plead that their llap should be set off tdhe extent that the
principal’s liability must be set off. Moving tendants have waived their protections under Okla.
Stat. tit. 15, § 341, and their right to a setoMoving defendants’ motion for partial summary

judgment should be denied to the extent that they argue that they have not waived that right.

4. Moving Defendants’ Obligations Pursuant to Their Guaranties

Both Empire and the moving defendants agree that the moving defendants’ guaranty
obligations are “for any deficiency remaining afitee foreclosure of the subject properties.” Dkt.
# 72, at 6, accorbkt. # 79, at 8° However, the parties disagr@gto what the term “deficiency,”
as used in the guaranties, constitutes. A guarantor’s obligation is contractual and defined by “the
precise terms of the guarantor’s undertaking—theedsion or breadth of the promise.” Riverside

Nat'l Bank, 613 P.2d at 441. The intent of the parties at execution controls the meaning of a

o Moving defendants appear to argue that this waiver of the right to a setoff is actually a
reservation of the right to a setoff. Jekt. # 84, at 9. This isbviously contrary to the
clear and unambiguous language of the guaranties.

10 However, Paula H. Tate, Becca J. Dumond, Jaieci Ann Marouk, and Pamela R. Boone

maintain that their guaranties are unenforceabilie, rescindable, or cancelable. Dkt. # 72,
at6 n.2.
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guaranty’s written terms, _JPMorgan &le Bank, N.A. v. Specialty Rests., |43 P.3d 8, 12

(Okla. 2010). The parties’ intent is gathered ftbmentire instrument and extrinsic evidence is not
needed if the language is clear and explicit.atd.2-13. Language in a gaaty is to be given its
plain and ordinary meaning unless a term is intended to possess a specific technical meaning. Id.
at 12. “[U]nder Oklahoma law, guaranty agreements are construed most strongly against the
guarantor.”_ld.Each guaranty states thglhe Undersigned expressly agrees that the Undersigned
shall be and remain liable, to the fullest extent permitted by applicable law, falefiojency
remaining after foreclosure of any mortgage or ggcinterest securing Indebtedness . . ..” DKkt.
#72-3, at 2; Dkt. # 72-4, @ Dkt. # 72-5, at 2; Dkt. # 72-6, 2t Moving defendants argue that the
deficiency is “the amount cleded owed by Empire, less the market value of the Sundance Valley
Property and the Green Valley Property as deatexchby the Court or the sales price of such
properties, whichever shall be higher.” Dkt. # 72, at 16.

“A deficiency is defined as ‘[tlhe amount still owed when the property secured by a
mortgage is sold at a foreclosure sale for less than the outstanding debt; [especially], the shortfall
between the proceeds from a foreclosure sale and an amount consisting of the principal debt plus

interest plus foreclosure costs.” Bank of Okla24 P.3d at 691 n.7 (quoting Black's Law

Dictionary 455 (8th ed. 2004)) (alterations in original); ac&lettk’s Law Dictionary 487 (9th ed.

2009); sealsoJones v. England@82 P.2d 119, 121 (Okla. 1989) (“@eficiency’ in foreclosure

practice is that part of a debt secured by mgegaot realized from the sale of the mortgaged

property.”). There is nothing within the guaranties suggesting that the parties intended anything
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other than this specific technical meanth@eelPMorgan Chase Bayk43 P.3d at 12 (noting that

language in a guaranty is to be given its plain and ordinary meaning unless a term is intended to
possess a specific technical meaning).

Moving defendants argue that this definition of “deficiency” no longer applies in Oklahoma,
citing Bank of Okla.224 P.3d at 691 n.10, for support. Dkt. # 72, at 14-15. However, footnote ten
refers only to the calculation of a deficognas required by section 686. Bank of Qk?24 P.3d
at 691 n.10. As discussed sypmaction 686 does not apply tdians on guaranties. And, given
the inclusion of a waiver designed to prevertghiarantors from claiming a right to a setoff, it is
unfathomable that the parties to the guaranties intended to incorporate the setoff rights of section
686 into the term “deficiency.” Likewise, the size of any deficiency owed by Sundance does not
determine the meaning of the term “deficiencytiasd in the guaranties; moving defendants admit
that “[a]ny deficiency that may be owed by Sunzkars not dispositive of the extent of the liability
of Guarantors, as the obligation of Guaranisrseparate and independent and depends on the
precise terms of the guaranties.” Dkt. # 72, at 13. Moving defendants’ motion for partial summary
judgment should be denied to the extent that they argue that the term “deficiency” incorporates a
setoff of the fair and reasonable value of the foreclosed properties.

B. Empire’s Motion for Partial Summary Judgment
1. Choice of Law
Empire argues that Missouri law governs the calculation of the deficiency owed by

defendants. Dkt. # 76, at 8-9. As discussed suprs argument is incorrect; Oklahoma law

1 This is especially true given that guarastee construed against guarantaors. JPMorgan
Chase Bank243 P.3d at 12.
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governs the calculation of the deficiency. Empire’s motion for partial summary judgment should
be denied to the extent that Empire argued tMissouri law governs the calculation of the
deficiency.
2. Calculation of the Deficiency

Empire argues that section 686 does not afiplhe guaranties, that defendants are not
entitled to set off the faimarket value of the foreclosed properties, and that any deficiency is
calculated by subtracting the proceeds of thedimsure sales from the balance owed under the
guaranties. Dkt. # 76, at 10-13Defendants argue that section 686 applies to the guatéraies
that they are entitled to a setoff, which must lmduided in any calculation of a deficiency. Dkt. #
82, at 7-11; Dkt. # 83, 413-17. As discussed supgection 686 does not apply to guarantors, and
neither the statutes of Oklahoma, nor the langoétie guaranties, entitle defendants to set off the
fair market value of the foreclospdoperties. As discussed sugtee deficiency shall be calculated

by subtracting the proceeds of the foreclosure sales from the balance owed under the guaranties.

12 Empire also argues that, because Tate did is# heer alleged right to set off the fair market
value of the foreclosed properties as an aiiae defense or counterclaim, Tate has waived
that right. Dkt. # 76, & n.2; Dkt. # 87, at 1 n.1. d8ause, as discussed sympther the
laws of Oklahoma, nor the guaranties, providiglht to set off the fair market value of the
foreclosed properties, this argument need not be addressed.

13 Tate adopts and raises the arguments raised by moving defendants in their motion for partial
summary judgment. Dkt. # 82, at 7 n.2. However, Tate also cites an additional case not
referenced by moving defendants. ati8-9. Tate argues that Eufala Bank & Trust Co. v.
Wheatley 663 P.2d 393 (Okla. Civ. App. 1983), stands for the proposition that the second
paragraph of section 686 applies even to norejatioreclosure sales of properties in other
states. Dkt. # 82, at 8-9. This argument is inapplicable; the reason section 686 does not
apply to defendants is because defendants are guarantors, not because the foreclosed
properties are located in Missouri or because this action is not a foreclosure proceeding.
Eufala Bank & Trustdealt with the rights of a dedt not a guarantor, and provides no
support for the proposition that guarantors shbeldfforded the protections of section 6386.
See663 P.2d at 393-94.
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Empire’s motion for summary judgment should banged to the extent that Empire requests that
the deficiency be calculated on this basis.
3. Amount of the Deficiency

Empire requests that the Court “fix the pre@smcipal amount of the Deficiency.” Dkt.
# 76, at 14. Because defendants are rtdatezhto a setoff, as discussed sypine calculation of the
deficiency is the balance owed minus the proceeds of the foreclosure sales. However, moving
defendants argue that “[d]iscovery is ongoimgl gmoving defendants] have yet to verify the
balance due under the Loan Documents and theredigpate the balance stat” Dkt. # 83, at 6.
At this stage, that is sufficient to raise a genuiispute as to the amount of the deficiency (although
not enough to raise a genuine dispute as to hevdéficiency should be calculated). Empire’s
motion for partial summary judgment should be denied to the extent that Empire seeks a
determination of the amount of the deficiency.

IT IS THEREFORE ORDERED thatDefendants Motion for Partia Summar Judgment
(Dkt. # 72) is granted in part and denied in pari; it is granted to the extent that it seeks a
deternination that Oklahoma law governs all aspects of the guaranties and is denied in all other
respects.

IT IS FURTHER ORDERED that Plaintiff Empire Bank’s Motion for Partial Summary
Judgment (Dkt. # 76) igranted in part and denied in part, it is granted to the extent that it seeks
a determination that any deficiency owed is caledldy subtracting the proceeds of the foreclosure

sales from the balance owed under the guaranties and is denied in all other respects.
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IT IS FURTHER ORDERED that counsel for all parties shall jointly contact Magistrate
Judge T. Lane Wilson telephonicaltp later than June 30, 2014to schedule a supplemental
settlement conference.

DATED this 24tt day of June, 2014.

LBl o &A’Zﬁ

CLAIRE V. EAGAN (_J
UNITED STATES DISTRICT JUDGE
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