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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES for the use and benefit of )

BFF WATERPROOFING LLC, )
)
Plaintiff, )
)
V. ) Case No. 13-CV-0440-CVE-FHM
)
THE ROSS GROUP CONSTRUCTION )
CORP., and FEDERAL INSURANCE )
COMPANY, )
)
Defendants. )

OPINION AND ORDER

Now before the Court are Plaintiff’'s Motidor Partial Summary Judgment and Brief in
Support (Dkt. # 29), Defendants The Ross Group actson Corp. and Federal Insurance Co.’s
Motion for Partial Summary Judgment and Brief in Sup(Dkt. # 30), Defendants Combined
Motion to Strike Portions of Plaintiff’'s Motion for Réal Summary Judgment (Dkt. # 41), and
Plaintiff's Motion for Leavi(to File Amende(«Motion for Partia Summar Judgmer (Dkt. # 47).
Plaintiff United States for the use andneéit of BFF Waterproofing LLC (BFI* argue thai the
plans anc specification 'of the subcontracentererinto by BFF anc The Ros:Groufp Construction
Corp (Ross are defective uncertair or ambiguous Dkt. # 29. Defendants argue that BFF is not
entitlec to additiona compensatic for sealin¢ existing joints that excee: five-eighth<of ar inchin

width or for media blasting existing joints. Dkt. # 30.

! BFF shall refer to both BFF Waterproofing Lia@d the United States for the use and benefit
of BFF Waterproofing LLC.
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l.

On August 5, 2011, “the Federal Govermheby and through the Naval Facilities
Engineering Command Southeast, IPT Gulfcoast [NAVFAC], issued [Ross] a delivery order/call
[Task Order] against [Ross’s] existing caur with NAVFAC. The Task Order called for
construction of certain improvements on [a projédi}kt. # 29-2; Dkt. # 29-12; Dkt. # 40-2, at 2.
The project is known as the Goliad T-6 Operatidieility Project. Dkt. # 29-8, at 1. The work
encompassing the project took place in Goliad, $eaad involved the rehabilitation of runways.
Dkt. # 29-12; Dkt. # 30-2.

Ross “issued Subcontract Agreement 02903.10.321373.01 to BFF on December 7, 2011 .
.. in the amounof $479,330.00.” Dkt# 30, at 2; sealsoDkt. # 43, at 2. The parties agreed to
certain amendments, and the amendments wedaaten into the subcontract. Dkt. # 30, at 2;
Dkt. # 43, at 2 The work performed by BFF is referrex] tienerally, as waterproofing. Dkt. # 29-

1, at 2. Article Il of the subcoratct and Exhibit No. 5 to the subcontract set forth BFF's scope of
work. Dkt. # 30, at 2; Dkt. # 43, at 2. The scope of work included “Demo, clean, herbicide, prep,
and install new sealant for concrete paving jQirf8emo, clean, herbicide, prep, and install new
sealant for concrete to asphalt joints,” “Demo ailstmng joint sealant,” “Clean, herbicide, prep, and
install joint sealant where required,” “Caulkingefpansion joints on flat work only,” and “Seal

all existing joints as need. [sic] on flabrk only.” Dkt. # 30-1, at 17; sedsoDkt. # 30, at 2-3,;

Dkt. # 43, at 2. “The majority of the joinéalant work on the runways involved existing joints

rather than new pavement.” Dkt. # 29, at 6;aseDkt. # 40, at 3.

2 Neither defendants nor BFF have provided the Court with a complete copy of the
subcontract agreement. Consequently,Gbert will consider only the portions of the
subcontract that are within the partial summary judgment record.
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Included among the specifications for field molded sealants for sealing joints in rigid
pavements were instructions on the refacing of joiDig. # 29-10, at 5. Téhinstructions state that
a concrete saw should be used to “remove sillital old sealant and a minimum of concrete from
the joint face to provide exposure of newly cleacedcrete, and, if required, to enlarge the joint
opening to the width and depth shown on the drawings.” Id.

“The plans and specifications, in short, twerk details’ for the entire Project, including
BFF’s scope of work, were prepared by the eegimg firm, Garver, LLC [Garver].” Dkt. # 30,
at 3; sealsoDkt. # 43, at 2. The project “was a deslyrild project as to [Ross] and [Ross] was
responsible for the plans and speations.” Dkt. # 29, at 5; sedsoDkt. # 40, at 3. Garver was
hired as the designer by Ross. Dkt. # 29, at 5,840, at 3. BFF’s bidias made pursuant to the
plans and specifications provided by Ross. D0#at 4; Dkt. # 43, at 3. The subcontract states
that BFF will complete the entire scope of its work for $479,330. Dkt. # 30, at 4; Dkt. # 43, at 3.

OnJuly 18, 2012, Ross notified BEfat it would investigate BF's claim that it was entitled
to additional compensation for costs incurred sgadixisting joints. Dkt. # 30, at 4; Dkt. # 43, at
3. Ross also stated that, in any case, BFF was required by the subcontract to complete all joint
sealant work. Dkt. # 30, at 4; Dkt. # 43, at 3. George Bridges, president and one of the owners of
BFF, agreed that BFF would complete all the joint sealant work. Dkt. # 30-7, at 1; Dkt. # 43-10, at
1.

The project's plans and specifications “required BFF to follow all manufacturer
recommendations insofar as product applcais concerned.” Dkt. # 30, at 4; s@soDkt. # 43,
at 4. “In performing its scope of work BFF (aBBF alone) elected to use Pecora 300 SL, a self-

leveling joint sealant.” Dkt. # 30, at 5; saéso Dkt. # 43, at 4. “Ultimately, Pecora, the



manufacturer of the joint sealad®FF chose to use, determined and recommended that BFF ‘media
blast’ the existing joints so the sealant could adtesides of those existing joints.” Dkt. # 30, at
5 ; sealsoDkt. # 43, at 4. Pecora recommends media blasting “as a method of preparing the sides
or surfaces of the existing jagbefore installing joint sealant.” Dkt. # 30, at 5; aseDkt. # 43,
at 4.

Two sheets of the project plans argaifticular interest: C-121 and C-122. S # 30-2,
at 1 (describing C-121 and C-122 as sheetseptbject plans). Sheet C-122 is entitled “PCC
JOINT DETAILS I.” Dkt. # 30-4 (footnote added)t diagrams five types of joints: “DOWELED
CONSTRUCTION JOINT AT EXISTING/PROVIDED PAVEMENT,” “DOWELED
CONSTRUCTION JOINT”, “DOWELED CONTRATION JOINT,” “HINGED CONTRACTION
JOINT,” and “DUMMY CONTRACTION JOINT.” Id. A portion of each joint is magnified in an
inset. Id. The inset contains three magnifications: one for expansion joints, one for contraction
joints, and one for construction joints. l8lowever, it appears that none of the diagramed joints
references the expansion joint magnification. Itds unclear from the materials provided whether
that magnification is superfluous or whether itagerenced by diagrams on a different sheet or
otherwise incorporated elsewhere. Each of the magnificationsfegs to a variable, “W,” three
times._Id. Each magnification uses the variable “W” tendify the width of a gap that is to be filled
with sealant. 1d. The width is identified as “W, SEE TABLE.” IdThe table lists the minimum
and maximum widths for two joint spacingsetty feet and twenty feet (NAVY). |ldror a joint

spacing of twenty feet, the maximum width igdi$ as one-half inch, and the minimum width is

3 PCC stands for Portland cement concrete. Dkt. # 40, at ajssekt. # 29-10, at 1.
4 It appears that these gaps are the width of the joint.
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listed (illogically) as five-eighths of an inch._Idkor a joint spacing of twenty feet (NAVY), the
maximum width is listed as three-eighths of an inch and no minimum width is listedThkl.
expansion joint magnification also displays the phrase “3/4" MIN.” directly below “W, SEE
TABLE.” Id. Itis unclear if that phrase is referringW,” as that specification would further clash
with the already inexplicable table.

Sheet C-121 is entitl€tREHABILITATION DETAILS.” Dkt. # 30-3. It contains three
diagrams: “SPALL REPAIR AT WEAKENED PLANE OR CONTRACTION JOINT,” “SPALL
REPAIR AT EXPANSION JOINT,” and “JOINT REPAIR DETAIL>"1d. The two spall repair
diagrams use the variable “W” tepresent the distance between the joint sealant and the sawcut.
Id. The diagrams make clear tlzaportion of the width denoted by variable “W” must be at least
“2 IN. (50mm) MINIMUM” and, consequently, th&V” must be at least that large as wellhe
joint repair detail refers to the variable “W” three times. liduses the variable “W” to represent
the width of the gap that will be filled with sealdnkd. It does not reference any table for further
identification of “W.” 1d.

Kelly S. Fincannon, P.E., is employed by Garv Dkt. # 30-2, at 1. Fincannon was the
designer of record for sheets C-121 and C-122 Fidcannon states thstheet C-121 provides the

work details for the rehabilitation of existing joints. Eincannon states that the joint repair detalil

> The joint repair details diagram is also labeled “D5.” Dkt. # 30-3. That identifier also
designates the expansion joint magnificatiorsbeet C-122. Dkt. # 30-4. This is merely
a coincidence, the alphanumeric identifiensC-121 and C-122 are simply a function of a
diagram’s placement on the x- and y-axes of the sheets. Dkt. # 30-3; Dkt. # 30-4.

6 The Court interprets this use of the variable “W” to be completely independent from any
other use of the variable “W.”

! Again, it appears that this gap is the width of the joint.
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of sheet C-121 “contains neither a predetermined width for the existing joints, those to be
‘rehabilitated,” nor a minimum / maximum range within which the width of those existing joints
might fall.” 1d. Fincannon states that the width is @&t denominated by the variable “W.” &d.
2. Fincannon further states that sheet C-122 stibe “work details for new (not pre-existing)
joints” and that “[tjhe work details on Sheet C-IZPnot speak to or otherwise related, in any way,
to the work to be performed on the existing joints; that . . . is shown on Sheet C-121.” Id.
Benjamin Barnes, the Ross project managehrunway portion of the project, agrees that
sheet C-122 does not provide detatb®ut the width of the gap inigkng joints that will be filled
with sealant._Sebkt. # 29-4, at 5-6; Dkt. # 57-2, at 6. Bi@ates that sheet C-121 provides that the
width is unspecified and represented by the variablé Dkt. # 29-4, at5. He further states that
sheet C-122 must pertain to new concrete bedatisdévased on construction with dowels and you
cannot place a dowel in concrete that is alreagyane. The dowel bars are associated with new
concrete.”_Idat 6. Barnes also states that the width of a joint can be determined by a thorough site
visit, although determining the width may requieenoving some of the existing joint sealant that
has leaked out. It 7-9. He states that he infornt&adges that on some portions of the runway
grass was growing through the joints, preventingsaaliidentification of their size. Dkt. # 40-5,
at 3. Additionally, joint sealant had spilled @fithe existing joints onto the runway. &t.7. He
also states that he informed BFF’s Bridges thatd&rs needed to “inspesterything before he bids
this.” 1d. at 3-4. He states that Bridges declineglihvitation to view the entire runway and that
Bridges “obviously didn’t allow himself enough t&o look at the job site thoroughly.” ldt 4.
Bridges states that the projéatas bid by BFF based on matdrrequired for joints with a

maximum size of 5/8ths [of an inch].” On Septam9, 2011, Bridges stated that he had not visited



the site of the project, but had seen photos on Ross’ website and had sent a friend to visit it. DKkt.
# 30-5, at 1. However, he ultimatelisited the site twice. Dk# 29-8, at 1; Dkt. # 57-2, at 11.
Bridges states that no destructive testing was permitted at the site# %8, at 1. He further

states that “[t]he actual size thie existing joints was obscured dig joint sealant material which
covered the joints on thexisting runways.”_ldat 2. He states that some joints “were larger in
width than 5/8ths [of an inch]. Some of the joints were 2.5 to 4 inches wide.Bridges also

states that sheet C-122 does not only pertain to new joints, as the diagram labeled A3 has no dowel
rods. Dkt. # 43-3, at 3-4. Additionally, he stattest sheet C-121 does not “speak to or govern the
repair of existing joints.”_ldat 4.

Tony Scorsone is a certified professional constructor, retained by BFF to provide a
professional evaluation related to the BFF bid proposal. Dkt. # 29-11, at 1. Scorsone opines that
the “3/4" MIN.” on sheet C-122 means that the joint width is a minimum of three-quarters of an
inch, which he notes conflicts with the table®aldy nonsensical dimensions of one-half of aninch
maximum and five-eighths of an inch minimum._ &.2. Scorsone also opines that a visual
inspection would not have been able to identify the existing joint widttSddrsone further opines
that, because of the ambiguity of the details, {thest case scenario would have been to calculate
all joint repairs at a width of 3/4".”_IdAdditionally, Scorsone opines that “it would be common
practice to use the only available information giweinich would have been the details and the joint
table shown on sheet C122. This information wdialde [been] the basis of preparing the estimate
to calculate the amount of joint sealant required for the project.’Sédrsone opines that:

Unless there are other documents that clearly state that the bidding contractor is

required to verify existing joints and/or that it is the responsibility of the bidding

contractor to assume responsibility for the existing site conditions and have this
accounted for in his bid, it would not be the responsibility of the bidding contractor



to make the determination of the size of the existing joints but rather his
responsibility would lie in using the details provided in the construction documents.

Id. Scorsone opines that there “is no mention in the plans of existing conditions or required
verification of the existing joints to confirm the width depth [sic] etc.” Id.

BFF filed its complaint on July 19, 2013, Dkt2, alleging that Ross breached its contract
with BFF by failing to pay the outstanding batenfor the work performed by BFF, that Ross
breached its contract with BFF and was unjustlyoded due to its failure to compensate BFF for
additional work that was neither anticipated, imgtuded, in the projects plans and specifications,
and that Federal Insurance Company “hasddibefulfill its obligation” under a payment bond it
had issued to Ross. ldt 2-6.

Both BFF and defendants have filed motifargartial summary judgment. Dkt. ## 29,%30.
Defendants have responded (Dkt. # 40) to BRkasion, and BFF has replied (Dkt. # 57) to that
response. BFF has responded (B#43) to defendants’ motioma defendants have replied (Dkt.

# 56) to that response.
.

Summary judgment pursuant to Fed. R. Ci\b®is appropriate where there is no genuine
dispute as to any material fact and the moving party is entitled to judgment as a matter of law.

Celotex Corp. v. Catretd77 U.S. 317, 322-23 (1986); Anderson v. Liberty Lobby, Ke7 U.S.

8 Defendants have filed Defendants’ Combined Motion to Strike Portions of Plaintiffs’ Motion
for Partial Summary Judgment (Dkt. # 41Jhey argue that BFF’'s motion for partial
summary judgment technically violatésed. R. Civ. P. 56 and LcvR 7.2 and 56.1.
Defendants’ motion is denied. Howeverraquired by Fed. R. Civ. P. 56, the Court will
consider only the undisputed facts when determining whether BFF is entitled to judgment
as a matter of law. In response to defesianotion, BFF has filed a motion for leave to
file an amended motion for partial summauggment, in order to address the deficiencies
alleged by defendants. Dkt. # 47. As deli@nts’ motion has been denied, BFF’'s motion
iS moot.



242, 250 (1986); Kendall v. Watkin898 F.2d 848, 850 (10th Cir. 1993). The plain language of

Rule 56(c) mandates the entry of summary juegimafter adequate time for discovery and upon
motion, against a party who fails to make a shgwsufficient to establish the existence of an
element essential to that party’s case and on whathptrty will bear the burden of proof at trial.
Celotex 477 U.S. at 317. “Summary judgment procedarproperly regarded not as a disfavored
procedural shortcut, but rather as an integaat of the Federal Rules as a whole, which are
designed ‘to secure the just, speedy and inexpensive determination of every actiah.32/dl.

“When the moving party has carried its burdmder Rule 56(c), its opponent must do more
than simply show that there is some metaphysical doubt as to the material facts. . . . Where the
record taken as a whole could not lead a ratiigalof fact to find for the non-moving party, there

IS no ‘genuine issue for trial.”_Matsush Elec. Indus. Co., Ltd. v. Zenith Radio Co475 U.S.

574, 586-87 (1986) (citations omitted). “The meretexise of a scintilla of evidence in support of
the plaintiff's position will be insufficient; there mus¢ evidence on which the [trier of fact] could
reasonably find for the plaintiff.”_Andersp#77 U.S. at 252. In essence, the inquiry for the Court
is “whether the evidence presents a sufficdisagreement to require submission to a jury or
whether it is so one-sided that one pantyst prevail as a matter of law.”_lak 250. In its review,
the Court construes the record in the light niasbrable to the party opposing summary judgment.

Garratt v. Walker164 F.3d 1249, 1251 (10th Cir. 1998).




[l

A. Defendants’ Motion for Partial Summary Judgment

Defendants argue in their motion for parsammary judgment that BFF is not entitled to
additional compensation for sealing joints with widths in excess of five-eighths of an inch or for
media blasting existing joints. Dkt. # 30, at 7.
1. Joints Exceeding Five-eighths of an Inch

BFF is seeking additional compensation for sepdixisting joints that were wider than five-
eighths of an inch. Dkt. # 2, at 3. Defendantgue that BFF is not entitled to additional payment
for sealing those joints because the terms o$titeontract provided that BFF would seal “all” of
the existing joints. Dkt. # 30, at 8. Defendants@orrect that the subcontract specified that BFF
was to “seal all existing joints.” Dkt. # 30-1, at 17. However, under Oklahoma law, a contractor
is “entitled to rely on the planand specifications prepared by [the contracting party] and to
thereafter recover its damages and losses incurred as a result of the inadequacy of same.” Miller v.

City of Broken Arrow, Okla.660 F.2d 450, 457 (10th Cir. 1981); s¢soWoods v. Amulco Prods.,

Defendants’ prayer for relief requests summadgment on BFF's first and third breach of
contract claims. Dkt. # 30, at 11. BFF’s cdampt does not have a third breach of contract
claim and its first breach of contract claisrfor damages owed under the subcontract and
not for additional compensation. See DkR.#The Court assumes defendants are seeking
summary judgment on BFF’s claims for additional compensation, whether via breach of
contract or unjust enrichment.
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Inc., 235 P.2d 273, 276 (Okla. 195%) Therefore, in formulatings bid for the subcontract, BFF
was entitled to rely on the plans and specifications provided by Ross.

Defendants argue that the plans and specificatibtiee subcontract provide that the width
of the existing joints that BFF was required toviith sealant was defined by the variable “W,” and
that the variable “W” was undefined and couldresent any width. Dkt. # 30, at 8. BFF argues
that the variable “W” is defined by the subcontitachave a maximum wiltof five-eighths of an
inch. Dkt. # 43 at 9-11. The question of whettiee subcontract defines the variable “W” is a
matter of contract interpretation.

“The interpretation of a contract, and whetihes ambiguous is a matter of law for the Court

to determine and resolve.” K & K Food Servs., Inc. v. S & H, [8&.3d 705, 708 (Okla. 2000).

“A contract must be so interpreted as to give eti@tihie mutual intention dhe parties, as it existed
at the time of contracting, so far as the sanasdertainable and lawful.Okla. Stat. tit. 15, § 152.
“The language of a contract is to govern its interpretation, if the language is clear and explicit, and

does not involve an absurdity.” 18.154. “When a contract is reduced to writing, the intention of

10 The Oklahoma cases cited by defendants, Bearden v.,S2W#HP.2d 1015 (Okla. 1954),
and Cook v. Okla. Bd. of Pub. Affajrg36 P.2d 140 (Okla. 1987are distinguishable. In
Beardenthe plaintiff attempted to collect additional compensation for the work he had been
contracted to do because an employee aéfendant had induced him to perform the work
in an inopportune manner. 274 P.2d at 1017eH&FF does not allege that it was induced
into performing its duties in an inopportune mannather, it is alleging that the plans and
specifications of the subcontract it bid on were defective, resulting in it being forced to
expend more time and materials in fulfilling its duties than it anticipated. Be#&den
inapplicable._Cooks even less helpful to defendaniisheld that a plaintiff can recover on
a claim for misrepresentation in a public constion contract--which is not even the claim
alleged by BFF--if “the underlying data adiygrovided to the bidder was inaccurate.”
Cook 736 P.2d at 148. BFF is, iadt, alleging just that, byaiming the data on the width
of existing joints was inaccurate.

11



the parties is to be eartained from the writing alone, if possible.” BI155. “The whole of a
contract is to be taken together, so as to gifect to every part, if reasonably practicable, each
clause helping to interpret the others.” 8dl57. “The words of a contract are to be understood in
their ordinary and popular sense, rather than acuptd their strict legal meaning, unless used by
the parties in a technical sense, or unless a speeating is given to them by usage, in which case

the latter must be followed.” 1@.160. “A contract term is anduious only if it can be interpreted

as having two different meamgs.” K & K Food Servs3 P.3d at 708. “In cases of uncertainty
.. . the language of a contract should be intéedrenost strongly against the party who caused the

uncertainty to exist.””_Amundsen v. Wrigi#40 P.3d 16, 20 (Okla. Civ. App. 2010) (quoting Okla.

Stat. tit. 15, § 170) (alteration in original).

Defendants assert that sheet C-121 contains all rehabilitation details, that sheet C-121
denotes the width of the existing joints that arkeddilled with sealant with the variable “W,” and
that “W” is intentionally indefinite on sheet C-121. Dkt. # 30, at 8. They argue, relying on
Fincannon’s affidavit, that sheet C-122 relates éalgew joints and not existing joints, and that
the limitations of the variable “W” on sheet C-1&2 inapplicable to the variable “W” on sheet

C-121. Dkt. # 40, at 3. They condk that the subcontract clearly intends for the width of existing

12



joints to be indefinite and, consequently, that BFF was required to seal all the existing joints,
regardless of their width. Dkt. # 30, at 829.

Defendants’ arguments are unpersuasivee Mlaximum width of the existing joints, as
denoted by the variable “W,” is uncertain andoggnous. Defendant is correct that the variable
“W” is undefined on sheet C-121. Dkt. # 30-3. Defant is also correct that sheet C-121 provides
rehabilitation detail$? However, the whole of a contractdsbe interpreted together. Okla. Stat.
tit. 15, § 157. Sheet C-122 provides a maximumiwfidi expansion, contraction, and construction
joints. Dkt. # 30-4. While defendants argue 8teet C-122 applies only to new joints, sheet C-122
does not state that the joint magnifications apply only new joints; tlet ishentitied only “PCC
JOINT DETAILS I,” not “NEWPCC JOINT DETAILS I.”_Id.It is also reasonable to conclude that
the joint magnifications can apply to other portiohshe plans and specifications. While two of

the magnifications on sheet C-122 are referredddewhere on the sheet, one of the magnifications

1 Defendants also argue that BFF should hange thoroughly inspected the runway to

determine the width of the joints prior to bidding. Dkt. # 30, at 8-9. However, due to
overgrown grass and sealant leakage, a visspéction would not disclose the width of the
existing joints. Dkt. # 43-1, at 5-7; Dkt. # 40-5, at 3, 7. One of Ross’ employees has
suggested that BFF should have removed thetbakalant in order to better determine the
actual width of tle joints. _Sed®kt. # 43-1, at 6-7. It is unreasonable to suggest that each
bidding subcontractor should have been requirgate! to the site, remove leaked sealant-

-a portion of the work required by the subcantitself--, and inspect a large enough sample

of joints to determine the maximum width thie existing joints. Aditionally, there is a
guestion as to whether destruetitesting was even permitted. $de. # 29-8, at 1. In any
case, BFF was entitled to rely on the plans and specifications of the subcontract.

12 BFF argues that sheet C-121 applies only to jopairghat arises as a consequence of spall

repair and not to the replacemefitsealant in joints that are not involved in spall repair.
Dkt. # 43, at 7-8. There is fohg on sheet C-121 that suggests that the joint repair detail
on the sheet is so limited.
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is not. Dkt. # 30-4. Presumably, that magmafion is used elsewhere in the specifications;
otherwise, its inclusion in the plans would be superflddus.

Also weighing against defendants’ position, ssfdact that another portion of the subcontract
contemplates a definite width for the existing joinEsery part of a contracs to be given effect,
if reasonably practicable. Okla. Stat. tit. 151%7. The plans and specifications for refacing
existing joints state that a concrete saw idd¢oused to “remove all residual old sealant and a
minimum of concrete from the joint face toopide exposure of newly cleaned concrete, and if
required, to enlarge the joint openitoghe width and depth shown on the drawing Dkt. # 29-

10, at 5 (emphasis added). Interpreting the wadtbxisting joints to be completely indefinite
renders this specification meaningless; everyt miready falls within wdth shown on the drawing
if the width is indefinite.

The maximum width of the existing joints provetie the contract can be interpreted in two
ways: either “W” is indefinite, or it is limitetd the maximum width degbed on sheet C-122. The
Court finds as a matter of law that the cantris uncertain and, thus, ambiguous as to this
specification. Therefore, the language of the @mshould be interpreted “most strongly” against

Ross, as the party who caused the uncertainty Ofkee Stat. tit. 15, 8§ 170; Amundseid0 P.3d

at 20. Therefore, the maximumidth of the existing joints is to be defined by sheet C-122.
However, there is also considerable ambiguity as to the maximum width provided by sheet C-122.
As stated suprasheet C-122 illogically degbes the maximum width of the joints as one-half of

an inch, while describing the minimum width assfieighths of an inch, resulting in the minimum

13 The inclusion of a joint magnification unrelated to the doweled joints featured on sheet C-

122 also disposes of defendants’ argumentshaét C-122 must pertain only to new joints
because it deals only with joints containing @tsywhich must necessarily be new joints.
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width exceeding the maximum width. Dkt. # 30AHditionally, sheet C-122 also seems to suggest
that the minimum width of expansion joints isgderquarters of an inch, a width larger than both the
previously described minimum and maximunoog-half and five-eighthsf an inch. _Id. Again,

this ambiguity must be interpreted “most strongly” against Ross, as the party who caused the

uncertainty._Se®kla. Stat. tit. 15, 8 170; Amundsetd0 P.3d at 20. The maximum width of the

existing joints is interpreted to be five-eighths of an inch. BFF was entitled to mellgi
specification and to recover its damages and laasasred as a result of this inaccuracy. Miller
660 F.2d at 457; sealso Woods 235 P.2d at 276. Defendants’ motion for partial summary
judgment should be denied to the extent that #igye that the variable “W” is indefinite and that
BFF is not entitled to additional compensation &algg existing joints with widths exceeding five-
eighths of an inch.
2. Media Blasting

BFF is seeking additional compensation for media blasting joints. Dkt. # 2, at 4. Defendants
argue that BFF is not entitled to additional compensation, because media blasting was recommended
by the manufacturer of the joisealant that BFF chose to use, and the plans and specifications
provided that BFF was required to follow all manufacturer recommendations relating to product
application. Dkt. # 30, at 9-11. BFF argues thatause it was unforseen that media blasting would
be required, it is entitled to additional compensation. Dkt. # 43, at 14-15.

In performing its joint sealing work, BFF chaseuse Pecora 300 SL sealant. Dkt. # 30, at
5; Dkt. # 43, at 4. Pecora, the manufacturd?efora 300 SL, recommended that BFF media blast
the existing joints so that the sealant would betlbeee to the joints. Dk# 30, at 5; Dkt. # 43, at

4. The project’'s plans and specifications “required BFF to follow all manufacturer
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recommendations insofar as product applsais concerned.” Dkt. # 30, at 4; sdsoDkt. # 43,

at 4. Therefore, the media blasting was contateplby the project’s plans and specifications, and
BFF is not entitled to additional compensation for the media blasting. Defendants’ motion for
partial summary judgment should be granted onlyecettient that they argue that BFF’s claim for
additional compensation for media blasting should be denied.

B. BFF’s Motion for Partial Summary Judgment

BFF argues in its motion for partial summary judgment that the plans and specifications for
the project are defective, in that they providat tthe maximum width of existing joints is five-
eighths of an inch, even though the existing jowse, in places, muchriger. Dkt. # 29, at 9.
Alternatively, BFF argues that the contract idagnous and, therefore, should be construed against
Ross._Idat 13. BFF requests partial summary judgnfiending that “the plans and specifications
on the Project are insufficient and defective obmmous and must be construed against [Ross] as
a matter of law.”_Ildat 14**

As discussed suprthe plans and specifications are, at best, so uncertain as to be ambiguous
as to the maximum width of the existing joints and must be construed against Ross. BFF was
entitled to rely on the plans and specificationstii@ proposition that the existing joints would be
no wider than five-eighths of an inch.FB's motion for partial summary judgment should be

granted.

14 BFF provides additional information about itaiohs and the bases therefor in a section of
its motion entitled “Factual Background.” Dkt28, at 1-5. However, it is clear that BFF
is not requesting summary judgment on thenataihemselves, but rather just on the more
limited question of whether the plans and speatfons of the subcontract provided an upper
limit on the width of the existing joints. Sgenerallyid.
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IT IS THEREFORE ORDERED thatDefendants Combined Motion to Strike Portions
of Plaintiff's Motion for Partia Summar Judgmer (Dkt. # 41) isdenied and Plaintiff’'s Motion
for Leave to File Amended Motion for Partial Summary Judgment (Dkt. # 4T0as.

IT IS FURTHER ORDERED that Plaintiff's Motion forPartial Summary Judgment and
Brief in Support (Dkt. # 29) igranted.

IT IS FURTHER ORDERED thatDefendant The Ros: Groug Constructiol Corp and
Federe Insuranc Co.’s Motion for Partia Summar Judgmer anc Brief in Suppor (Dkt. # 30) is
granted in part and deniec in part: it is grante(to the exten thar they request that BFF’s claim
for additional compensation for media blasting be denied; it is denied in all other respects.

DATED this 9tt day of July, 2014.

Clei &/f?

CLAIRE V. EAGAN (UJ
UNITED STATES DISTRICT JUDGE
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