IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

GINA L. BRADFORD,
Haintiff,
CaseNo. 13-CV-447-JHP-PJC

V.

TMA SYSTEMS, L.L.C.,

N— — e N N

Defendant.

OPINION AND ORDER

Now before the Court is the Motion for Summary Judgment and Supporting Brief filed
by Defendant, TMA Systems, LLC (“TMA”") [DocNo. 27]. Plaintiff, Gina L. Bradford
(“Bradford”), filed a Response Brief in @psition to Defendant’s Motion for Summary
Judgment [Doc. No. 36], and TMA filed a Reply to Bradford’s Response [Doc. No. 42].
Bradford filed her Complaint against TMAn July 23, 2013 [Doc. No. 2], alleging sexual
harassment and hostile work enoviment in violation of TitleVll of the Civil Rights Act of
1964, as amended, 42 U.S.C. § 2060eseq.(“Title VII"). Bradford contends that during her
employment she was subjected to sexuallppmapriate comments, unwanted shoulder rubs and
hugs, and loud angry outbursts. Bradford clailha the alleged sexual harassment resulted in
her constructive discharge. TMA moves fonsoary judgment on various grounds, including:
(i) Bradford failed to file her EEOC Charge Discrimination within 300 days; (ii) Bradford
cannot establish that the alleged conduct was éueat her because of her gender; (iii) Bradford
cannot meet the burden requifed constructive discharge whettgere were alt@atives known
and available to her other than resignation) 8radford cannot establish that her working

conditions were “intolerable,” as reged for constructive discharge; (v) tRaragher/Ellerth



affirmative defense entitles TMA to summary judgment; and (vi) Bradford cannot establish that
she was subjected to severe or pervasive sexual harassment.

Having fully considered the briefs filed byetlparties, and the testimony and evidence
submitted therewith, the Court heregyants TMA’s Motion for Sumnary Judgment for the
reasons set forth below:

I. BACKGROUND

TMA is a provider of facilities maintenaa software for businesses and government
entities worldwide. (Doc. No. 27, p. 2, 1; Ddw. 36, p. 2, Y1). Bradford became employed
by TMA as its Chief Information Officer (“CIO”) in January 2010 and was promoted to Chief
Operating Officer (“COQ”) in January 201fDoc. No. 27, p. 3, 13; o No. 36, p. 2, 13).
Bradford earned approximately $250,000 per yeaalary and bonusesiéd she was the highest
paid employee aside from TMA’s Chairman a@tief Executive Officer (“CEQ”), John C.
Smith (“Smith”). (Doc. No. 27, p. 3, 14; DocoN36, p. 2, Y4). Bradford was responsible for
managing approximately fifty (50) employees aupervising at least five to seven internal
departments. (Doc. No. 27, p. 3, {5; Doc. No. 36, p. 2, 15). Bradford was never demoted,
reassigned or disciplineduring her employment, nor did sheeeweceive a decrease in pay.
(Doc. No. 27, p. 3, 16; Doc. No. 36, p. 2, 16).addord testified that at all times during her
employment, she performed her job duties at a rti@e satisfactory level. (Doc. No. 27, p. 3,
17; Doc. No. 36, p. 2, 7). Prior to her employtmeith TMA, Plaintiff had nearly twenty (20)
years of professional work experience and held a number of senior executive-level positions.
(Doc. No. 27, p. 3, 18; Doc. No. 36, p. 2, 18).

At the outset of her employment, Bradfcsigned a “Receipt for Employee Handbook,”

where she acknowledged receipt of TMA’s currentployee Handbook and agreed to read the



Handbook thoroughly. (Doc. No. 27, p. 4, 19; Doo. B6, p. 2, 19; Doc. No. 42, p. 2, 12). As a
TMA executive and senior manager, Bradford was required to comply with the company’s
employee policies and was also responsible féoreimg the policies. (Doc. No. 27, p. 4, Y10;
Doc. No. 36, p. 2, 110). The Employee Handbomkt@ined a detailed Non-Discrimination and
Anti-Harassment policy (“The Policy”), which ghibits discriminatorypractices, including
sexual harassment. (Doc. No. 27,4p.111; Doc. No. 36, p. 2, 111).The Policy defines
harassment, provides examples of prohibitmmhduct, and details the manner in which
employees should report incidents of harassnekstyimination or retadition. (Doc. No. 27, p.
4, 1911-12; Doc. No. 36, p. 3, 1111-12). The Rdiates that TMA “Bsongly encourages the
reporting of all incidents of disienination, harassment or retaliani, regardless of the offender’s
identity or position.” (Doc. No. 27, p. 5, Y13; @d\o. 36, p. 3, 113). Raiation against anyone
who reports discrimination or harassment is expressly barred and constitutes a “serious
violation” punishable by disciplinary action. (Doc. No. 27, p. 5, Y14; Doc. No. 36, p. 3, 114).
The Policy also states:

IMPORTANT NOTICE TO ALL EM PLOYEES: Employees who have

experienced conduct they bedive is contraryto this policy have an obligation

to take advantage of this complaintprocedure. An employee’s failure to

fulfill this obligation could affect his or her rights in pursuing legal action.

Early reporting and intervention have prov® be the most effective method of

resolving actual or perceideincidents of harassment. Therefore, while no fixed

reporting period has been established,ATbtrongly urges the prompt reporting

of complaints or concerns so thapichand constructive action can be taken.

(Doc. No. 27, pp. 4-5, 112; Doc. No. 36, p. 3, 112) (Emphasis in original).

1 Due to its length (four pages), the Policy is meproduced here in full, but is instead
summarized by the Court. The Policy is attacteedMA’s Motion [Doc. No. 27] as Exhibit D
and has been fully considered by the Court.
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Plaintiff resigned her employment with ™on Friday, March 302012. (Doc. No. 27,

p. 3, 13; Doc. No. 36, p. 2, §3). During the morning of March 30, 2012, TMA’s CEO, John
Smith, conducted a meeting with Bradford and JT Young (“Young”), TMA’s Chief Technology
Officer, to discuss an important, $20-30 milliproject referred to as “FAA/Ecodomus.” (Doc.
No. 27, pp. 5-6, 11 15, 18; Doc. No. 36, p. 3, 11 15D1%;. No. 42, p. 2, 11, fn. 1). Smith
testified that he was upset with the handlingha project and was partilarly displeased that
neither Bradford nor Young had foled-up with the client after TMA sent code information to
the client days earlier. (Doc. No. 27, p. 6,1%18; Doc. No. 36, p. 3, 11 17-18; Doc. No. 42, p.
2, 11, fn. 1). Smith and Bradford both raiskdir voices dung the meeting, but Smith did not
scream, curse, threaten, or beeobelligerent. (Doc. No. 2p. 6, 118; Doc. No. 36, p. 3, 118;
Doc. No. 42, p. 2, 11, fn. 1). Following the meg, Bradford told Young that she had “never
before been treated like thagt words to that effect.Id.). Later in the morning on March 30,
2012, Bradford and Smith attended another mgeuiith two accountant-auditors, during which
Bradford became agitated and eaisher voice. (DadNo. 27, p. 7, 120; Doc. No. 36, p. 3, 120;
Doc. No. 42, p. 2, 11, fn. 1). Smith calmly s&dBradford, “I just need you to do your job,”
and Bradford left the meeting a few minutes latéd.).(

After Smith left the meeting with the accourtgrhe returned to his office and forwarded
Bradford an email regarding the FAA/Ecodomugj@ct. (Doc. No. 27, p. 7, 121; Doc. No. 36, p.
4, 121; Doc. No. 42, p. 2, 11, fn. 1). A serdsadditional emails followed in which Smith is
critical, yet professional, regding the mishandling of theAA/Ecodomus project. (Doc. No.
27, p. 7, 121; Doc. No. 36, p. 4, 121; Doc. No.pl2, 11, fn. 1). Approximately ten minutes
after the last email from Smith to Braddigrat around 11:30 a.m. on Friday, March 30, 2012,

Bradford walked to Smith’s office, told him skeas sick of his “bullshit,” and then left TMA.



(Doc. No. 27, p. 7, 122; Doc.dN 36, p. 4, 122; Doc. No. 42, P, 11, fn. 1). Observing that
Bradford’s office light was out and her persoe#iects were gone, Yourgpntacted Bradford at
approximately 1:30 p.m. to ask if she had g@@oc. No. 27, p. 8, Y24; Doc. No. 36, p. 5, 124;
Doc. No. 42, p. 2, 11, fn. 1). She told Young that she had quif). (Later in the afternoon,
around 4:52 p.m., Bradford sentext message to Smith confinngi that she resigned. (Doc. No.
27, p. 8, 126; Doc. No. 36, p. 5, 126).

Bradford testified during her deposition that, at the time of her resignation, she did not
tell Smith or anyone else at the company wissues” she had with reghato her employment
because they “didn’t ask,” and she was not going to tell them unless they asked. (Doc. No. 27,
pp. 8-9, 127; Doc. No. 36, p. 5, 127). A felays after her resignation, on April 3, 2012,
Bradford exchanged several text messages Wihing. Bradford texted: “I didn't leave
b[e]c[ause] of me, | lefb[e]c[ause] | couldn’t tolerate theetitment of all of TMA.” (Doc. No.

27, p. 9, 128; Doc. No. 36, p. 5, 128). Bradford went on to say, in the same text message, that
Smith treated Young and other male employed®(wshe referred to as “Derek, Darren, Adam,

etc”) “poorly,” and thatSmith’s treatment of the male phayees “upset [her] greatly.1d.). In

another text message, Bradford stated to Youngmi‘hot angry at John [Smith] at all, he is who

he is and i could choose to stapd accept it or exercise might to pursue an environment
better suited for me and my value systerfDbc. No. 27, p. 9, 129; Doc. No. 36, p. 5, 129).

On January 24, 2013, nearly ten months afterésgnation from TMA, Bradford filed a
Charge of Discrimination with the Equ@lmployment Opportunity Commission (“EEOC”),
claiming unlawful sexual discrimination by TMA(Doc. No. 27, p. 9, 130; Doc. No. 36, p. 5,
130). On July 23, 2013, Bradford filed her Complaint in this case, allegigalia that Smith

made various inappropriate comments to her #ate sexual in naturthroughoutthe entire



course of her employment; loecasionally gave her unwelcorhegs and back rubs; at least
once he commented about her breasts and buttoekssked her to run errands with him outside
the office and to his home on two occasioasfd he “engaged in loud, angry and abusive
outbursts” directed at her. (Doc. No. 2, pp};3Poc. No. 27, pp. 9-10131; Doc. No. 36, p. 5,
131). Bradford claimed that she was consivety discharged from her employment on March
30, 2012, after Smith allegedly spoke about hislisexo Bradford and later engaged in a “loud,
angry and abusive outburstltl(). TMA disputes that Smith engaged in the conduct alléged.

During her employment, Bradford did not make official complaint, pursuant to TMA'’s
Policy or otherwise, regarding the alleged dimamatory or harassing havior. (Doc. No. 27, p.
10, 932; Doc. No. 36, p. 6, 132; Doc. No. 42, p. 2, Bradford testified in her deposition that
she did not do anything to see tlsahith’s alleged sexually harasg conduct toward her cease.
(Doc. No. 27, p. 11, 136; Doc. No. 36, p. 6, 1B&c. No. 42, p. 2, 16). More specifically,
Bradford testified as follows:

Question [Ms. Jeter]: My question is whether you personally did
anything to see that ¢hconduct directed to

you ceased?

Answer [Ms. Bradford]: No, | did not.

(Id.). Bradford did not ask Mary Tolbert, tizrector of Administréion who oversaw Human
Resources, or any of the othekecutives or managers at TMA to investigate or to take
preventative, corrective or rematimeasures in connection witiee alleged conduct. (Doc. No.
27, p. 10, 133; Doc. No. 36, p. 6, 133; Doc. No. 43, §.7). Bradford diahot report the alleged
conduct to TMA'’s corporate counsel, Paul Kingsoharask that he take any action. (Doc. No.

27, p. 10, 134; Doc. No. 36, p. 6, 134). Bradford testified that she cevsidered making an

Z This factual dispute is not material with respecthe Court’s determination of the legal issues
presented in TMA’s Motion.



anonymous complaint, contacting the EEOC, amntacting an attorney inonnection with the
alleged behavior. (Doc. No. 27,190, 135; Doc. No. 36, p. 6, 135).

There are no documents evidencing oscdssing the alleged sexual comments and
conduct toward Bradford, and Bradford did notdedf memorialize it.(Doc. No. 27, p. 11, 138;
Doc. No. 36, p. 7, 138). No documents esisbwing that Bradford communicated with any
other person about the alleged sexual comneamsconduct by Smith. (Doc. No. 42, p. 3, 19).
No witnesses exist to the sexual comments Brnatford asserts Smith made “almost daily” in
her office. (Doc. No. 27, p. 11, 40; Doc. N&B, p. 7, 140). Young s#fied that he and
Bradford were close, that they discussed personal matters from time to time, and that Bradford
would confide in him. (Doc. bl 27, p. 11, 141; Doc. No. 36, p.®1). Bradford never told
Young that Smith engaged in behavior theds inappropriate, offensive or abusivéd.)
Similarly, Young never heard sudomments or observed suchhbeior in the workplace by
Smith. (d.). Young, who has been employed by TMice 1992, also testified that in his
experience and observations Snirtated male and female employees the same. (Doc. No. 27,
p. 12, 142; Doc. No. 36, p. 8, 142).

Bradford’s work performance was not edfed by the alleged conduct by Smith, as
Bradford testified that she alys performed her job duties betthan satisfactory. (Doc. No.
27, p. 3, 17; Doc. No. 36, p. 2, further, during the time that &adford claims to have been
subjected to sexual harassment by Smith, st Smith maintained a cordial, professional
relationship. (Doc. No. 27, p. 12, Y44; Doc. N6, pp. 8-9, Y44). Bradford admits that she
engaged in emails and/or texiessages with Smith that were gewtured or light-hearted in
nature. [d.). In one text message, Bradford statedSmith, “Sending you hugs and kisses :),”

and in another text message, Bradford told Smith “xox&d”; Poc. No. 27, Exh. M). Bradford



sent Smith a text message on May 3, 3012, morefthanweeks after her resignation, stating:
“So glad to here [sic] UC wentell, congrats.” (Doc. No. 27, p. 13, 145; Doc. No. 36, p. 9, 145;
Doc. No. 27, Exh. J).

Throughout Smith’s more than 15-year @revith TMA, only one employee, Beth
Weber, has made a complaintidgrtheir employment againSimith. (Doc. No. 27, p. 13, 146;
Doc. No. 36, p. 9, 146). Bradford, two othenise managers, and TMA's legal counsel were
responsible for handling the complaint. (Dd. 27, p. 14, 147; Doc. No. 36, p. 9, 147; Doc.
No. 42, p. 4, Y12). Bradford acknowledged during her deposition that the complaint was taken
seriously. [d.). Pursuant to the Policy, TMA formalbcknowledged receipt of the complaint on
the same day; investigated the complaint the basiness day; and issued a written, remedial
action plan the day following the investigationd.. Weber was satisfied with the action taken
by TMA and made no further complaints. (Dd. 27, p. 14, 148; Doc. No. 36, p. 9, 148).

II. STANDARD OF REVIEW

Summary judgment pursuantked. R. Civ. P. 56 is appraate where no genuine issue
of material fact exists, anddhmoving party is entitled to gigment as a matter of lawCelotex
Corp. v. Catrett477 U.S. 317, 322-23 (1986)nderson v. Liberty Lobby, Inct77 U.S. 242,
250 (1986)Kendall v. Watkins998 F.2d 848, 850 (10th Cir. 1993)he plain language of Rule
56(c) mandates the entry of summary judgmefier adequate time for discovery and upon
motion, against a party who fails tnake a showing sufficient testablish the existence of an
element essential to that party’s case, and onhwttat party will bear # burden of proof at
trial. Celotex 477 U.S. at 317. “Summary judgmenb@edure is properly regarded not as a

disfavored procedural shortcut, but rather asnéegral part of the Federal Rules as a whole,



which are designed ‘to secure the just, speedlyiaexpensive determination of every action.”
Id. at 327.

“When the moving party has carried its burdender Rule 56(c), its opponent must do
more than simply show that there is some metapalydoubt as to the matal facts. . . . Where
the record taken as a whole abuiot lead a rational trier d&ct to find for the non-moving
party, there is no ‘genne issue for trial.” Matsushita Elec. Indus. Co. v. Zenith Radio Corp.
475 U.S. 574, 586-87 (1986) (citations omitted). “Tiere existence of a scintilla of evidence
is support of the plaintiff's position will be safficient; there must be evidence on which the
(trier of fact) could reasoity find for the plaintiff.” Anderson477 U.S. at 252. In essence, the
inquiry for the Court is “whetlr the evidence presents dfisient disagreement to require
submission to a jury or whetherstso one-sided that one party shprevail as a matter of law.”
Id. at 250.

[1. TITLE VII SEXUAL HARASSMENT

Title VII of the Civil Rights Act of 1964 makes it “an unlém employment practice for
an employer . . . to discriminate against anyvittlial with respect to fgr] compensation, terms,
conditions, or privileges of employment, becao$esuch individual's . . . sex.” 42 U.S.C. §
2000e-2(a)(1). “[T]he very fact th#he discriminatory conduct wae severe or pervasive that it
created a work environment abusive to employessause of their racgender, religion, or
national origin offends Title VII's lmad rule of workplace equalityHarris v. Forklift Sys., Inc.,
510 U.S. 17, 22 (1993). “[A] violatn of Title VIl may be predicatedn either of two types of
sexual harassment—(1) harassment that invaikesconditioning of employment benefits on

sexual favors, and (2) harassmermt thvhile not affecting economienefits, creates a hostile or



offensive working environmentMeritor Sav. Bank, FSB v. Vinso#i/7 U.S. 57 (1986). In this
case, Bradford alleges the latter.

To constitute actionable hostile work environment claim for sexual harassment, Bradford
must show that “the workplace is permeateith discriminatory itimidation, ridicule, and
insult, that is sufficiently severe or pervasiveatter the conditions ahe victim's employment
and create an abusive working environmeriiérrera v. Lufkin Indus., Inc474 F.3d 675, 680
(10th Cir. 2007) (quotation omitted). “But =ity and pervasivesss are not enough. The
plaintiff must produce evidence thslie was the object of harassmbatause of her gendér.
Chavez v. New Mexic®97 F.3d 826, 833 (10th Cir. 200mphasis in original, quotation
omitted). “If the nature of an employee's enmiment, however unpleasant, is not due to her
gender, she has not been theimcof sex discrimination as a result of that environmestahl
v. Sun Microsystems, Ind.9 F.3d 533, 538 (10th Cir. 1994).

V. ANALYSIS
A. Timeliness of Charge of Discrimination

In order to bring a Title VII claim, a plaiiff must file an official Charge of
Discrimination with the EEOC within 300 days ofetldiscrete discriminatory act, or lose the
ability to recover for iin a court of law. 42 U.S.C. § 2000e-5(e)(d3t'l R.R. Passenger Corp.
v. Morgan,536 U.S. 101, 113 (2002):‘The very precision of this requirement... bespeaks
Congress's concern. Title VII it intended to allow employeés dredge up old grievances;
they must promptly report and take action discriminatory acts when they occudidncan v.
Manager, Dep't of Safety, City & Cnty. of Denv@®7 F.3d 1300, 1308 (10th Cir. 2005). The
300-day time period is sugt to equitable doctrés such as tolling aestoppel, although they

are used sparinglyid.; see also Baldwin Cnty. Welcome Center v. Bro#g§ U.S. 147, 152
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(1984) (“Procedural requirements establishiyd Congress for gaining access to the federal
courts are not to be disregarded by courtsajua vague sympathy for particular litigants”).
Exhaustion of administrative remedies is a jugsdnal prerequisite tdling a Title VII action.
See Jones v. United Parcel Serv., 1602 F.3d 1176, 1183 (10th Cir. 2007).

The limitation period may be problematic for hostile work environment claims because
“[s]uch claims do not consist primarily of discredets, but often involva series of incidents
that span a period longer than 300 dayd.” However, the United States Supreme Court has
concluded that “as long as ‘an actntributing to a hostile work environmetdok place no
more than 300 days before the pintiff filed an EEOC charge, a court may consider the
complete history of acts comprising that hostile work environmddt.”citing Nat'l R.R.
Passenger Corp. v. MorgaB36 U.S. 101, 117 (2002). Here, thstlalleged discriminatory act
occurred on the date of Bradford’s resigoatiMarch 30, 2012. Bradford filed her Charge on
January 24, 2013, which is 301 days a$tee resigned from TMA on March 30, 2012.

Bradford failed to file her Charge within 300 dapfghe last allegedly discriminatory act.
She has not argued, nor presented any evidensapiport of an argument, that the statutorily
mandated 300-day limitation period should be tolan by one day. Accordingly, Bradford’s
Title VII claims are barred and summary judgment must be entered in favor of TMA.

B. Gender-based Discrimination

Bradford “must produce evidence that she was the object of haradsecawnise of her
gender! Chavez,397 F.3d at 833 (emphasis in origindllf the nature of an employee's
environment, however unpleasant, is not due togeader, she has not been the victim of sex
discrimination....”Stahl, 19 F.3d at 538. Further, “wherestbonduct complained of is equally

offensive to male and female workeitsiere is no remedy under Title ViHenson v. City of
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Dundee 682 F.2d 897, 904 (11th Cir. 1982). “In suchessghe sexual harassment would not be
based upon sex because men and womre accorded like treatmentd. In Williams v.
Woodhull Med.l and Mental Health Ctr891 F. Supp. 2d 301 (E.D. N.Y. 2012), the Court
determined that the plaintiff, a female physmgiéiled to make a prima facie showing of hostile
work environment discrimination under Title Vilecause there was absence of evidence
demonstrating that the department chief's emtdvas based on plaintiffs membership in a
protected class, such as her sex.

There is no evidence hereattithe alleged harassmentharstile work environment was
directed at Bradford because of her genderd Bradford’s own admissions undermine her
contention that there could be an inferencesex-based discrimination. Just days after her
resignation from TMA, Bradfordent a text message to amat TMA manager, Young, stating
that she did not resign because of the treatmeattdd at her, ratheshe left because of the
“treatment of _all of TMA.” (Doc. No. 27, ¥h. K, emphasis added).Bradford referred
specifically to Smith’s poor ¢latment of male employees — Young, “Derek, Darren, Adam, etc.”
— and how this “upset [her] greatly.ld(). Further, Young, a male, was subjected to the same
behavior by Smith during the meeting preceding Bradford’s resignation on March 30, 2012.
(Doc. No. 27, p. 6, 118; Doc. No. 36. 3, 118; Doc. No. 42, p. 2. 1fn. 1). Young testified that
Smith was “firm” during the meeting, and that élevated his voice but did not yell, curse or
become belligerentld.). Young further testified that Smitmever singled ouBradford or any
other female employee and in fact treated batiafe and male employees the same. (Doc. No.
27, p. 12, 142; Doc. No. 36, p. 8, 4Bradford was even paid more thath male employees

except for Smith. (Doc. No. 27, p. 3, 14; Doc. No. 36, p. 2, 14).
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There is no evidence that the conduct allege8raylford was directed at her because of

her sex. Accordingly, summary judgnas entered in favor of TMA.
C. Constructive Discharge

“[Ulnless conditions are beyondrdinary’ discrimination, a complaining employee is
expected to remain on the job while seeking redrdastty v. Harris Chernin, Inc.126 F.3d
1010, 1015 (7th Cir. 1997). An “employee who wiste®stablish that a resignation in effect
constitutes a constructive discharge for purposes Title VII claim must show that the
‘employer [has] deliberately ma|d]e or allow]eitie employee's working conditions to become
so intolerable that the employee s other choice but to quit” Vann v. Sw. Bell Tel. Co.,
179 F. App'x 491, 498 (10th Cir. 2006), quotikigcKenzie v. City & County of Denvetl4
F.3d 1266, 1281 (10th Cir. 2005) (emphasis added).

“The question is not whether the emplogeggsignation resulted from the employer's
actions, but whether the employee had any o#mesanable choice but to resign in light of those
actions.”Tran v. Trs. of the State Colls. in Col855 F.3d 1263, 1270 (10th Cir. 2004). “The
bar is quite high in [catructive discharge] cases: a pldinthust show he had no other choice
but to quit.”Garrett v. Hewlett-Packard Co305 F.3d 1210, 1221 (10th Cir. 20(2jtation and
guotation omitted)see also Pa. State Police v. Sudé&d2 U.S. 129, 142 (2004) (Constructive
discharge occurs when an employer creates mgréonditions so intolerable that the employee
has no option but to resigr$andoval v. City of Boulde€olo. 388 F.3d 1312, 1325 (10th Cir.
2004) (same)Bolden v. PRC, Inc43 F.3d 545, 552 (10th Cir. 199 laintiff is required to
show that she was “forced to quit due torfder]-based intolerabl@orking conditions.”).

“The plaintiff's burden in a constructive digrge case is substait and “requires a

showing that the working conditions imposed by the employer are not only tangible or adverse,
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but intolerable.” E.E.O.C. v. PVNF, L.L.C487 F.3d 790, 805 (10th Cir. 2007) (quotation
omitted). The standard for establishing constructive discharge is higher than the standard for
establishing a hostilevork environment. See Fincher v. Depository Trust and Clearing Cprp.

604 F.3d 712 (2d Cir. 2010). To meet her burftanconstructive discharge, Bradford must
show “something more than pervasive sexual harassmaiavland v. Stevinson Toyota East,

Inc., 505 F.Supp.2d 689, 699 (D. Colo. 2007) fphassis added) (citation omitted).

In evaluating the constructive discharge mlafwe apply an objective test under which
neither the employee's subjective views of theasibm, nor her employer&ibjective intent . . .
are relevant."Tran, 355 F.3d at 1270. Constructive disaie is evaluated from a reasonable
person standard, and the Court “must focus eka@lyson the objective evidence in the record.”
Rennard v. Woodworker's Supple, IntQ1l Fed. App’x 296, 309 (10th Cir. 2004e also
Sanchez v. Denver Pub. Scli$4 F.3d 527, 534 (10th Cir. 1998) ofimg that “the plaintiff's
subjective views of the situatia@re irrelevant”) (citation omitted). Plaintiff “bears the burden of
proving she was constructively discharged dypreponderance of credible evidence; mere
uncontroverted evidence, if not credible, is insufficiehtifschfeld v. N. M. Corrs. Dept916
F.2d 572, 580 (10th Cir. 1990).

1. No Option but to Resign

Here, Bradford cannot establish that she “hadoption but to resign” due to sex-based
intolerable working conditions. The recordfleets that Bradford knew there were options
available to her other than rgeing her employment, yet she chasot to avail herself of those
alternatives. Bradford testified about her gesition as follows: “If John [Smith] would have
texted and said things are going to change... come in, let's talk about it... I'd like to hear what

your issues are so we can address themguldvhave, you know, probably cooled off Friday,
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and Monday gone in theradtalked to [the othesenior managers] addhn [Smith]....” (Doc.
No. 27, pp. 8-9, 127; Doc. No. 36,5.127). Bradford testified that she did not visit with Smith
or the other senior managers about her “issa the time of her resignation because they
“didn’t ask.” (Id.). Bradford testified that unless she was asked, she was not going to tell them
what her issues wereld(). Days after her resignation, Bradicsent a text message to another
employee stating that she “chose” to “exercise [her] right to pursue an environment better suited
for [her]....” (Doc. No. 27, p. 9,2P; Doc. No. 36, p. 5, 129).

Bradford was a top executive and semaainager at TMA making $250,000 per year.
(Doc. No. 27, p. 3, 113-5; Doc. No. 36, p. 2, 113-5). She knew the company’s policies and
procedures for reporting harassment in the waitgl (Doc. No. 27, p. 4, 119-10; Doc. No. 36,
p. 2, 119-10). As CIO and COO of the compaBsadford was responsible for ensuring that
other TMA employees followed the policy. (Dddo. 27, p. 4, 110; Doc. No. 36, p. 2, 110). In
addition, Bradford was aware that a priormg@aint against Smith was taken seriously,
investigated promptly,ra resulted in an effective remedm@an. (Doc. No. 27, p. 14, 1147-48;
Doc. No. 36, p. 9, 1147-48). After following theoper reporting process, the employee never
experienced any additiohproblems or made any otherrgplaints. (Doc. No. 27, p. 14, 148;
Doc. No. 36, p. 9, 148). Itis also noteworthgttBradford joined TMA with nearly 20 years of
professional work experience cinding extensive executive asdpervisory experience. (Doc.
No. 27, p. 3, 18; Doc. No. 36, p. 2, 18).

When asked in her deposition whether shit“dnything to see that the conduct directed
to her ceased,” she answefdt, | did not.” (Doc. No. 42, p. 3, 7). Bradford did not make an
official complaint of sexual harassment osaimination pursuant to TMA’s written policies,

and she did not ask anyone at the company tcsiigage or to take crective or preventative
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measures. (Doc. No. 27, p. 10, 1132-34; Doc. Nop.36, 11132-34). Bradford did not report the
alleged conduct to TMA'’s legabansel or ask that hake any action. (&c. No. 27, p. 10, 134;
Doc. No. 36, p. 6, 134). Bradford testifiechtlshe never considered making an anonymous
complaint, contacting the EEOC, or contactiag attorney in connection with the alleged
unlawful behavior. (Doc. No. 27, @0, 935; Doc. No. 36, p. 6, 135).

While Bradford asserts that she commented to her co-managers that Smith talked about
his sex life, her brief comment was made casudliyng a broader convaation, and she did not
ask that any action be taken. There is no eviddrateBradford’s passing comment was made in
a manner that suggested she was upset or personally offended or that Smith’s alleged “sex talk”
was anything more than “run-of-the-mill boorighyenile, or annoying behavior that is not
uncommon in American workplaces,” whichs“inot the stuff of a Title VII hostile work
environment claim.”Morris, 666 F.3d at 664 (10th Cir. 2012). Further, while Bradford alleges
that, months before she resigneshe talked to Smith aboti&ggressive and inappropriate”
behavior, and the same day Smith sent her astakihg that he had been“jerk,” she testified
that she “never once during [her] employment dsikie. Smith not to talk to [her] about sex.”
(Doc. No. 27-2, p. 67). She testified that ‘fapaopriate” behavior codl be something very
different than “sex talk.”Ifl.). She also testified that sligd not take any action during her
employment to see that the alleged sexualdsanant would cease. ¢b. No. 42, p. 3, 17).

In Smith v. Aksteinr}08 F.Supp.2d 1309 (N.D. Ga. 2005k tiiaintiff brought suit under
Title VII for sexual discrimination and consttive discharge against her employer Akstein Eye
Center. The alleged harasser vizas Akstein, plaintiff's supervisr and President and CEO of
the Eye CenterSmith, 408 F.Supp.2d at 1329The Eye Center maintained an employee

handbook with an anti-discrimitian policy, and the plaintiff gihed a statement acknowledging
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receipt of thehandbook and policyd. at 1316-1317. The plaintiff admitted that she never made
any official report pursuant tive valid anti-harassment polidg. at 1317. The court found the
plaintiff was not constructively dischargedd. at 1331, citingKilgore v. Thompson & Brock
Mgmt., Inc.,93 F.3d 752, 754 (11th Cir. 1996). The cawohcluded that thelaintiff left her
employment prior to making any formal col@ipt and therefore she “did not allow any
opportunity to gauge whether Dikstein’s conduct toward her would have improved following
her internal complaint of sexual harassme8hiith,408 F. Supp. 2d at 1332.

Based on the undisputed fadtse Court finds that Bradfordad other reasonable options
available to her besides resigoati She chose to resign ratheartlpursue those opportunities.
As a result, Bradford cannot meet the burden seg for establishing constructive discharge,
and summary judgment is hereby entered in favor of TMA.

2. Intolerable Working Conditions

Bradford’s decision not to pursue optioasailable to her bedés resignation also
establishes, both objectively asdbjectively, that the allegedxal harassment did not rise to
the level of “intolerable” workig conditions for purposes of canstive discharge. Bradford
alleges that she was subjected to the same dfirsgtxual harassment from the first day of her
employment until the last day ber employment (two years atittee months), yet she made no
report of the alleged conducshe did not ask any other magea to take corrective or
preventative action, and she testified that she didal® steps to see thite conduct ceased.
(Doc. No. 27, pp. 10-11, 1132-37; Doc. No. 36, pp. 6-7, 1132-37; Doc. No. 42, pp. 2-3, 116-8).
In addition, the alleged conduct did not aff@radford’s ability to perform her job, as she
testified that she performed her joba more than satisfactory manradrall timesduring her

employment with TMA. (Doc. No. 27, p. 3, f@pc. No. 36, p. 2, 7). Finally, the undisputed
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facts show that during the tintleat Bradford claims she waslgected to sexual harassment, she
maintained a cordial relationship with Smith and sent him text messages and emails that were
good-natured, light-hearted, joking and even canngature. (Doc. No. 27, p. 12, 144; Doc. No.

36, pp. 8-9, 144). For example, in one text ngss@nt to Smith, Bradford states “Sending you
hugs and kisses :)” and in another texdssage, Bradford states “xoxold.].

Based on the undisputed facts, Bradford/srking conditions canot be considered
intolerable for purposes of constructive dischar§ee Gawley v. Ind. Univ.276 F.3d 301, 315
(7th Cir. 2001) (plaintiff’'s conduct in not forrdiya complaining and remaining on the job for two
months after the alleged harassmiadicated that her workingoaditions were not intolerable).
A showing of severe and pesive sexual harassment is mwtough to establish intolerable
working conditions for purposes a@onstructive dischargeSee PVNFA487 F.3d at 805-06;
Newland 505 F.Supp.2d at 699. Applying a reasmeaperson standard, and focusing
“exclusively on the objective evidence in the refbBradford cannot satisfy her “substantial”
burden of constructive discharg&ee PVNF487 F.3d at 805-06Rennard 101 Fed. App’x at
309. There was no constructive discharge, and sugnudgment is entered in favor of TMA.

D. Faragher/Ellerth Affirmative Defense

While some Courts of Appeals froother Circuits have held that tik@ragher/Ellerth
affirmative defense is unavdike when the supervisor in ggt®n is the employer's proxy or
alter ego (such as the company’s CEO), the A €itcuit has “not squarely addressed whether
an employer may rely on thearagher/Ellerth defense when a victimized employee seeks to
impose liability on the employer under the alter-ego thedtglm v. Kansas656 F.3d 1277,
1286 (10th Cir. 2011)The Court explained irlelmthat “[tlhe contours ofhe alter-ego theory

are not well defined.ld. Bradford does not dispute application of Beragher/Ellerthdefense
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here, but instead argues that ANhcks evidentiary support to satisfy the defense. This Court
finds that theFaragher/Ellerth defense applies. The Couftrther notes that there are
established policies and procedures within TMAtthre available to employees who feel they
have been subjected to sexual harassmeuit,wich, if properly implemented and followed,
would be effective against even a high-ranking official, such as the CEO.

Under theFaragher/Ellerthdefense, where no tangibkdverse employment action has
been taken against the employee, the emplaykmot be liable for actionable hostile work
environment if it proves by a @ponderance of the evidence that: (1) it ‘exercised reasonable
care to prevent and correct promptly any s#yulaarassing behavior,and (2) the plaintiff
‘unreasonably failed to takel@antage of any preventive orroective opporturies provided by
the employer or to avoid harm otherwisePinkerton v. Colo. Dep't of Transp63 F.3d 1052,
1058-1059 (10th Cir. 2009), citingurlington Indus., Inc., v. Ellerth524 U.S. 742, 765
(1998);see Faragher v. City of Boca Rajd24 U.S. 775, 807 (1998). Thearagher/Ellerth
affirmative defense accommodates the “avoidatdnsequences doctrine,” under which victims
have a duty to use such means as are reasouater the circumstances to avoid or minimize
harm. Suders524 U.S. at 146 (citations omitted). Theimary objective” of Title VII “is not
to provide redress but to avoid harrRaragher,524 U.S. at 806.

“[T]he existence of a valid sexual harassment policy is an important consideration in
determining whether an employer acted reasonably to prevent sexual harasstent.V.
Kansas 656 F.3d 1277, 1288 (10th Cir. 2011).Helm the employer “implemented a sexual
harassment policy that prohibéexual harassment, contains anptaint procedure and list of
personnel to whom harassment may be repoaed,includes an anti-retaliation provisiomd:

at 1288. TMA'’s policy contairge similar provisions. (DocNo. 27, Exh. D, TMA 407-410).
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Further, the employer ielm just like TMA, distributed the sexual harassment policies to
employees via an employee handbook and rege@ngoloyees to sign a form affirming receipt
and acknowledge it was their responsibitiiyread and understand the policidslmat 1289. In
Helm, the plaintiff claimed to be unaware of the policy, however thetdound that “even if
[the plaintiff] did not have actual knowledge tbe policy, she had constructive knowledde.”
Here, Bradford admits she signed a forrkremviedging receipt and veew of the Handbook,
she knew of the Policy at issue, and she admits she was charged with enforcing the Policy. (Doc.
No. 27, p. 4, 119-10; Doc. No. 36, p. 2, 119-10; Doc. No. 42, p. 2, 12).

In addition, the undisputedacts show that Bradfordailed to follow the known
procedures at TMA, and “a demonstration of such failure will normally suffice to satisfy the
employer's burden under the secateément of the defenseEllerth, 524 U.S. at 765. Despite
Bradford’'s actual knowledge of the Policy, s provided no reason for why she failed to
avail herself of it. Bradford admitted that stever requested that any of the management-level
employees take any action concerning thegalieconduct of Smith. (Doc. No. 27-2, pp. 67-68).

It is undisputed that: (1) Bdford never suffered any adverse employment action (Doc.
No. 27, p. 3, 11 6-7; Doc. No. 36, p. 2, 11 6-7);TIA maintained an effective anti-harassment
policy (Doc. No. 27, Exh. D, TMA 407-410@&nd (3) Bradford unreasonably failed to take
advantage of any preventiveaorrective opportunitiegrovided by the employer or to otherwise
avoid harm(Doc. No. 27, p. 8, 27, pp. 10-11, 11 32Bdr. No. 36, p. 5, 127, pp. 6-7, 11 32-
37; Doc. No. 42, p. 2, 11 4 and 6, p. 3, 11 7-8). Hlrexth/Faragherdefense requires entry of
summary judgment in favor of TMASee Ellerth,524 U.S. at 765Debord v. Marcy Health
System of Kansas, In@.37 F.3d 642 (10th Cir. 2013) (theevention component dfaragher

defense does not require more tharadaquate policy to prevent harrBhaw v. Autozone, Inc.,
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180 F.3d 806, 813 (7th Cir. 1999) (“As we haveenfsaid, the law against sexual harassment is
not self-enforcing and an employer cannot éeected to correct harassment unless the
employee makes a concerted effort to infahra employer that a problem exists Helm 656
F.3d at 1291-1292 (an unreasonable delay in pisnteporting can satisfy the second prong of
the affirmative defenseKramer v. Wasatch Cnty. Sheriff's Offige@l3 F.3d 726, 757 (10th Cir.
2014) (“To impute constructive notice to the eaydr, the level of pervasiveness must exceed
that required to make out a prima facie hostitrkplace case and theapitiff must point to
specific facts to support such a finding of pervasiveness-plBdiyett v. Applied Radiant
Energy Corp.,240 F.3d 262, 268 (4th Cir. 2001) (genexadi fear of retali#on is not a valid
defense for not making a report).
E. Severe and Pervasive Sexual Harassment

Given the forgoing rulings, theddrt need not decide whethé&etevidence establishes a
sufficiently severe and pervasive work envir@mnnecessary for Bradford’s Title VII sexual
harassment hostile work environment claim. However, considering the totality of the
circumstances presented, the undisputed facts do not establish that Bradford experienced sexual
harassment that was so severe and pervasive as to alter the conditions of her employment.
Again, Bradford did not report theleged sexual harassment and md take steps to prevent or
remedy the alleged harassmemo€. No. 27, p. 8, 27, pp. 10-11, 11 32-37; Doc. No. 36, p. 5,
127, pp. 6-7, 11 32-37; Doc. No. 42, p. 2, 11 4 and 6, p. 3, 11B&)ford’s job performance
was not affected by the alleged conduct, asmshmmtains that she performed her duties better
than satisfactory at alimes during her employmer(Doc. No. 27, p. 3, 17; Doc. No. 36, p. 2,
17). Further, during the time of the alleged harassment, Bradford maintained a friendly

relationship with Smith that included numeroust tessages and emails sent by Bradford that
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were good-natured or playfu{Doc. No. 27, p. 12, 144; Dodo. 36, pp. 8-9, Y44).The
evidence simply does not establish a suffitiersevere and pervasive work environment
necessary for Bradford’s Title VII sexual harassment hostile work environment &iey.e.g.,
Herrera, 474 F.3d at 680.
V. CONCLUSION

The Court finds that Bradford has failed toaddish a genuine issue of material fact with
respect to the legal issues presented, and TM&igled to summary judgment as a matter of
law on Bradford’s Title VII claims. Accordgly, TMA’s Motion for Summary Judgment [Doc.
No. 27] is herebgranted.

IT IS SO ORDERED this 28" day of August, 2014.

Uited States District Judue
Northern District of Okluhoma
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