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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA
RANDY J. WILLIAMS,
P aintiff,

V. CaséNo.: 13-CV-575-JHP-FHM

— N

GREAT DANE LIMITED PARTNERSHIP, )

Defendant. )

OPINION AND ORDER

Now before the Court are the motion forrsuary judgment filed by the Plaintiff Randy
Williams (Dkt#33) and the motion for summary judgment filed by Defendant Great Dane
Limited Partnership (Dkt#34). Both parties haagbmitted evidentiary nrials that include
sworn deposition testimony and documentary ewdethe admissibility of which neither party
genuinely disputes. More particularly, the Cdintls that the facts recounted in this opinion, all
of which appear in the summary judgment re¢caare not genuinely disputed and therefore
support the entry of judgment as mattelao¥, in accordance with Fed.R.Civ.P. 56.

Plaintiff contends the dispdsie issue in this civil action is whether Defendant could
unilaterally change Plaintiff's compensatiagreement and reduce his commissions by more
than half on two specific transactions afteaiRiff had performed by securing purchase orders.

Defendant contends the dispositive issue is whhéttantiff should be deemed to have agreed to

! The change imposed by Defendant reduced desioms from $100 per titar to $50 per trailer

and added an annual quota of 400 trailers. The reduced, $50 commission rate resulted in a net loss to
Williams of $260,000.00. Imposition of the quota tesdiin a net loss of an additional $20,000.00.
Accordingly, the amount in wages and/or contract damages at issue is $280,000.00.
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Defendant’s unilateral decision to reducemmissions by continuing his employment and
receiving the reduced commissions.
Background

Plaintiff (hereafter “Plaintiff” or “Williams”) was employed by Defendant (hereafter,
“Defendant” or “Great Dane”) ia sales position froh984 until June 2013. &at Dane is in the
business of manufacturing platfotnailers, dry freight vans, anéfrigerated vans for customers
in the industry. During the relevant timeframe, Plaintiffs compensation included a salary
component and commissions based on salesadérs on which he was the commissioned
salesman, or in which he assisted. In 2007#eb#ant’s Executive Vice President, Jim Pines,
entered into an oral agreemewith Plaintiff, under which Plaiiff was to recere commissions
of $100 per trailer (the “Pines AgreementPlaintiff's commission rights were not subject to
any quota under the Pines Agreement.

In the spring of 2011, Plaintiff was assigrtedthe XtraLease account and was asked to
assist in obtaining that business for Greah®a On December 6, 2011, XtraLease executed a
sales agreement with Defendant, whereby XtralLeas&racted to purchag®O00 trailers with an
option to purchase an additional 2,000. On #zahe date, Plaintiff's performance on this sale
was recognized by Great Dane management in multiple congratulatory emails. On December
17, 2011 Plaintiff secured a purchase order witthn Christner Trucking (“*JCT”) for 300
trailers. Each of these contracts containsoaipion that precludes the customer from cancelling
the transaction. On the dates that the JCI JmaLease contracts were executed, Plaintiff's
employment contract provided for a $100 pailér commission, not sulit to any quota.

Once the JCT and XtraLease contracts wereessigwhat remained was for Great Dane to

manufacture the trailers, delivemsa, and receive payment. T@téextent these events remained



to occur, they were in the control of Greatneaand others besidesafitiff. As Plaintiff
testified, his sales job was done when he got thehaise order. The parties agree that Plaintiff
was to be paid only after Great Dane received geyrirom the customer. It is uncontested that
Great Dane received full payment for the 5200ers sold to JCT and XtraLease pursuant to the
2011 purchase orders, while Plaintiff svstill employed at Great Dane.

Shortly after the XtraLease and JCT cants were signed, Plaintiff's boss, Dean
Engelage, and Great Dane’s Jim Petrarca bdganssing a revision to Williams’ compensation.
On December 20, 2011, Engelage and Petrarca exchanged emails that estimated Williams’
compensation in 2012 under the Pines Agreement to be “nearly $800,000.” The emails compare
that figure with a lower estimate based oduging Williams’ commission to $50 per trailer and
imposing a 400-trailer annual sales quota; libnger estimate put Williams’ 2012 compensation
at $416,000.

On December 22, 2011, Engelage infornfedintiff in a phone conversation that,
beginning January 1, 2012, Plaintfftommission would be reduced to $50 per trailer, he would
be subject to a 400-trailer quotand his annual salawould be increasd by approximately
$4000. Plaintiff testified in his deposition that\was told this change would apply only to new
sales going forward in 2012. As of DecemBe, 2011, Plaintiff also had been working on
various other transactions, beyond JCT and Xtrag,east had not yet secured purchase orders.
Because he felt the change would“bet right” if applied to dea he was close to finalizing, he
objected to Engelage. The pastagree that this conversation diot address how any change to
Plaintiff's compensation plan auld apply to deals where a puase order had been signed in
2011. Engelage testified that he made the decision to reduce Plaintiffs compensation before

December 22, 2011, when he spoke to Plairgiif] that it was not a negotiated change.



Defendant never provided any writing toaftiff that set forth a new, modified
compensation agreement. According to Engelage, the new agreement was not documented due
to the human resources department’s oversigigfendant provided Plaintiff no writing that set
forth how this new arrangement was to appdydeals like XtraLease and JCT that were
evidenced by customer purchase orders signed in 2011.

In approximately May 2012, Plaintiff begasceiving commissions for XtraLease and/or
JCT sales from the 2011 purchase ordersos&hcommissions were based on a commission of
$50 per trailer and the 400-trailer quota. Othexr next eight months into early 2013, the JCT
and XtraLease trailers were manufactured, Dedahdeceived payments, and Plaintiff was paid
his commissions at the reduced rate.

During the relevant time pex, Defendant had no written lpry regarding commissions.
Plaintiff testified thathe understood that he earned his cassians when he sold trailers, and
that the deal was “sold” when the customer siga®inding purchase order @ontract. Plaintiff
concedes, nonetheless, that payment of his commission was not due until Defendant received full
payment by the customer. Great Dane’s Mig&lage, who testified as Defendant’s 30(b)(6)
representative, testified that Plaintiff ditbt earn a commission until Defendant paid the
commission.

In the spring of 2013, Defendant and Pldintiegan discussions regarding Plaintiff's
future with Great Dane. As a result of thogdiscussions, Plaintiffirough his counsel sent
Defendant a letter dated June 18, 2013atTétter included the following demand:

Mr. Williams secured signed purchasedens from XTRA Lease and John

Christner Trucking in 2011, when hi®mmission was $100/trailer. Aftédr.

Williams had secured the signed purchase orders, Great Dane unilaterally reneged

on its long-standing commission agreemerth Mr. Williams (and denied him

what he had already earned under thgteement) and, instead, reduced his
commission to $50/trailer. Upon sale of 5200 tdeirs under these purchase



orders, Mr. Wiliams was paid approximately $260,000.00 in commissions,

instead of the $520,000.00 he earned. He requires payment of his damages

caused by Great Dane’s breach of cacit— $260,000.00 plus accrued interest.
The June 18, 2013 letter outlined, in some detaal,basis of Plaintiff’'s claim for commissions.
The letter was sent that date via email angul@ mail to Ron Pitrelli, Defendant’s Vice
President, Human Resources. Defendant doesdispute that it received the letter, and
Defendant’s counsel responded Mater dated June 25, 2013. Thaesponse did not specifically
address the demand for commissions, but idstated that “the numerous demands in your
letter are rejected.” Plaintiff was then notified by Defendant of his termination effective June 26,
2013.

Plaintiff's breach of contract claim.

When Plaintiff began his work to secureetdCT and XtraLease deals, he was working
under the Pines Agreement. He performed Hessale under an otin contract — the Pines
Agreement — and he accepted Defendant’s $10@rgiker, no quota offer when he began work
on those two transactions. Those were thegdsmding both parties when he secured the JCT
and the XtraLease contracts. Under estallistentract law, Deferaht could not revoke the
offer that Plaintiff accepted by beginning performance.

Where an employer invites its employee to accept an offer through rendering of
performance, an option contract is created wihamh employee begins the invited performance.
RESTATEMENT (SECOND) OF CONTRACTS 8 45(1) (ALl 1981) (hezinafter cited as
“Restatement”).The effect of an option camtct is to limit the poweof the offeror to revoke the
offer. Id at § 25, comment .d Where the offer invites performance, the beginning of
performance by the offeree creates an optiontract and renders the offer irrevocable.

Restatementat 8 62, comment lRestatement 85, lllustration 8



Oklahoma follows the Restatement § 45 andhawiies applying the rules stated there.
In Dangott v. ASG Industries, Incl976 OK 131, 558 P.2d 379,, the Oklahoma Supreme Court
invoked the “ordinary rules of construction’tderth in Restatement 845 in interpreting the
employment contract at issue. The cowtied also on Corbin on Contracts, 8§ 153 (1950)
quoting that leading tréige as follows:

The employer's offered promise becomes irrevocable by him as soon as the

employee has rendered any substantialicemn the process of accepting; and

this is true in spite of the fact thite employee may be privileged to quit the

service at any time.

Dangott 558 P.2d at 382-83 (emphasis added).

From the sales standpoint, the JCT axblaLease deals were complete, and the
commissions earned, when the binding contraets,the irrevocable customer purchase orders,
were signed. At that point, &htiff was simply waiting to b@aid commissions already earned
and the only condition on those commissions was that the customers pay Great Dane. “A
condition is an event, not cam to occur, which must ocguunless itsnon-occurrence is
excused, before performance under a contract becdoe” Restatement, § 224. In this case, it
is an admitted fact thatighcondition was met with reept to JCT and XtraLease.

Plaintiff testified to his understandingathhe earned commissions when the customer
signed a binding contract. Defendant does natugeely dispute Plaintiff’'s understanding.
Rather, it argues that Plaintgf'understanding is “not a material fact” because Defendant does
not pay the commissions until after the custoeys. Plaintiff's understanding is relevant,
however, because it is pertindotthe terms of the Pines Agreement — it is half ofrtheual
understanding that, the summaunggment evidence demonstrateg, tontracting parties shared.

Under the Pines Agreement, Plaintiff was todaéd $100 per trailer “onrailer sales that he

initiated or in which he particgied.” Defendant does not disptites material fact, but instead



argues that the Pines Agreement sometioes not apply to JCT and XtraLe&sAs it relates to
trailer sales, Platiff understood the term “sold” measécuring a purchase order, and in his
sales training role for Defendant he taught oaes personnel that the sale was complete when
the purchase order was executed. More impoyta@tleat Dane’s Mr. Engelage also understood
the term “sold” to mean that purchase order had been secdre&h email from Great Dane’s
Dave Gilliland confirms that Defelant distinguished the time when a trailer was “sold” from the
time when the trailer was eventually manufactured and deliVerdased on thisecord, it is
undisputed that a trailer wasold” under the Pines Agreement &rhthe customer executed a
purchase order. As such, Pigfif earned, and was entitled be paid, $100 per trailer on the
JCT and XtraLease transactions, with no quota.

Defendant argues that the parties modifiedRimes Agreement. But Defendant proffers
no written evidence that Plaintiff agreed teeduced commission on JCT and XtraLease or that
those commissions would be subject to a qudta.Plaintiff aptly notes, it would be irrational
for a seasoned salesman to willingly trade $280,000 in commissions for a $4000 salary increase.
Defendant has submitted no evidence in respongdaiatiff's motion orin support of its own
motion for summary judgment thatould even tend to explain&ua counterintuitive decision —

a decision that Plaintiff was undeo obligation to make.

2 The Pines Agreement was made between Mitliamis and Mr. Pines, on behalf of Defendant.

Defendant has proffered no affidavit from Mr. Pimes any other admissible evidence to controvert
Plaintiff's testimony regarding the terms of the Pines Agreement.

3 Mr. Engelage testified that sales personnel understand the term “sold” to mean “he got an order that
they're confident it's going to ship.” The congratidry emails sent to Plaintiff and others belie any
argument that Williams and Defendant were anythitiger than confident that XtraLease was “going to
ship.”

* SeePlaintiff's Ex. 10 to his Motion for Summary Judgni, Dkt No. 33-10 at p. 1. When shown that
exhibit, Mr. Engelage acknowledged, for a secomktiDefendant’s own distinction between when a
trailer is “sold” and when is eventually invoiced.
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Defendant seems to predicate its defendeflghupon Plaintiff's satus as an at-will
employee. The Court first notes that Defendwa# proffered no evidence showing that Plaintiff
was an at-will employee. But even assuming Blaintiff was an at-will employee, that status
has no effect upon the proper disposition of Plgistclaims in this case. Defendant employed
Plaintiff for the entire relevant period, fromgagiation of the JCT and XtraLease deals, through
signing of the contracts, and through the peobdull payment by the customers. Defendant
paid commissions on these transactions, bupthyenents were at the reduced rate of $50 per
trailer and subject to the quota. As sucle tbsue often faced byoerts — one involving a
termination to avoid payment of any comsion — is not presented here.

Defendant argues that, by remaining eoypd, Plaintiff accepted the unilaterally-
imposed new terms. Defendant reliesRwbinsorv. Phillips Petroleum Co54 P.2d 322 (Okla.
1936). The plaintiff there was a gatation manager paid a conssion of four cents per gallon
sold. The employer told its employee thatmbuld be reducing ki per gallon commission
component. The employee continued his empkyimand subsequently sued the employer,
arguing that he never accepted the reduced commissionRatgnsonis distinguishable from
the instant case, because Robinson did not sue for commissions he earned before the employer
reduced his commission rate. TRebinsonplaintiff argued that th employer could not reduce
commissiongyoing forwardunless he agreed to it. The dotlvere understandably held that, by
remaining employed after notice thfe change, the plaintiff accepted those terms for gas he sold
after the notice.

Plaintiff Williams does not contend that Daeflant could not change his commission rate
going forward on transactionsrfevhich he had not already @lired a purchase order. And

Plaintiff has not sued Defendant seeking ttomre the Pines Agreement on deals consummated



with 2012 purchase orders. The plaintiffHiardin v. First Cash Fin. Serv., Inc465 F.3d 470
(10th Cir. 2006), also cited by Defendantdh@ option contract ankdad no claim for earned
commissions. Unlike Williams, thidardin plaintiff argued that a new agreement could not be
enforcedprospectivelyafter she objected. Neith&obinsonnor Hardin control based on the
instant facts. Williams accepted the new consiois terms only on 2012 transactions for which
he had not already earned higmsuission. But that modificatiocannot be retradively applied

to the JCT and XtraLease commissions.

An employer may not retroactively malaanges to an employee’s compensation,
regardless of his at-will status. Malone v. American Business Information,.|Jré47 N.W.2d
569 (Neb. 2002), two salesmen sued their empldye retroactively applying a change in
commission structure. Th€ourt addressed the at-will tmae of the employment, but
distinguished its application as follows:

However, even if there is an at-will employment relationship, the employer

cannot unilaterally alter the amount ofngoensation for work that has already

been rendered or for commissions thalve already acaed. See Am.Jur.2d

Employment Relationshi 54 (1996). Simply pugn employer cannot modify a

written commission agreement retroactivetywithout notice to its employees.

Id., at 575 (emphasis added). The same pri@@pblies to an oral commission agreement like
the Pines Agreement.

Similarly, in Baker v. Internap Network Services Corp010 WL 3834003 (N.D. III.),
the District Court addressed the issue in this way:

Internap has cited no authority, howeveattstands for the pposition that it can

make such a modification retroactivelgnd lllinois cases suggest that such

changes to compensation terms cannotapied to commissions already earned.
* * *

Unlike an employer’s decision to chargeompensation structure going forward,

a retroactive adjustment to the compdiasaschedule, without prior notice to the

employee, does not bear the hallmarks obffer as that term is used in contract

law.



Id., at *4. The Court finds theeasoning of the above-cited cagpessuasive as applied to the
facts here. Plaintiff perforndehis part of the bargain bgecuring the executed JCT and
XtraLease contracts while the Pines Agreemea in effect. He earned his commissions under
the Pines Agreement prior to any unilateralngeto his employment agreement. Defendant
may not retroactively and unilatdly impose such a changereduce those commissions.
Accepting Defendant’s argument as to whie® commissions were earned would result
in a troubling result that, in this Court’'sdgment, would make all employer promises to
employees illusory. Mr. Engelage testified, addddant’s representative, that Plaintiff “earns
the commission when we pay the commission” #mat “[H]e earns it when he gets paid.”
Based on Defendant’s reasoningca@nmission salesman may perh fully, yet at any point
before his employer chooses to pay the commis#ianemployer could reduce or eliminate that
commission at its sole discretion and with imipyun The employer may take such actions, Great
Dane argues, entirely because Plaintiff wasgality an at-will employee. The Court will not
adopt a principle that renders all promisestavill employees illusory. Indeed the Oklahoma
law cited in this opinion makesedr that Defendant’'s argumentisntrary to existing law.
Defendant argues that Plaintiff acceptedrégtuced commissions and did not complain.
The Court finds that Plaintiff's actions aftthe December 22, 2011 phone call were reasonable
under the circumstances. More imaoitly, as a matter of law, sln actions did not impair the
claims that Plaintiff asserts ithis case. Plaintiff objectetb the change, but he remained
employed with Great Dane and worked to closg deals and obtain new business. He received
the half-commissions on JCT and Xtemse, which is consistentttv his right to continue his
contract and sue for partial breacBeelndiana Michigan Power Co. v. United Statd22 F.3d

1369, 1374 (5th Cir. 2005). The Restatemert@®d) Contract, 8236 provides as follows:
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[l]f the injured party elects to or is required await the balance of the other

party's performancainder the contract, his claim sgid instead to be one for

damages for partial breach.
Id. at Comment b (emphasis added). Haviagused the JCT and XtraLease purchase orders
under the terms of the Pines Agreement, it iseaisle that Plaintiffdok the necessary actions
to remain employed — even if it meant remagnsilent — and to accept the partial commission
payments. Defendant put Plairfiin this Hobson’s-choick position, after he earned his
commissions and Defendant received the full benef Plaintiff's work. For these reasons, the
Court finds no merit in Defendant’s argumenatthby remaining employed and not protesting,
Plaintiff agreed to Defendant’s ‘odification.”

Accordingly, the Court grants summary judgrmenregard to Plaintiff's claim for breach
of contract.

Plaintiff's statutory wage claim.

Plaintiff also seeks to recover wages undela®@éma’s Protection dfabor Act, 40 O.S.
§ 165.1et seq Section 165.3(A) provides that an Gidana employer must pay all wages owed
to an employee by the next regular pay peridibfong termination of employment. 40 O.S. §
165.1(4) defines wages to incidommissions which are “earnadd due, or provided by the
employer to his employees in an established policy, whether the amount is determined on a time,
task, piece, commission or other basis of catmid As an initial matter, there is no dispute
that commissions became earraadl due. Defendant paid conssions, albeit at the reduced

rate, to Plaintiff after JCT and XtraLease pHidir respective invoices. By accepting a partial

payment, however, Plaintiff did not release harlto the entire wage. The applicable statute,

® Defendant has proffered no evidence that it suffarey detriment in reliance on Plaintiff's acceptance
of the half commissions.

® Hobson’s Choice: A situation in which you are suppdsemake a choice but do not have a real choice
because there is only one thing you can do e hislerriam-Webster’s Dictionary, 2011.
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40 O.S. § 165.4(B), provides that “[A]cceptanioy the employee of any payment made under
this section shall not constitute a releaseo the balance of the wage claim.”

For the same reason that the Court has concluded that Plaintiff earned the JCT and
XtraLease commissions under the terms of the Phgreement, the Court finds that Plaintiff
earned the unpaid wages he seeks under theddout of Labor Act. Oklahoma administrative
law opinions further support trmnclusion that the employerrg#t change the rules once the
employee has performed the woreeDesign IV Carpet andilE, Inc. v. Susan Bryar2002-

50362 (2002) (an employer cannot unilaterally change an employee’s wage after the work has
been done simply because the employee is at-will).  Accordingly, the Court grants Plaintiff
summary judgment on his wage claim.

The Court also finds that summary judgmem the wage claim is mandated for an
independent reason. Defendant had no written ydhiat relates to commissions, and it had no
written agreement with Defendant that relatedommissions. More specifically, Defendant has
proffered no writing — in contract or policy formthat put Plaintiff on notice that, after he had
secured a signed customer contract, it could change the commission agreement under which
Plaintiff operated to secure thatistomer order. Defendanbnetheless argues that it could
reduce Plaintiff's commiseh at any time in its disetion, regardless of &htiff's performance.
Applicable Oklahoma labor regulations @AC 380:30-1-8, address this issue.

OAC 380:30-1-8(a) provides thatgular wages are those reaal for services rendered
in the regular course and scope of employmdinturther provides that such wages may not be

conditioned on job performance. Although Pldirmay have earned comissions with some

" The Protection of Labor Act includes variousyisions precluding waiver of an employee’s rights. 40
O.S. § 165.5 prohibits private agreements that ceati@ any provisions of the Oklahoma Protection of
Labor Act. 40 O.S. § 165.2 prohibits waiver of any of the employee’s statutory rights because of any
contract to the contrary.
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regularity, it is apparent his commissions wérenditioned on job perfonance.” Plaintiff's
base salary was not conditioned on job perfoceambut his commissions were calculated and
paid only if he succeeded wbtaining sales. Tehregulation, at OAC 380:30-1-8(d), defines
benefits as “special wages that are paid dgaretimes under certain conditions, according to the
terms of the employment agreement. Ehasclude vacation, sick pay, paid holidays,
severances, bonusesnd other similar advantagégemphasis added). The parties cite no
specific Oklahoma authority addressing the qoesbf whether commissions are benefits or
regular wages. In interpretirtgis regulation, the @urt concludes that &tiff's commissions
were conditioned on his job performance; that they were to be paid at certain times and under
certain conditions in accordance with thendd Agreement; and that these commissions are
contemplated as benefits by the *“other ikm advantages” languagef the regulation.
Therefore, the Court determines that Plairgifommissions should besaited as benefits under
the applicable wage law.

OAC 380:30-1-8(d) provides that the employeentitled to benék “upon proof of an
established policy, or pursuant to the terms of a written agreement.” Here, Plaintiff established
that he was paid $100 per trailer with no qusitece 2007, pursuant to the Pines Agreement.
Subsection (e) provides thatA]ny restrictions, criteria orconditions on benefits, including
employer discretion and any limits thereon, ntustcontained in a wtén policy signed by the
employee or they will not be valid.” Thatksection further provides that once the employee
meets the criteria for earning such wage, “theefie becomes part of wages earned and due and
is thereupon payable psovided by statute in 40.S. § 165.1 et seq.”

Defendant had no written pajichat conferred upoit the discretion taunilaterally or

retroactively reduce Plaintiff's commissionsDefendant received nwariting from Plaintiff
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acknowledging that Defendant had reserved sucheafisn. As such, thputative discretion that
Defendant sought to employ, to reduce Plaintiéfisnmissions, is not valid or effective under
the applicable regulation. d&Mhtiff's commissions were earned and due under the Pines
Agreement but never fully paid by DefendanOn this additional basis, the Court grants
Plaintiff's motion for summary judgmenh the statutory wage claim.

Plaintiff's claim for liquidated damages.

The Protection of Labor Act provides thathere an employer does not pay wages due
following a termination of employment, the emplowgiall be entitled to recover — in addition to
his unpaid wages — liquidated damages, untassemployer can establish that a bona fide
disagreement exists that justified withhaolglithe claimed wages. Under 40 O.S. § 165.3(B),
liquidated damages equal “the amount of twocest (2%) of the unpaid wages for each day
upon which such failure shall continue after the day the wages were earned and due if the
employer willfully withheld wages over which there was no bona fide disagreement; or in an
amount equal to the unpaid wages, whichever iglleni’ In this casethe amount at issue in
liquidated damages is the withheld wages — $280,000.00.

Plaintiff is not entitled to liquidated damagé Defendant can demonstrate it withheld
the disputed wages due to a bona fide disagreement. If the employee provides the notice set
forth in 40 O.S. § 165.4(A)(2), Defendant must compith the remainder of that statute. The
statute contemplates that the employee will file an administrative wage claim or otherwise serve
the employer with a demand via certified mail. tHat notice is provided, then within fifteen
days of receipt the employer must respond waithwritten explanation of the relevant facts
and/or evidence which supportsthelief of the employer thdahe wages in dispute are not

owed.”
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In the instant case, Plaintiff did not provide his demand by certified mail; however, he
provided that demand by mail and email, and De&nt received that demand. Plaintiff's June
18, 2013 letter outlined, in much detail, the basiBlafntiff's claim for commissions. The letter
went to Defendant’s Vice President Human &eses, and Defendant does not dispute that it
received the letter. In itdune 25, 2013 response, Defendaotiansel acknowledged Plaintiff's
demand and simply stated that “the numerousat&ls in your letter are rejected.” In sum,
Plaintiff substantially complied with the adtite, and Defendant's response provided no
explanation of the relevant facthat supported its belief théite commissions were not owed.
On August 22, 2013, more than two months aftamfiff's demand, Defendant mailed a letter to
Plaintiff attempting to preservthe bona fide defense. That attempt was untimely. As such,
Defendant has failed to preseréee bona fide disagreement defense contemplated by 40 O.S. §
165.4.

The notice contemplated by 40 O.S. §8 165.4(A)$2hot a required prequisite to an
employee’s right to liquidated damages. Whameemployee pursues his wages directly through
litigation, and has not made the demand pé&68.4(A)(2), the employer is excused from any
obligation to provide the written explanation set forth in that statute. The employer still retains,
however, the burden of proof on its defense of a bioleadisagreement at trial. On the instant
facts, the record before the Court establishes, as a matter of law, that Defendant reduced
Plaintiffs commissionsonly after it concluded he would @atoo much if it paid him in
accordance with the Pines Agreement. The re@réals that Defendant knew that Plaintiff had
earned the commissions undee tRines Agreement and had congratulated him accordingly,
prior to making its unilateratlecision to renege on that agment. The term “bona fide

disagreement” is defined as “&onest and sincere belief assartion based on a dispute of a
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determinative fact or ggtication of law under thisitle which is supported by relevant evidence.”
40 O.S. 8§ 165.1(6). Oklahoma further defines “bbda” to require good faith. Good faith, in
turn, “consists in an honesttémtion to abstain from takingny unconscientious advantage of
another, even through the forms or technicalited law, together with an absence of all
information or belief of facts which wadilrender the transaoti unconscientious.’Campbell v.
Indep. School Dist. No. 01 of Okmulgee ,C&. P.3d 1034, 1041 (Okla. 2003). The record is
devoid of any evidence tending to show gooihfan Defendant’s part. On the contrary,
Defendant’s actions appear take advantage of its employed manufactured disagreement
does not meet the requirement that such disagraebeebona fide. On the record before the
Court, no reasonable person could conclude Died¢ndant has met its burden of establishing a
bona fide disagreement. Accordingly, the Carants summary judgment for Plaintiff on his
liquidated damages claim and awards sadtiitional damages in the amount of $280,000.00.
Conclusion

Plaintiff's motion for summar judgment on his contractaiin is granted. Defendant’s
motion for summary judgment on allaims is denied. The Plaifitis entitled to recover his
contract damages. The Courtrther grants summary judgmenh Plaintiff's wage claim.
Plaintiffs damages for breacbf contract are equal to his unpaid wages and, accordingly,
Plaintiff is entitled to only one recovery on those two claims. Hence Plaintiff is awarded actual
damages in the amount of $280,000.00. Plaintiffuither entitled to recover liquidated
damages in the additional amount of $280,000.8@6cordingly, Plaintiff is awarded damages
against Defendant totaling $560,000.00.

Plaintiff’'s contract claim seakto recover for labor or seces rendered. Hence he is

entitled to recover a reasonable attorneg® tinder 12 O.S. § 936A as the prevailing party.
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Plaintiff is also entitled to a asonable attorneys’ fee and castshis wage claim, pursuant to 40

0.S. 8 165.9(B). Plaintiff is ordered to timéile his fee application and bill of costs.

IT IS SO ORDERED this 7" day of August, 2014.

Ukited States District Judue
Northern District of Oklahoma
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