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UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

PENNIE L. KEYES-ZACHARY,
Plaintiff,

V. Case No. 13-CV-0638-CVE-FHM

CAROLYN W. COLVIN,

Acting Commissioner, Social Security
Administration,

N N N N N N N N N N N

Defendant.

OPINION AND ORDER

Before the Court is the report and recomméndaDkt. # 21) of Magistrate Judge Frank
H. McCarthy recommending that the Court affittme decision of the Commissioner of the Social
Security Administration to deny plaintiff's clai for disability benefits. Plaintiff has filed an
objection (Dkt. # 22) to the report and recommeiotia and she seeks remand for further review.
Defendant has not filed a response to plaintiff's objection, and the time to do so has expired.

.

OnJuly 15, 2010, plaintiff applied for benefitdeging that she had been disabled as of June
4, 2009 Dkt. # 13-5, at 2. Plaintiff's application stated that both physical and psychological
conditions, including difficulty hearing, asthma, attibr stress, and a back injury, left her unable
to work. SeeDkt. # 13-6, at 6. Plaintiff's claim was denied initially on March 18, 2011, and after

reconsideration it was denied again on July201.1. Dkt. # 13-3, at 2-3. Plaintiff requested a

! Plaintiff previously filed two other applitians for benefits, once on June 7, 2004, and once
on August 1, 2008. Dkt. # 13-2, at 34. Eaclthafse applications was denied,, lske also
Keyes-Zachary v. Astry&95 F.3d 1156 (10th Cir. 2012).
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hearing before an administrative law judge (Alahd that hearing was held on May 30, 2012. Dkt.
# 13-2, at 32.

Plaintiff appeared at the hearing and was represented by an attor¢B4dPlaintiff was
fifty-one years old at the time of the hearing, and she lived with her ex-husband and her father. I1d.
at 39, 40. She testified to a variety of phys@atl psychological complaints, including hearing
difficulties, headaches, heart spasms, anxietypasthghtheadedness, depression, and injuries to
her spine, knees, hands, neck, wrist, and elbovatl81-62. For these caitidns, plaintiff took a
number of medications, both prescription and over-the-counteat #¥-49. Plaintiff left school
after the 10th grade, and she did not earn a GEgugh she attended some classes with the intent
to earn one. ldat 67-68.

The ALJ called vocational expert (VE) Drngharad Young, Ed.D. in Counseling, to testify
about plaintiff's previous work ktory and her ability to work. I@t 68;_ see alsDkt. # 13-4, at 41.

The VE testified that plaintiff had been a school cook, a cook’s helper, a pillow stuffer, a server, and
a cashier. Dkt. # 13-2, at 69. Plaintiff héhese positions from 1997 through 2002, and in 2000 she
was both a pillow stuffer and a cook’s helper. Dkt. # 13-6, at 27. The ALJ posed a hypothetical
guestion to the VE, asking if a hypothetical person with specific restrictions would be able to
perform either plaintiff's past work or otherork available in the economy. Dkt. # 13-2, at 70.
Among other restrictions, the hypothetical persmeeded to “avoid loud background noises and
should not work in environments oidprequire good bi-aural hearing.” ldt 70-71. The ALJ also
asked the VE to identify any conflicts betweentestimony and the information in the Dictionary

of Occupational Titles (4th ed. rev. 1991) [DO&hd the VE did not identify any such conflict.

Id. at 70.



The VE stated that the hypothetical person could work as a pillow stuffer as that job is
generally performed, although not as plaintiff performed itatd71. According to the VE, the
exertion level of the position is listed in the DOT as light, although plaintiff reported a medium
exertion levef Id. She also testified that the hypothetipatson could perform other occupations
as described in the DOT; her “representativenexles” of such occupations included “assembler”
(DOT § 706.684-022), “sorter” (DOT § 753.587-0180d “marker” (DOT § 920.687-126). lait
72. However, a person with plaintiff's ailmentssag had testified to theat the hearing would not
be able to perform either plaifits past work or other work. Icat 73. The DOT lists the expected
noise level for both the assembler and marker positions as “Level 4 - Loud.” DOT 8§ 706.684-022,
920.687-126.

On October 17, 2012, the ALJ issued a writtenision finding plainff was not disabled.

Dkt. # 13-2, at 27. The ALJ found that plaintiff haat engaged in substantial gainful activity since
the application date, that shedhsevere impairments affectingrhedility to work, and that her
impairments were not equivalent to one of thiisted in 20 C.F.R., Part 404, Subpart P, Appendix
1. Id. at 18. The ALJ next formulated plaintiff’'s residual functional capacity (RFC), taking into
account the medical evidence and testimonyatl@0. He found that plaiiff could perform “light
work” as defined by 20 C.F.R. 416.967(b), with certain restrictionérttbng the restrictions in
plaintiffs RFC was the determination thatestshould avoid loud background noises, but [sic]
should not require binaural hearing.” Based on the RFC and the restdhe ALJ determined that

plaintiff could perform her past work as a pillstuffer as that job is normally performed, although

2 Neither the VE nor the ALJ identified thepecific DOT section to which the VE was
referring.



not as plaintiff had performed it. It 25. He also found that plaintiff could perform other

occupations present in the economy, specificalintisthe assembler, sorter, and marker positions
previously identified by the VE. Icat 26. He concluded by stating that plaintiff was “capable of
making a successful adjustment to other wogk #xists in significant numbers in the economy.”

Id. at 26-27.

On July 31, 2013, the Appeals Council deniedmpitiis request for review of the ALJ’s
decision. Dkt. # 13-2. Plaintiff thereafter sougidifial review, arguing that the ALJ committed
several errors, including: his credibility determination; his finding that plaintiff's knee impairment
was not medically determinable; his RFC formulation; and his determination that plaintiff could
perform both her past work and other workikalde in the economy. Dkt. # 16. The Court referred
the case to the magistrate judge, who entered a report and recommendation recommending the Court
affirm the ALJ’s decision. Dkt. # 21, at 11. Plgfihhas objected to the report and recommendation
solely as to the ALJ’s determination of her ability to perform her past work and other available
work.2 Dkt. # 22.

.

Without consent of the parties, the Court meafer any pretrial matter dispositive of a claim
to a magistrate judge for a report and recomagon. However, the parties may object to the
magistrate judge’s recommendation within fteen days of service of the recommendation.

Schrader v. Fred A. Ray, M.D., P,@96 F.3d 968, 975 (10th Cir. 2002); Vega v. SutHEdSs F.3d

573, 579 (10th Cir. 1999). The Court “shall make aokeo determination of those portions of the

3 Plaintiff's objection is silent as to the other issues addressed in the report and

recommendation. Accordingly, the Court will not discuss those issues furth@B Bee.C.
8 636(b)(1).



report or specified proposed findings or recomdaions to which objection is made.” 28 U.S.C.
8 636(b)(1). The Court may accept, reject, or modify the report and recommendation of the
magistrate judge in whole or in pared=R.Civ. P.72(b).
1.
The Socia Security Administratior has establishe a five-stef proces to review claims for
disability benefits Se¢ 2C C.F.R 8§ 404.152( The Tentf Circuit has outlinec the five stef process:

Stef one require: the agenc' to determini whethe a claiman is “presently engage in
substanti¢ gainful activity.” [Allen v. Barnhar, 357 F.3d 1140, 1142 (10th Cir. 2004)]. If
not.the agenc' proceedto consider aisteftwo, whethe aclaiman has“a medicallysevere
impairmen or impairments. Id. An impairmen is severiunde the applicabl«regulations

if it significantly limits a claimant’s physica or mental ability to perform basic work
activities See 20 C.F.R §404.1521 At stef three the ALJ consider whethe a claimant’s
medically severe impairments are equivalent to a condition “listed in the appendix of the
relevan disability regulation.’ Allen, 357 F.3d at 1142. If a claimant’s impairments are not
equivalent to a listed impairment, the ALJ meshsider, at step four, whether a claimant’s
impairments prevent her from periing her past relevant worgeeid. Even if a claimant

is so impaired, the agency considersstap five, whether she possesses the sufficient
residual functional capability to perform other work in the national econSeayd.

Wall v. Astrue 561 F.3d 1048, 1052 (10th Cir. 2009). The Akdided the case at step four of the
analysis, but he made alternate findings at step five. Dkt. # 13-2, at 25-27. At both steps, the ALJ
determined that plaintiff's claim for benefits should be denied. Tlde magistrate judge
recommendated that the ALJ’s decision be upH2kd. # 21, at 8-11. In her objection, plaintiff
contends that the ALJ did not follow the propergadures at step four and that the VE’s testimony
was so unreliable as to undermine the ALJ’s findings at step five. Dkt. # 22, at 1-4.

The Court may not reweigh the evidence or stuis its judgment for that of the ALJ but,
instead, reviews the record to determine if thel Alpplied the correct legal standard and if his

decision is supported by subsiahevidence. Bowman v. Astrug11 F.3d 1270, 1272 (10th Cir.

2008). Substantial evidence is “such relevawidence as a reasonable mind might accept as

5



adequate to support a conclusion.” O'Dell v. Shaldda-.3d 855, 858 (10thICiL994). “A decision

is not based on substantial eviderideis overwhelmed by other evéthce in the record or if there

is a mere scintilla of evidence supporting it.” Hamlin v. Barnt&Gb F.3d 1208, 1214 (10th Cir.

2004). The Court must meticulously examine the record as a whole and consider any evidence that

detracts from the Commissioner’s decision. Washington v. Shalak.3d 1437, 1439 (10th Cir.

1994).

A. The ALJ's Findings at Step Four

At step four, the ALJ must determine “whetra claimant’s impairments prevent her from
performing her past relevant work.” Wali61 F.3d at 1052 (citing Allei357 F.3d at 1142). “A
claimant capable of performing past relevant wemkot disabled within the meaning of the Social

Security Act.” Andrade v. Seg'of Health & Human Servs985 F.2d 1045, 1050 (10th Cir. 1993)

(citing 20 C.F.R. 88 404.1520(e), 416.920(e)). Step four has three separate phases:

In the first phase, the ALJ must evaluatelaimant’s physical and mental residual
functional capacity (RFC), and in thecend phase, he must determine the physical
and mental demands of the claimant’s palstvant work. In the final phase, the ALJ
determines whether the claimant has the ability to meet the job demands found in
phase two despite the mental and/or ptatdimitations found in phase one. At each

of these phases, the ALJ must make specific findings.

Winfrey v. Chater92 F.3d 1017, 1023 (10th Cir. 1996) (internal citations omitted). While the

claimant bears the “ultimate burden of proving thatistdisabled,” at stefpur the ALJ has a duty

“of inquiry and factual development.” HentieU.S. Dep’t of Health & Human Sery43 F.3d 359,

361 (10th Cir. 1993) (citing Channel v. Heckléd7 F.2d 577, 579 (10th Cir. 1984)). The ALJ

found at step four that plaintiff could perform Ipast work as a pillow stuffer as that occupation

is generally performed. Dkt. # 13-2, at 25. Pldir@rgues that the ALJ made two related errors in



the second phase of step féume considered plaintiff's former employment as a pillow stuffer to
be past relevant work; and he failed to makeéguired specific findingsf the physical and mental
demands of plaintiff's past relevant work. Dk22 at 2-3. These errorsapttiff argues, led to an
incorrect finding in the third phase of step four.dtd3-4.

Previous employment is “past relevant wowien “it was done within the last 15 years,
lasted long enough for the person to learn to dodtwas substantial gainful activity.” SSR 82-61,
1982 WL 31387 (Jan. 1, 1982). Plaintiffes not contest that she htid position as pillow stuffer
within the last fifteen years or that she diot learn the position, arguing instead that it was not
substantial gainful activity. Sékt. # 22, at 3. Substantial gainful activity is employment for which
the individual earned wages equal to or exaggdn amount provided by regulation. 20 C.F.R. §

404.1574(b)(2) (2006). The record shows that fifinvas a pillow stuffe only in the year 2000,

and in that year she worked as both a pillow stuffer and a cook’s helper. Dkt. # 13-6, at 27. The

regulations state that, for the year 2000, earnings greater than $700 per month show that employment

was substantial gainful activity. 20 C.F.R. § 404.1574(b)(2); seei@glJ@ble 1. In that year,
plaintiff earned a total of $14,464.38, or aremge of $1,205.36 per month. Dkt. # 13-5, at 9.
However, the record is unclear as to what amotintoney plaintiff earngé from her position as a
pillow stuffer; the record states only the yearbatearnings, without specifying the source of those

earnings._Sed. In her work history report, plaintiff listed her hourly compensation and hours

worked per week as a pillow stuffer, but she did not state how many weeks she held the position.

Dkt. # 13-6, at 30. It is not possible, based on the evidence in the record, to determine whether

plaintiff earned $700 or more per month as a piliuffer. Thus, the ALJ’s determination that

4 Plaintiff makes no argument regarding the first phase of step four.
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plaintiff's position as a pillow stuffer was past relevant work, which necessarily entails a
determination that the position was substantial gainful activity, is not supported by substantial
evidence in the record.

As the ALJ’s findings at phase three of sfepr were based on his determination that
plaintiff's occupation as a pillow stuffer was pastevant work, those findings are not based on
substantial evidence. Therefore, the ALJ’s finidiof non-disability at step four was in erfor.
However, the ALJ made alternate findings at ste @f the analysis, aritihis step five findings

are not in error then any ermatrstep four is harmless. Seauley v. Chatef4 F.3d 670, at *1 (10th

Cir. 1995) (unpublished).

B. The ALJ's Alternate Findings at Step Five

Plaintiff argues that the ALJ edat step five of the analysstating that the ALJ could not
rely on the VE's testimony and that, without the VE’s testimony, the ALJ’s finding of sufficient
other work in the national economy lacks substaetimence. Dkt. # 22, at 1-2. At step five, the
ALJ must consider a claimant’s RFC, age,adion, and work experience to determine if other

work exists in the economy that a claimant is able to perform. Williams v. B@xdrF.2d 748,

751 (10th Cir. 1988). If the claimant can adjustitsk beyond her past relevant work, the ALJ shall
enter a finding that the claimant is not disabk¥2 U.S.C. § 423(d)(2)(A). However, the ALJ must

find that a claimant is disablédnsufficient work exists in the national economy for an individual

As the Court finds error in the ALJ’s determination of plaintiff's past relevant work, the
Court does not reach plaintiff's second argumiat, the ALJ did not make specific findings
about the physical and mental demands ofplast relevant work. Dkt. # 22, at 3-4.

6 This and all other unpublished decisions are not precedential; they are cited for their
persuasive value only. SéeD. R.Appr. 32.1; 10H CIR. R. 32.1.
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with the claimant's RFC,_ Wilson v. Astrué02 F.3d 1136, 1140 (10th Cir. 2010). The

Commissioner bears the burden to present suffiereidence to support a finding of not disabled

at step five. Emory v. Sullivar®36 F.2d 1092, 1094 (10th Cir. 1991).

Plaintiff contends that the ALJ’s decisi@not supported by substantial evidence because
it rests on the VE’s testimony, which plaintiff argue wholly unreliabléecause it conflicts with
the DOT. The Tenth Circuit has stated that, wtieere is a conflict between the DOT and the
testimony of a VE, the ALJ “must investigate and elicit a reasonable explanation for any conflict

.. . before the ALJ may rely ondlexpert’s testimony.” Haddock v. Apfdl96 F.3d 1084, 1091

(10th Cir. 1999); see als®SR 00-4p, 2000 WL 1898704, at *4 (Dec. 4, 2000). Failure to resolve

the conflictis reversible error, uslethe error is harmless. Poppa v. Astsé® F.3d 1167, 1173-74

(10th Cir. 2009); see ald€rueger v. Astrue337 F. App’x 758, 761-6210th Cir. 2009). There is

an apparent conflict here. The ALJ’s hypothetmadstion stated that “[tlhe person should avoid
loud background noises and should not work in @mwvirents or [sic] require good bi-aural hearing.”

Dkt. # 13-2, at 70-71. This limitation is included in plaintiff's RFC. Dkt. # 13-2, at 20. The VE
identified three jobs that the hypotheticatgmn could do, including “assembler” (DOT § 706.684-
022), “sorter” (DOT § 753.587-010), and “marker” (DOT § 920.687-126atld2. The DOT lists

the expected noise level for both the assenavldrmarker positions as “Level 4 - Loud.” DOT 88§
706.684-022, 920.687-126. Although the ALJ did ask the VE to explain any difference between her

testimony and the information in the DOT@rto posing the hypothetical question, Bée. # 13-2,



at 70, the VE failed to identify the conflict, and the ALJ did not undertake further ingTimys,
the ALJ could not rely on the VE's testimony as to the assembler and marker positions. See
Haddock 196 F.3d at 1092.

However, there is no conflict between the’¥Eestimony and the DOT as to the sorter
position® and thus there is no error in the ALJ'Barce on the VE’s testimony as to that position.
Plaintiff states that “the assumption that thés one remaining job available to Plaintiff is
unsupported by the fact the VE’s testimony is unbédi@and inconsistent with the DOT.” Dkt. # 22,
at 1. In essence, plaintiff argues that the Atuld not rely on the VE’s testimony as to the sorter
position because of the conflicting testimony alibetassembler and marker positions. However,
plaintiff cites no authority supporting this argem, and the Court could find none. In similar
situations, the Tenth Circuit has often continis@nalysis beyond the determination of a conflict
to consider whether the portion of the VE'dit@eny about which there is no conflict would support

the ALJ’s ruling, implicitly rejecting plaintiff's argument. See, e@onger v. Astrugd53 F. App’x

821, 827-28 (10th Cir. 2011); Krueger v. Astr@87 F. App’x 758, 762 (10th Cir. 2009); Rogers

V. Astrue 312 F. App’x 138, 141-42 (10@ir. 2009); Norris v. Barnhgri97 F. App’x 771, 776-77

(10th Cir. 2006). If “a significant number of jofis one or more occupations) having requirements

which [the claimant is] able to meet” existsthe national economy for those occupations about

! In his decision, the ALJ stated that “[pJurst&mSSR 00-4p, [he has] determined that the
vocational expert’s testimony is consistent vifth information contained in the Dictionary
of Occupational Titles.” Dkt. # 13-2, at 26. Wever, given the obvious conflict regarding
noise level, this statement does not demorestred level of investigation and explanation
required by Haddock

8 The expected noise level for the sorteripos is “Level 3 - Moderate.” DOT § 753.587-
010.
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which there is no conflict between the VE'sttmony and the DOT, the Tenth Circuit has upheld

the ALJ’s finding of no disability. Conge453 F. App’x at 828duoting_Evans v. Chates5 F.3d

530, 532 (10th Cir. 1995)). When there is a conflito all of the positions identified by the VE,

however, the Tenth Circuit has remanded the cabe tALJ for resolution of the conflict. See, e.g.

Hackett v. Barnhart395 F.3d 1168, 1176 (10th Cir. 2005).

As there is no conflict regarding the sorpasition, the Court will consider whether the
ALJ’s decision at step five could be suppotbeded on the VE's testimony about that position. The

Tenth Circuit's previous decisions in_Congdé€rueger Rogers and _Norris although not

precedential, are instructive. In Congéere was a conflict as to twbthe five positions identified

by the VE. Conger53 F. App’x at 827. The Tenth Circuit,tmg that the VE “explicitly stated that
other occupations would be available . . . amtishe was simply providing occupational examples,”
found that the remaining positions existed in sugfitinumbers for the ALJ to find the claimant not
disabled at step five. lét 828. Similarly, although three oktliour occupations identified by the
VE in Rogersconflicted with the DOT, the Tenth Cin¢found that the fourth occupation provided
a sufficient basis for the ALJ’s ruling. RogeBl2 F. App’x at 141-42. By contrast, the Tenth
Circuit panel in Kruegeordered the case remanded to the ALJ for confirmation that there were no
actual conflicts between the DOT and the fourupations that had no apeat conflict with the
DOT. Krueger337 F. App’x at 762. The court stated tthet ALJ should, in addition to confirming
that no conflicts existed, ensure that the claitisdimited mathematical skills would not preclude
her from performing any of the occujms for which no conflict existed. I¢h Norris, the Tenth
Circuit found that the two occupations identifiby the VE that did not conflict with the DOT

existed in such low numbers in the region tet ALJ should determine whether they met the

11



requirement for a “significant number” of positions. Nqrfi87 F. App’x at 777 (citing 42 U.S.C.
§ 423(d)(2)(A)). The court was also concernedtimratALJ’s failure to properly address one of the
medical opinions in the record could affect theimlant's RFC, which in turn could make one or
both of the identified occupations no longer applicable. Id.

Plaintiff's claim is similar to both Rogeasd Norris As in Rogersonly one of the proposed

occupations, the sorter positiames not conflict with the DOTSeeRogers312 F. App’x at 141.
Plaintiff does not contest thatperson with her “age, education, work experience, and residual
functional capacity” could work as a sorter. Dkt. # 13-2, at 26. This is unlike_both Kraeder
Norris, where the Tenth Circuit returned the case téthkat least in part because of a concern that
some other aspect of the case--thenudait’'s mathematical skills in Kruegand the unaddressed
medical opinion in_Norriscould affect whether the remaining occupations were feasible. See
Krueger 337 F. App’x at 762; Norrjsl97 F. App’x at 777. That coarn does not exist here, and
the ALJ need find only one occupation exists in sigfit numbers to satisfy his burden at step five.
SeeEvans55 F.3d at 532 (“Work exists in the natibeeonomy [for step-five purposes] when there

is a significant number of jobs (in one or more occupatioaging requirements which the claimant

is able to meet . . . .” (emphasided) (citing 20 C.F.R. § 404.1566(b))); see &sgers312 F.

App’x at 141-42. However, as in Norrisis not clear that a “significant number” of sorter positions

are available. SeMorris, 197 F. App’x at 777. Thus, the Court must consider whether plaintiff's

° Like the VE in Congetthe VE here stated that thecopations fitting the ALJ’s hypothetical
were merely “representative examples” of work that plaintiff could do. Dkt. # 13-2, at 72.
As discussed above, the VE testified thatrlicould also resume her past work as a
pillow stuffer as that job is generally performed.dti71. However, the VE did not identify
the DOT section corresponding to that ocdigra and she provided no testimony as to the
number of positions available in the econom¥elwise, the ALJ made no findings as to the
number of positions. Thus, evidence exists only for the sorter position.
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case should be remanded to the ALJ to deternfitige sorter position exists in “significant
number[s]” in the regional or national economy. 38¢C.F.R. § 404.1566(b).

Plaintiff argues that such a remand is necessary because the ALJ did not find that each
position the VE identified existed in significant nioens. Dkt. # 22, at 2. Instead, the ALJ listed all
three occupations and then stated that plaicaififd “mak[e] a successful adjustment to other work
that exists in significant numbers.” Dkt. # 13226-27. The Tenth Circuit has emphasized that “the
issue of numerical significance entails many-fgmtcific considerations requiring individualized
evaluation” and, as such, “the evaluation ‘shaudtomately be left to the ALJ’'s common sense in

weighing the statutory language as applied to a particular claimant’s factual situation.” Allen v.

Barnhart 357 F.3d 1140, 1144 (10th Cir. 2004) (quoting Trimiar v. Sullig&6 F.2d 1326, 1330

(10th Cir. 1992)). However, the court_in Allafso stated that “it nevertheless may be appropriate
to supply a missing dispositive finding under the rubric of harmless error in the right exceptional
circumstance . . .. Such an approach might baes open to us here had the number of available
jobs identified by the VE not been dmgndred but considerably greater.”&ti1145. This case does

not fit neatly within the Tenth Circuit’s prialecisions on this issue. For example, in Rggehere

only one of the four originally proposed occupas had no conflict, the Tenth Circuit panel found
that 11,000 positions in the national economy met the requirement for a “significant number” of
jobs. Rogers312 F. App’x at 141-42. In Norrihowever, the Tenth Circuit found that the two
occupations without a conflict, which togethetaled approximately 1,500 jobs in the regional
economy and 200,000 jobs in the national economy, were not clearly present in “significant

number[s].”_ Norris 197 F. App’x at 777. In Stokes v. Astr@¥4 F. App’x 675 (10th Cir. 2008),

the Tenth Circuit decided that the two jobsvidnich there was no conflict, together totaling 11,000

13



jobs regionally and 152,000 jobs nationally, existesignificant numbers, satisfying the step five
analysis._Id.at 684. Here, the VE testified that theare 7,000 sorter positions in the regional
economy and 80,000 positions nationally. Dkt. #2212+t 72. There are more regional positions
available than were present in Noyrisut not as many as in _Stokéhere are more national
positions available than in Rogebsit there are significantly fewthan were present in Stokasd
Norris. Given the Tenth Circuit’s stated preferencd threviewing court should make a dispositive
finding only in an “exceptional circumstance,” the Qalaclines to find that there are a “significant
number” of sorter positions in the economy. Thus,AhJ’s alternate step five determination that
plaintiff is not disabled is in error, as theren@ a finding that there is a “significant number” of
other work that plaintiff is able to do.

In summary, the Court finds that the ALJiading at step four of no disability is not
supported by substantial evidence in the record. FuttieeALJ's analysis at step five isincomplete
and, for that reason, the ALJ’s finding at step f&/m error. On remand, the ALJ should determine
whether plaintiff's previous employment as a pillstuffer meets the requirements for “substantial
gainful activity,” and make all necessary findirggsto the physical and mental demands of that
position. Additionally or alternately, the ALJ should determine, based on the specific facts of
plaintiff's case, whether a “significant number’sarter positions are available. The ALJ may also
elicit a reasonable explanation for the conflictsMeen the VE's testimony and the DOT as to the

assembler and marker positions.
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IT IS THEREFORE ORDERED that the report and recommendation (Dkt. # 21) is
regjected, and the Commissioner’s decision éver sed and remanded for further proceedings. A
separate judgment is entered herewith.

DATED this 5th day of January, 2015.

Claici™ EA%(7£

CLAIRE V. EAGAN ()
UNITED STATES DISTRICT JUDGE
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