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UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

BLAKE ROBERT HOBBS,
Plaintiff,
V. Case No. 13-CV-0673-CVE-FHM

RUI ZHAO,
d/b/aR & M Express, et al.,

N N N N N N N N N N

Defendants.

OPINION AND ORDER

Now before the Court are Defendant, Naatid Insurance Company’s Motion for Summary
Judgment and Brief in Support (Dkt. # 49) and Ritiis Alternative Motion to Certify (Dkt. # 52).
Defendant Northland Insurance Company (Northlandes that plaintiff cannot maintain a direct
cause of action against Dkt. #49,a14-9. Plaintiff argues that Okleoma law allows direct actions
against the insurers of motor vehicle carrierst. BI61. In the alternative, plaintiff has requested
that a question be certified to the Supreme Court of Oklahoma. Dkt. # 52.

.

On February 5, 2013, Blake Robert Hobbs fites suit in the District Court of Craig
County, Oklahoma, alleging that Rui Zhao d/b/&a R Express (Zhao) acted with gross negligence
by parking a tractor trailer “in the westbound laoBis44 without lights on,fesulting in a collision
between plaintiff's and Zhao'’s vatés. Dkt. # 2-1, at 2-3. Zhaemoved this case to federal court
on October 11, 2013, on the basis of diversity jucissh. Dkt. # 2. On March 13, 2014, plaintiff
filed an amended complaint alleging that Zhlaad acted with gross negligence and that

Amazon.com, Inc. and Grand Express Corp. were negligent in entrusting their cargo to Zhao. Dkt.
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# 28, at 2. The amended complaint alsoestdhat, pursuant to Okla. Stat. tit. 47, § 230.30,
Northland is a proper party, as it is the insurer of Zhao.

The following facts are undisputéd.

Zhao “was insured under a pgliof liability insurance issueldy Northland” at the time of
the accident. Dkt. # 49, at 2; s@lsoDkt. # 49-2; Dkt. # 51, at 1. ‘iR Zhao is a resident of the
State of California.” Dkt. # 49-1, at 1. Zhao ogtes his business out of and its principal place of
business is in California._IdZhao is not a resident of Oklahoma. Ehao has not “filed with the
Oklahoma Corporation Commission [OCC] a copy of the liability insurance policy issued by
[Northland] and which was in force anfflext at the time of the accident.” lat 1-2. The OCC has
never demanded or required Zhao to file, arehapproved by the OCC, any liability insurance
policy issued by Northland. _ldt 2. The OCC neither requirethr sought to approve, the liability
insurance policy issued #hao by Northland,_IdZhao had not “sought the issuance of a motor

carrier license from the [OCC] prior to thecident giving rise to this lawsuit.” ldZhao is an

! Plaintiff argues that some facts are inpdite because they are not supported by admissible
evidence, as they are based on admissions made by Zhao to Northland’'s requests for
admissions. Dkt. # 51, at 2-3. Admissions may be used to support a fact. Fed. R. Civ. P.
56(c)(1) (“A party asserting that a fact canhetor is genuinely disputed must support the
assertion by . . . citing to particular partsradterials in the record, including . . . admissions
... ."); seealsoCelotex Corp. v. Catretd77 U.S. 317, 322 (1986) (“Under Rule 56(c),
summary judgment is proper ‘if the pleadingspositions, answers to interrogatories, and
admissions on file, together with the affidayitsany, show that there is no genuine issue
as to any material fact and that the moving party is entitled to a judgment as a matter of
law.”) (quoting Fed. R. Civ. P. 56(c) (1963Additionally, plaintiff argues that the fact that
Zhao registered with the Unified Carrier Registration System somehow disputes some of
Zhao'’s admissions. Dkt. # 51, at 2. This argaims wholly without merit. There are no
evidentiary materials in the record that témdispute the facts supported by the admissions.
Therefore, the facts are undisputed.




interstate carrier. Dkt. #51-2, at 1. Zhao'siligbinsurance policy has been filed with the Federal
Motor Carrier Safety Administration. Dkt. # 49-2, at 29.
.
Summary judgment pursuant to Fed. R. Ci\6@®is appropriate where there is no genuine
dispute as to any material fact and the moyagy is entitled to judgment as a matter of law.

Celotex Corp. v. Catretd77 U.S. 317, 322-23 (1986); Anderson v. Liberty Lobby, We7 U.S.

242, 250 (1986); Kendall v. Watking98 F.2d 848, 850 (10th Cir. 1993). The plain language of
Rule 56(c) mandates the entry of summary juelginafter adequate time for discovery and upon
motion, against a party who fails to make a simgwsufficient to establish the existence of an
element essential to that party’s case and on whathptrty will bear the burden of proof at trial.
Celotex 477 U.S. at 317. “Summary judgment procedarproperly regarded not as a disfavored
procedural shortcut, but rather as an integeat of the Federal Rules as a whole, which are
designed ‘to secure the just, speedy and inexpensive determination of every actian 32/d.

“When the moving party has carried its burdmder Rule 56(c), its opponent must do more
than simply show that there is some metaphysical doubt as to the material facts. . . . Where the
record taken as a whole could fesd a rational trier of fact to find for the non-moving party, there

is no ‘genuine issue for trial.”_Matsush Elec. Indus. Co., Ltd. v. Zenith Radio Co475 U.S.

574, 586-87 (1986) (citations omitted). “The meretexise of a scintilla of evidence in support of
the plaintiff's position will be insufficient; there mus¢ evidence on which the [trier of fact] could
reasonably find for the plaintiff.”_Andersp#77 U.S. at 252. In essent®s inquiry for the Court

is “whether the evidence presents a sufficdisagreement to require submission to a jury or

whether it is so one-sided that one pantyst prevail as a matter of law.”_lak 250. In its review,



the Court construes the record in the light nfiasbrable to the party opposing summary judgment.

Garratt v. Walker164 F.3d 1249, 1251 (10th Cir. 1998).

[1.
A. Motion to Certify Question
Plaintiff requests that this Court certifyqaiestion to the Supreme Court of Oklahoma,
namely, whether Northland may be sued directipis action. Dkt. #52. Northland responds that
that question has already been answered by mufegleral courts in Oklahoma, as well as the
Oklahoma Court of Civil Appeals. Dkt. # 54, at 1-3.
The decisior to certify a questiol of law to a state¢ court is within the discretior of afederal

district court See Oliveros v. Mitchell, 44€ F.3c 1091 109: (1Cth Cir. 2006);Coletti v. Cudd

Pressur Contro, 165 F.3c 767 77< (10tk Cir. 1999) Allstate Ins. Co.v. Brown, 92CF.2c 664 667

(20tr Cir. 1990) Under Okla. Stat. tit. 20, 8§ 1602, thel@oma Supreme Court has the power to
accept a certified question from a federal col the outcome of the federal litigation depends on
acontrollincissu¢of statelaw anctheissuecanno beresolvecby referenc to ar Oklahomistatute,
constitutione provision or judicial decision Certification is appropriate “where the legal question
al issue¢ is nove anc the applicabl¢ state law is unsettled, but a federa district court is not

compellecto certify suct issue to a stat¢court Society of Lloyd’s v. Reinhar, 40z F.3c¢ 982 1001

(10tF Cir. 2005) “Certification is not to be routinely invoked whenever a federal court is presented

with ar unsettleiquestiol of state law.” Armijo v. Ex Cam, Inc, 843 F.2d 406, 407 (10th Cir.

1988).
This Court declines to certify this questitanthe Oklahoma Supren@ourt. The issue is

not novel; multiple federal courts and the Oklahabaaurt of Civil Appeals have considered this



issue. There is no reason to believe that the Oklahoma Supreme Court would rule any differently
than those courts.
B. Motion for Summary Judgment
Northlancargue that unde Oklahomilaw, plaintiff canno maintair adireciactior against
it a<aliability insure for amotoicarrier Dkt. # 49, at 4-9. Plaintiff's claim is based upon diversity

jurisdiction. As a result, the laef Oklahoma is to be applied in determining the substantive rights

of the parties to the action. SEee R.R. v. Tompkins304 U.S. 64, 78 (1938). “The common law
system of remedies remains in full force in Oklahoma. . . . Unless a statute expressly creates a

remedy not existent at common law none will be folenekist.” Hubbard v. Liberty Mut. Fire Ins.

Co, 2007 WL 1299270, at * 2 (E.D. Okla. May 1, 2007) (citing Ricks Exploration Co. v. Okla.

Water Res. Bd.695 P.2d 498, 504 (Okla. 1984)).

Oklahoma adheres to the majority rule that a defendant’s insurer cannot be’dicmctligy

a plaintiff. Daigle v. Hamilton782 P.2d 1379, 1380 & n.1 (Okla. 198‘Oklahoms law does,

however, have “two statutory provisions which have been previously interpreted to allow direct
actions against an insurer of a motor carri@Kla. Stat. tit. 47, 8 169 and Okla. Stat. tit. 47, §

230.30. _Hubbard2007 WL 1299270, at *2. Section 169 “applies to motor carriers of household

goods or used emigrant moveables and provides that no certificate or permit shall be issued by the
[OCC] until after such motor caeifiles with the OCC a liabilitinsurance policy or bond covering
public liability and property damage.” |Sectior 16€applie:only to intrastat: motoi carriers See

Fierrc v. Lincoln Gen Ins. Co, 217 P.3c 158 16C (Okla. Civ. App. 2009) (“Based on this

“Directly” and “direct actions” refer to “diregbint actions,” as opposed to “direct sequential
actions.” _Seé&reen v. ACE Am. Ins. CoNo. CIV-07-1377-HE, 2008 WL 4372871, at *2
n.2 (W.D. Okla. 2008 Sept. 19, 2008).

5



legislation we find § 16€ is confinec to househol good: anc usec emigran movablesor other

intrastat motoi carrier:, anc thus inapplicable.” (emphasi added) se¢ also Hubbar¢, 2007 WL

129927C at*2 (holdinc thai sectior 16€ applie: only to carriers whose principa place of business
isin Oklahoma) Because it is undisputedathZhao is an interstate carrier whose principal place

of business is not in Oklahoma, section 169 is inapplicable.

The Oklahoma Motor Carriers Act, Okla. St#t.47, § 230.21 etseq, “has permitted a
direct action against thinsure of a motoi carriel who has registere anc filed a certificate of
insuranc with the [OCC].” Hubbar(, 2007 WL 129927C al *2. However, under section 230.30
of the Motor Carriers Act, “only those policies or bonds that the statute itself requires to be filed
with and approved by the [OCC] prior to the issuasf@motor carrier’s license . . . create a direct

cause of action against the inguso issued the policy or bond.” Lamb v. Scotts Miracle-Grg Co.

No. 06-CV-32-JHP, 2007 WL 1959289,*dt(E.D. Okla. July 2, 2007); sedsoFierrg 217 P.3d

at 161 (Adams, J., concurring) (stating that pinovisions of section 230.30 “apply only to those
motor carriers required to obtain a license fittin [OCC]” and that section 230.30 does not apply

to motor carriers that are “properly registered in another state under the single state registration
provisions”). If a motor vehicle carrier has fiited a policy or bond vth the OCC in accordance

with section 230.30, then the injured party canniotgha direct cause of action against the motor

vehicle carrier’s insurer._ LamB007 WL 1959289, at *6; se¢soGreen v. ACE Am. Ins. ColNo.

CIV-07-1377-HE, 2008 WL 4372871, at *3 (W.D. OK08 Sept. 19, 2008) (“Absent registration
with and licensing by the [OCC], ‘section 230.30 ande@&ma case law that interprets that section
(and its predecessors) as authorizing a dactior against anc the joindel of, a motol carrier’'s

insurer areinapplicable.” (quotinc Frazie v. Daleet, No. Civ-06-620-W 200€ U.S Dist. LEXIS




97810 at *8 (W.D. Okla. Dec. 11, 2006)Hubbar¢, 2007 WL 129927C al * 3. Zhao has not
obtainet ar Oklahomi license from the OCC anc did not file with the OCC a liability insurance
policy or bonc covering public liability anc propertydamag pursuar to sectior 230.30 Dkt. # 38,

at 7. Therefore, section 230.30 does not allow for a direct action against Northland.

Plaintiff argues that the Unified Carrier Regasion program (UCR) “indirectly or unifiedly”
results in Zhao registering in Oklahoma and all®dlesthland to be directlgued. Dkt. # 51, at 3.
Plaintiff's argument has been roundly rejectagrely submitting a home state’s insurance policy
as part of the UCR (the successor to the Single Registratiol System is insufficieni to allow
a direct cause of action under section 23! See Greer, 200¢ WL 4372871 ai*2 n.2; Hubbar,

2007 WL 129927Cal* 3; Wallacev. Ormshby Trucking Inc., No. CIV-04-1312-R 200¢ U.S Dist.

LEXIS 97823, at *6-10 (W.DOKla. May 5, 2006)Fierrg, 217 P.3cal 160-61 Because there is
na mean of direci recovery against it under Oklahoma IE Northlanc is entitlec to judgmen as
amatte of law. Cf. Fierrc, 217P.3cail 161 (notinctha'nc prejudicearise: fromagran of summary
judgment in favor of a liability insurer wherepaintiff may proceed agnst the insurer if he

prevails in his lawsuit).

ITISTHEREFORE ORDERED thatDefendan Northlancinsuranc Company’:Motion
for Summar Judgment and Brief iSupport (Dkt. # 49) igranted. Defendant Northland

Insurance Company is terminated as a party defendant.

A direct actior agains ar insure is nol authorizer by federa law. Hubbar¢, 2007 WL
129927C ai *3 (citing 48 C.F.R § 387.15) “[U]nder the standard Form MCS-90 which is
requirec of motoi carriers insurers ar insure agree to pay any final judgmen recovered
agains the insured motor carrier for public bidity resulting from negligence in the
operatiin of a motor vehicle.”Id. But since there is not yet judgment in favor of the
plaintiff ancagainsthe defendar motoicarrier “the plaintiff maynoirecove directlyfrom
[Northland].” 1d.



IT ISFURTHER ORDERED that Plaintiff's Alternative Mtion to Certify (Dkt. # 52) is

denied.

DATED this 11th day of August, 2014.

Lballs. EM/Z;

CLAIRE V. EAGAN ' _J
UNITED STATES DISTRICT JUDGE




