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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

KRISTINA M. ROLLINS KIDDY, )
)
Plaintiff, )
)
V. ) Case No. 18V-674-GKF-TLW
)
CAROLYN W. COLVIN, Acting )
Commissioner, Social Security )
Administration, )
)
Defendant. )

OPINION AND ORDER

Before the court is the Report and Recommendation of United States Magistratd Judge
Lane Wilsonon the judicial review of a decision of the Commissioner of the Social Security
Administration denying Social Security disability benefits [DKt9}and theDbjectiors thereto
filed by plaintiff, Kristina M. Rollins Kiddy(“Rollins Kiddy”). [Dkt. #20]. The Magistrate
Judge recommended the Comsioner’s decision be affirmedRollins Kiddyobjects to the
Magistrate Judge’s Report and Reunendation, arguin(.) the signature block suggests the
ALJ who presided at the hearing did not prepare the dec{&ptie ALJinappropriately
discounted the opinion &ollins Kiddys treating sourceg3) the ALJ failed to account fully for
Rollins Kiddys ankle injury mpairment in the RFJ4) the ALJ failed to account fully for
Rollins Kiddys obesity in the RFC, and (5) the Magistrate Judge included imppopehoc
arguments regardingollins Kiddy’s record of substantial gainful activityFor the reasons
below, hecourt adopts the Magistrate Judge’s recommendatioafinaths the Commissioner’'s

decision denyindpenefits.
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I. Procedural History

Rollins Kiddyfiled her applicatiors for supplemental security income and disability
benefitson January 5, 2011 Dkt. #15-5, pp. 2-12]. Th8ocial Security Administration denied
theapplicatiors initially and on reconsideration. [Dkt. #15-3; Dkt. #15-4, pp].2A.J Charles
Headrickheld an administrative heariog April 25, 2012. [Dkt. #15-2, p. 3t seq. By
decision dated/ay 24, 2012, the ALJ found thRllins Kiddywas not disabledId. at 13-29].
OnAugust 21, 2013, the Appeals Council denied reviéav.dt 25]. As a result, the decision of
the ALJ represents the Commissioner’s final decision for purposes of this appeaF.R0S8
404.981, 416.1481.

[I. Standard of Review

Pursuant to Fed. R. Civ. P. 72(b)(3), “[t]he district judge must detemheim®vaany part
of the magistrate judge’s disposition that has been properly objected to. Théjdgecmay
accept, reject, or modify the recommended disposition; receive further evjidemeturn the
matter to the magistrate judge with instructionsdwever, even underde novaeview of such
portions of the Report and Recommendation, this court’s review of the Commissioceisrde
is limited to a determination of “whether the factual findings are supportedobtastial
evidence in the record amdhether the correct legal standards were appli€byal v. Barnhart
331 F.3d 758, 760 (10th Cir. 2003). Substantial evidence is “such relevant evidence as a
reasonable mind might accept as adequate to support a conclugioit.is more than a
scintilla, but less than a preponderant&x v. Astruge489 F.3d 1080, 1084 (10th Cir. 2007).
The court will “neither reweigh the evidence nor substitute [its] judgmenh#&brof the agency.”

White v. Barnhart287 F.3d 903, 905 (10th Cir. 2001) (quotgsias v. Sec'y of Health &



Human Servs 933 F.2d 799, 800 (10th Cir. 1991)). Even if the court would have reached a
different conclusion, the Commissioner’s decision stands if it is supported bgrsiddst
evidence.Hamilton v. Sec’y of Health & Hum&®ervs.961 F.2d 1495, 1500 (10th Cir. 1992).
[11. The Signature Block
Rollins Kiddys first objection relates to the signature block on the ALJ’s decision, which

reads in relevant part:

181 David 2 Epgel

for Charles Headrick
Charles Headrick
Administrative Law Judge

To Rollins Kiddy, this signature block suggests that Engel, another ALJ, prepared the decision
instead of ALJ Headrick.JeeDkt. #20, pp. 1-3].Rollins Kiddycites internal SSI rules that
govern situations in which the ALJ who presided over a hearing is unavailable to issue the
decision. SeeCommissioner’s Hearings, Appeals, and Litigation Law MatdALLEX) § |-2-
8-40. Rollins Kiddy argues the case should be reversed due to SSI's failure to follow these rules.
[Dkt. #28, p. 3.

There is no basis for believing that ALJ Headrick did not make the decisios rate.
The signature block suggests no more than it clearly states: that ALJskygpelALJ
Headrick’s decision on behalf of his colleague, not that ALJ Engel prepared thienledi®
other evidence has been presented that ALJ Headrick did not prepare the decisranthea
HALLEX provisionsRollins Kiddycites irrelevantRollins Kiddy's objection is overruled.

V. Weight Shown Opinions of Treating Source
Rollins Kiddy argues the ALJ erred in giving little weight to the opinions of hatitige

source, Dr. Mease. SpecificalRpllins Kiddy argues the ALJ improperly dismisded



Mease’sopinions because the ALJ found those opinions to be based on Rollins Kiddy’s
subjective statements. Rollins Kiddy misreads the ALJ’s explanation. While theotdd Dr.
Mease “apparently relied quite heavily’d®ollins Kiddy’'s subjective statementfsSeeDkt. #15-
2, p. 24], in the next sentence, the ALJ goes on to explain that the subjective statesnastts a
consistent with the rest of the medical evidence in the rectid. $pecifically, the ALJ found
Dr. Mease’s opinion on Rollins Kiddy’s work-related activity [Dkt. #15-7, p. 428 was
inconsistent with the rest of the record, including Dr. Mease’s treatment[Déte#15-7, pp.
29-33, 61-106, 124-27]. It was the inconsistency of Dr. Mease’s opinion with the rest of the
medical evidenethat led the ALJ to give it little weight, not its reliance on subjective statements
per se

Such inconsistency is a proper basis for determining a treating source’s opinain i
entitled to controlling weightSee20 C.F.R. 88 404.1527(d)(2), 416.927(d)(2). Inconsistency
between a treating source’s opinion and the rest of the medical record ipatpeia
consideratiorat the next step of the analysis,, determining how much weight to give that
opinion. See20 C.F.R. 88 404.1527, 416.927heTALJalsoinvokes two other factors when
assignind'ittle weight’ to Dr. Mease’spinion, including the degree to which the opinion is
supported by relevant evidence, and other factors brought to the ALJ’s atteSd®id, [Dkt.
15-2, p. 24]. Specifically, the ALJ noted Rollins Kiddy’'s course of treatment has mot bee
consistent with a disability. Rollins Kiddy objects, arguing that she has haglsangery and
various other treatments for her right ankle. [Dkt. #20, pAid yet these treatments have
been of limitedduration, not necessarily indicative of angwing impairment that could lead to
a finding of disalblity. Furthermore, contrary to Rollins Kiddy’s claim that she “followed all

other measures recommended” for her ankle pain, the record shows that she did not wear a



prescribed ankle brace “at all.” [Dkt. #15-7, p. 32]. The ALJ’s determination that Dseldea
opinion is not consistent with the rest of the record is supported by substantial evidence

The ALJ also considered emther factowhile weighingDr. Mease’s opinion. Rollins
Kiddy works part-time as a convenience store clerk. According to her owndegtiRollins
Kiddy works seven hours a day. This fact is not consistent with Dr. Mease’s opiniomlireg R
Kiddy can sit for no more than two hours a day, and can walk or stand for no more than two
hours a day, even with normal breaks. [Dkt. #15-7, p. 128]. Rollins Kiddy argues that because
the ALJ does not know how she divides her tlméveen sitting and standjduring a seven
hour shift, he is merely speculating that her work routine does not comply witmttegiéns in
Dr. Mease’s opinion. This argument is not persuasive,pesumesn unlikely interpretation
of Dr. Mease’s opinion. Dr. Mease’s opinistates that Rollins Kiddy is limited to sitting for no
more than two hours in a given work day, not two hatiiegtime The same is true of Dr.
Mease’s limitation on walking or standing. Thus, no matter how the day is diiddedease’s
opinion is consistent with no more than a four-hour work day, and onetstent witlthe
sevenhour work day of which Rollins Kiddy testified.

The ALJ’s conclusions that Dr. Meas@pinion was not entitled to controlling weight,
but rather “little weight” are supported by substantial evidef@lins Kiddy’s objection is
overruled.

V. Consideration of Ankle Limitations

Rollins Kiddy argues the ALJ, in formulating the RFC, did not consider some of the
limitations on her right ankle. Specifically, Rollins Kiddy claims the ALJ did nosicien the
peripheral neuropathy and paresthesia noted in Dr. Bliss’s examination notéddrom12,

2011. [Dkt. #15-7, p. 53]. In fact, the ALJ’s discussion of Rollins Kiddy’s RFC considers the



same limitations, albeit in slightly different medical terminology. The ALJ noted Réllady
experienced “hypoesthesia in the right S1 and S2 distribution.” [Dkt. #15-2, p. 20].
Hypoesthesia refers tfd]ecreased sensitivity of the skin.” “Hypoesthesia,” VeH3J.E.
Schmidt, M.D. Attorney’s Dictionary of Medicin@Matthew Bender 2014hereinafter
“Schmidt”). The S1 and S2 nerves cover the outside of the foot and thé'Degmatome,”
Dorland’s lllustrated Medical DictionarySaunders 28th ed.). In addition, the ALJ noted
Rollins Kiddy “was affected by decreased sensation of . . . both feet .ld. &t p. 21].
Peripheral neuropathy &disease in peripheral nerves, like those of the ‘iearked by partial
or complete loss of sensation.” “Peripheral neuropathy,” Vol. 4-P, Schedipheral
neuropathy is a common cause of paresthesimling or burning in the skin, as when a limb
“falls asleep™—and of hypoesthesiadecreased sensatiin the skin.Se€'Peripheral
Neuropathy,"The Merck Manual of Diagnosis and Therap$91, (Beers & Berkow, eds. 1999).

In other words, the ALJ clearly considered the neurological problems in Rolling’'&idd
right foot when formulating the RFC, even if he did not use the specific terms psia site
peripheral neuropathy. Because the ALJ considered these limitations, &ey fguiry would
constitute a reveighing of the evidencedackett v. Barnhart395 F.3d 1168, 1172 (10th Cir.
2005). Suclanalysisvould be impropehere because, as the Magistrate Judge notes, there is
substantial evidence supporting the ALJ’s RFC as it relates to the functiorRudlios Kiddy’s
ankles. [Dkt. #19, p. 19]. Rollins Kiddy’'s objection is overruled.

V1. Consideration of Obesity

Rollins Kiddy argues the ALJ failed properly to consider her obesity whenufatinmgy

the RFC. The RFC contains no reference to obeRflins Kiddy did not raise #issue of her

obesity before the ALJ or otherwise in the administrative proceedArys yetRollins Kiddy



argues the record contains evidence of her obesity. However, “[w]ithout saleaea/that her
obesity was relevant to her other impairments . . . , the ALJ was not required to ctinesider
claimant’s obesity Callicoatt v. Astrue296 F.App’x 700, 702 (10th Cir. 2008) (unpublished).

Rollins Kiddy argues the medical evidence shows limitations based on her obesity
However the medical evidence cited by Rollins Kiddy merely shows that Dr. Mease noted
Rollins Kiddy was “moderately obese” at the beginning of each of six.vi§ig. #15-7, pp. 66,
71,75, 79, 83, 87, 98]. On two occasions, Dr. Mease recommended that Rollins Kiddy lose
weight and/or exercisg[Dkt. #15-7, pp. 71-72, 126]. Only once does ease discuss Rollins
Kiddy’s obesity in connection with another medical condition, “[hyperandrogenichichr
anovulation,” a condition that can cause polycystic ovaries in women. [Dkt. #15-7, pp. 71-72
(noting that weight loss is key to treating hggredrogenic chronic anovulation)]. But this
ovarian condition is not one of Rollins Kiddy’s impairments as determined by the AlLdidnor
Rollins Kiddy mention it in her application for disability or in her testimony at tharigea[Dkt.
#15-2, p. 18; Dkt. #15-3, pp. 2-3, 5-6; Dkt. #15-4, p. 13; Dkt. #15-2. Pp. 41Fhéfefore, the
record contains no evidence that Rollins Kiddy’s obesity is relevant to herrogperments.
Accordingly, the ALJ was not required to consider her obe&ttllins Kiddy’s objection is
overruled.

VII. Substantial Gainful Activity

Rollins Kiddy also objects to the Magistrate Judgdiservations regarding the ALJ’s
conclusion that Rollins Kiddy has not engaged in substantial gainful activity. The AL
concluded Rollins Kiddy had not engaged in substantial gainful activity because sknkdy

twenty-eight hours a week. The Magistrate Judge points out that the proper measure of



substantial gainful activity is income, not hours worked, and that Rollins Kiddy’s acmeny
gualify as substantial gainful activity in spite of her reduced work hours.

Rollins Kiddy characterizes the Magistrate Judge’s observations as apenpttempt
atpost hoaationalizationin support of the ALJ’s decisionRollins Kiddy misreads the
Magistrate Judge’s report. The Magistraelge does not offer these observations as additional
grounds for affirming the ALJ’s decision, but rather as an additional topic fdétlthéo address
“in the event that the DistticCourt finds that remand is necessary” based on Rollins Kiddy's
other objections. [Dkt. #19, p. 22Because the court adopts the Magistrate Judge’s
recommendation to affirm the denial of benefits, neither the ALJ nor this court neead thgi
ALJ’s substantial gainful activity analysisRollins Kiddy’s objection is overruled.

VIII. Conclusion

For the reasons set forth aboRe|lins Kiddy’s Objectiors to the Magistrate Judge’s
Report and Recommendation [Dkt. #2@eoverruledthe Magistrate JudgeReport and
Reconmendation [Dkt. #1Pis adopted, and the decision of the Commissiaaffirmed

ENTERED this3rd day ofMarch 2015.

GREGOR Y FRIZZELL, CHIEF JUDGE
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