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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

MARY SINGLETON

Plaintiff,
Case No. 13£V-785-GKF-PJC
V.

PROGRESSIVE DIRECT INSURANCE
COMPANY, a foreign not for profit insurance
corporation,

N N N N N N N N N N N

Defendant

OPINION AND ORDER

This mattercomes before the court updime Motion to Remandf the plaintiff, Mary
Singleton (“Singleton”). [Dkt. #14]. For the following reasons, Singleton’s motion ideni
l. Background

Singleton was involved in an automobile accident with an underinsured motorist on
September 29, 201%ustaining severe injuries as a result. At the time of the collision, Singleton
was insured under an insurance contract detendant Progressive Direct Insurance Company
(“Progressive), which was to provid&ingleton withup to $100,000 in uninsured/underinsured
motorist (“UIM") coverage and $10,000 in medical paymeritMedpay”) coverage After the
accident, Singleton submitted both UIM and Medpkyms to Progressive. In November 2012,
after incurring significant medical expensesile Progressive investigadl her claims Singleton
demanded payment from Progressive in the full amount of her UIM policy ben@fitsluly 3,
2013, Singldéon filed a petition in Tulsa County District Couttringing claims against

Progressive for breach of contract and breach of the duty of good faith and faig dath
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respect to her UIM claim [Dk#2-2], though Progressive tendered payment to Singletone
amount of $100,000 that very day.

When Singleton continued to pursthee actionafter receivingthe $100,000 payment,
Progressive removed this actifiom state courtasserting diversity jurisdiction [Dkt. #2].
Singleton promptly filed her motion to remand, asserting, without disputing that ¢emple
diversity exists between the parties, that Progressive had not establigkddttjonal facts
showing that the amount in controversy exceée@sjurisdictional limit of$75,000. [Dkt. #14].

In particular, Singleton acknowledges receiving the $100,000 hdMefitspayment and argues

that this amount can no longer be considered in controverfy. af 2-3]. In response,
Progressive argues that it is entitled to rely on Singleton’s Novemberd2diZnd fopayment

to the full extent of coverage under her UIM policy, even though the demand predates
Progressive’s July 2013 payment. [Dkt. #22, p. 11.] Progressive further arguestihetio8is
request for punitive damages independently establista¢the amount in controversy exceeds
$75,000. [d. at 12-14].

On the same day Singleton filed her motion to remand, she filed a second petition in
Tulsa County District Court asserting claims against Progre§sBregleton IT). This petition
likewise raised a clainfor breach of contract and breach of the duty of good faith and fair
dealing, but this time, with respect to her Medpay benefits. In an apparentteffmevent
removal, Singleton took care to specify that the relief she seeks intttrediaim would not
exceed $75,000. [Dkt. #30 p.6]. After Progressive tendered payment to Singlestensibly
representing the balance of her available Medpay covegaggleton filed an amended petition
in Tulsa County District Counvhich neverheless asserted that Progressive “has still yet to pay

said benefits” to Singleton. [Dkt. #3) 1 12]. Progressiveubsequentlyfiled a motion to



dismiss Singleton 1} arguing thatSingleton improperly split claims to avoid this courAn
electronic rport generated by the Oklahoma Court Information System shows that on the day
before Progressive’s motion was to be heard, Singleton dismissed her action witjuolitgare

In a surreplyaddressingsingleton’s motiorto remang Progressive argues that tiedief
sought inSingleton H—which it stateswill “no doubt” be merged with this casanay be
combined with the damages sought in this action, ensuring that the amount in controversy
exceeds $75,000. [Dkt. #30, p. 10 fn. 1]. In response, Singlems that the two claims are
distinct, and that the relief sougim Singleton lishould not be considered in determining the
amount in controversy in this action. [Dkt. #31, p. 5]. Even if the two casesmerged,
Singleton nevertheless continues, Preginge would still have failed to demonstrate that the
amount in controversy surpasses the jurisdictional limit, particularly whkref thecontractual
benefits owed to Plaintiff have been paid; Plaintiffs damages are fateflag in providing the
berefits when they were due and owingld.[at 8—9].

. Discussion

A case shall be remanded to state court if at any time before final judgment itsahpéa
the district court lacks subject matter jurisdiction. 28 U.S.C. § 1447(c). Priogressioved
this action on the basis of diversity jurisdiction, which requires diversity oknglap and an
amount in controversy exceeding $75,000. 28 U.S.C. § 1332(a).

To effect proper removal based on diversity jurisdictifin],oth the requisite amount in
cortroversy and the existence of diversity must be affirmatively establishdw dade of either
the petition or the removal noti¢eLaughlin v. Kmart Corp 50 F.3d 871, 873 (10th Cir. 1995).
“The burden is on the party requesting removal to set forth, inatiee of removal itself, the

‘underlying factssupporting [the] assertion that the amount in controversy exceeds [$75,000].’



Moreover, there is a presumptiogainst removal jurisdiction.” Laughlin 50 F.3d at 873
(quotingGaus v. Miles, Inc980 F.2d 564, 567 (9th Cir. 1992) (emphasis in original))

Typically, the sum demanded in good faith in the initial pleading is deemed to be the
amount in controversy. 28 U.S.C. 8§ 1446(c)(2). In the absence of an explicit demand for more
than $75,000, hower, removing defendants must show the amoumtcontroversy through
other means, including estimates of potential damages from the allegations ilaimhié’ g
pleading, a proposed settlement amount, discussions between counsé¢kebail v. Deere &

Co, 529 F.3d 947, 955 (10th Cir. 2008 such casesgmoval of the action is proper on the

basis of an amount in controversy asserted in the notice of removal if the oolsit by a
preponderance of the evidence, that the amount in controversy exceeds the required amount. 28
U.S.C. 81446(c)(2)(B). Once thosgqurisdictional factsare provena removing defendans

entitled to stay in federal court so long as “it is not legally certain that the claissithin the
jurisdictional amount.” Woodnen of the World Life Ins. Sgc v. Manganare 342 F.3d 1213,

1218 (10th Cir. 2003).

Here, the parties do not dispute the existenamofpletediversity. The sole question to
be resolved, then, is whether Progressive has proven, by a preponderdreewadeénce, that
the amount in controversy exceeds the jurisdictional limit of $75,000. Singletoniempdbies
not make an explicit demand for a specific sum, but instead altbgésshe has suffered

damages “in excess d@én thousand dollars [Dkt. #22, T 25]. Removal of this action

! The Oklahoma legislature recently amended theireaents of the Oklahoma pleading code to require parties to
state in their plea for relief whether more or less than the federalipgiamal limit is sought. Okla. Stat. tit. 12,
§2008(A)(2). The amendment is less than perfectly written, wnfatély. For example, the revised statute allows
claimants who seek more than the jurisdictional limit to set forth tray the amount sought exceeds that limit,
apparently contradicting a subsequent requirement that every pleadiimgyssither the “amourthat is required for
diversity jurisdiction . . . or less” to specify the amount of damagaghtold. There is nevertheless no indication
whether Singleton attempted to comply with these revised requirgnierspite of their imperfections, or whethe
Progressive attempted to avall itself of its rights under Okla. Stat. tit. 1D9%H)0to require Singleton to show that
damages, if awarded, would not exceed the amount required for diversity.
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therefore hinges on a finding by this court by a preponderance of the evidence that thermmount i
controversy exceeds $75,000.

1) Singleton’s Breach of Contract Claim

In its notice of removal, Progressifisst argues that Singleton’s breach of contract claim
itself has value in excess of $75,00€lying particularly on Singleton’s prsuit demand seeking
recovery to thaitmost limitsof the UIM policy. [Dkt. #2, p. 6].It is undisputed, howevethat
Progressive haalreadypaid Singleton $100,00Qhe full extent of coverage undeer UIM
policy. Though Singleton’s petition, filed on the day Progressiseedthis payment, alleges
that “Progressive has failed to tender benefits under the applicable policy ohaestui®kt.
#2-2, 116], her subsequent filings acknowledge receipt of the July 2013 paynieee, 4.g.
Dkt. #14, p. 2]. Progressive neverthelessguesthat where Singleton has not dismissed her
breach of contract claim, the full value of ttdM bendits under the contraetno less than
$100,000—+emains at issue.Dkt. #22, p. 1F.

Where Singleton has alreadgceived Progressive’s payment of $100,0@0the UIM
benefits under her policyhowever, sheannot seek to recover that amoagain, andndeed,
she does not claim to do so. The value of Singleton’s breach of contract claimmtisn,
exclude the value of UIM policy benefi&gogressive has already paitihe value of the clains
insteadimited to damages resulting from Progressive’s alleged failure to “pay polmfitsein
a timely manner and to perform a reasonable valuation of [Singleton’s] clainkt. 425, p.6
fn. 3]. Singleton’s petition does not assign a specific value to these damages, an&iReogres

provides no facté its notice of removato suggest that the value of this portion of her claims



even remotely approaches $75,60Gingleton’s breach of contract claim therefore does not
independently satisfy the amounteontroversy requirement.

2) Punitive Damages

But Progressive also notes that Singleton seeks punitive damages for the tort of bad faith,
and argues that the act of alleging punitive damages places the amount in conteyansihie
jurisdictional limit. [Dkt. #2, pp. 7-9]. “Punitive damages may be considlén determining the
requisite jurisdictional amount.”"Woodmen of the World Life Ins. So¢ 342 F.3dat 1218.
Because Singleton’s petition states only that she seeks “punitive damaga&sess of ten
thousand dollars,” [Dkt#2-2, p. 6], the court must once again determine by a preponderance of
the evidencewhether theactualvalue of punitive damages places #®mount in controversy
above $75,000. 28 U.S.C1846(c)(2)(B).

It is not disputed that punitive damages are sought and that Oklahomdola® at the
very leastfor recovery for punitive damages in an amount not to exceed the greater of $100,000
or the amount of actual bddith damages. See23 O.S. § 9.1(Bf A defendant must
nevertheless offer more than a “conclusory statement” thatiyei damages are sought under
Oklahoma law and that such law authorizes recovery in excess of that jurisdienooant.
Herndon v. American Commerce Ins. G861 F.Supp.2d 1266, 1273 (N.D. Okla. 2009). To

hold otherwise would require courts “to ctude that every civil action asserting a punitive

ZIn fact, in her surreply to Progressive’s surreply, &itum goes so far as to insist that “[tjhe amount in controversy
in this case are the damages caused by Progressive’s breach of its duty faftcott fair dealing in its handling

of [Singleton’s]UIM claim.” [Dkt. #31, p. 4]. Her breach of contrataim, she thus appears to suggest, has little,
if any, inherent value; it is merely a component of her claim for bdld, fahich ‘necessarily includea claim for
breach of contract because the duty of good faith and fair ddaliagcontractual obligaon.” [Id. at 4 fn. 1]
(emphasis in original). It is expected, of course, that Singletonarappbelief in the merely nominal value of her
breach of contract claim will endure beyond resolution of the questionersdy jurisdiction.

3 Progressivesuggests that the facts of Singleton’s petition could implicate a higkegary of punitive damages,
and thus allow an award in an amount not to exceed the greater of $500,000lertde actual damages awarded.
[Dkt. #2, pp. 89, citing 23 O.S. § 9.(C)]. Because the parties do not dispute that the maximum potential recovery
of punitive damages applicable in this case would allow for damagesdairg the jurisdictional limit, however, it

is unnecessary to determine at this time which category of punitive danvagkl be appropriate here.
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damages claim under Oklahoma law necessarily satisfies the amount in e@yn@guirement

. . simply because the maximum potential recovery exceeds $75,0D0(fuoting DKNP,
LLC. v. Hartford Cas. Ins. CoNo. 06CV-632-JHP, 2007 WL 120726, a¥*(N.D. Okla. Jan
10, 2007).Instead as previously stated, the removing defendant rfaiBtmatively establish[]”
the requisite amount in controversy by “set[ting] forth . . . thedérlying factssuppoting the
assertion that the amount in controversy exceeds [$75,00@L¢hlin 50 F.3d at 873 (quoting
Gaus 980 F.2d at 567 (emphasis in original)).

Considering the petition and notice of removal together, the court finds that $3iegre
has not merely offered a “conclusory statementinvoking punitive damages, but has
affirmatively established that the amount in controversy exceeds théigtiasal limit. Where
Singleton asked for actual damages exceeding $10,000, a punitive damages award ob$65,000
more would reach the jurisdictional threshold. This would require no moreatsargledigit
ratio of punitive damages to actual damages, even after Progressive deflatiethahenator
with a $100,000 payment just prior to the initiation of this acti®eeState Farm Mut. Auto. Ins.
Co. v. Campbell538 U.S. 408, 425 (2003) (holding that “few awards exceeding a sligie
ratio between punitive and compensatory damages, to a significant degresatisfly due
process,” though even greater ratimay still comport with due process where “a particularly
egregious act has resulted in only a small amount of economic dama§egjleton’s petition,
meanwile, alleges that Progressitaled to properly investigate her claims, delayed payments
or withheld them altogether, and used its unequal bargaining position to overwhelm and take
advantage of hethough it knew thashewas entitled to receive $100,000 in UIM benefits under

her policy. [Dkt. #22, p. 5]. These allegations supply the requinedeulying factssupporing



Progressive’'sassertionthat the value of Singleton’s claim for punitive damages exceexds th
amount required to surpass the jurisdictional threshold.

The court therefore finds that Progressive has shown by a preponderareedtiémce
that Singleton’s claim for punitive damages, particularly when consi@toed with her request
for actual damages, placesamount exceeding $75,000 in controversy.

3) Collective Claims of Singleton | and Il

Finally, in its sureply, Progresse argues that the combined requests for relief in this
case and irsingleton I] which Progressive insists raises an identical cause of action and must be
heard in this court, collectively satisfy the amoeumtontroversy requimaent. [Dkt. #30, pp. 4,
9-11]. Singleton nevertheless insists that the claims are distinct, arelvémaif the two cases
were combined, the total amount in controversy still would not exceed $75,000 because
Progressive has paid the full amount of the contractual limits of thettJIM and Medpay
policies. [Dkt. #31, pp. 5, 9]. Because the value of Singleton’s requeststéiat damages and
punitive damages in connection whier UIM claim exceeds the jurisdictional limit on its own,
however, it is not necessary $peculateon the effect ofthe Medpayrelated claimfor the
purposes of determining whether this court has jurisdicti@n the instant case

For the foregoing reasons, the court finds that Progressive has satidfiediés to show
that the requisite jurisdiainal amount of $75,000 is in controversy.
[I1.  Conclusion

WHEREFORE, Singleton’Motion forRemand, including her requdst attorneys’ fees

[Dkt. #14], is denied.



DATED this9th day ofSeptember2014.
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GREGOR LK) FRIZZELL, CHTEF JUDGE

UNITED STATES DISTRICT COURT



