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UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

DEXTER THOMPSON, as Personal
Representative of the Estate of Troy Howard
Thompson, deceased,

Plaintiff,
V. Case No. 13-CV-0824-CVE-PJC

TCI PRODUCTSCO. and
JOHN DOE, sued as John Does | through X,

Defendants.t

N N N N N N N N N N N N

OPINION AND ORDER

Before the Court is the motion for summauwggment (Dkt. # 41) filed by defendant TCI
Products Co. (TCI). Pursuant to FederaleRaf Civil Procedure 56, TCI requests summary
judgment as to plaintiff's products liability, negence, and breach of warranty claims. Dkt. # 41,
at 4. Plaintiff responds that genuidisputes of material fact reinaas to the products liability and
negligence claims, but plaintiff concedes ttiat breach of warranty claim is not supported by
evidence. Dkt. # 50, at 5, 22. Defendant has filed a reply. Dkt. # 58.

.

On December 9, 2012, Troy Howard Thompson mssg a plasma cutter to cut lids from

secondhand barrels. Dkt. # 41-1. According to pifhjmhompson was a “jack-of-all-trades,” and

he operated a variety of businesses, including a tire shop, a landscaping business, and a storage

! In the amended complaint, plaintiff als@ames John Does | through X as defendants,
classifying them as “any designers, manufacturers, assemblers, marketers, suppliers,
distributors or sellers placing the Product into the stream of commerce.” Dkt. # 5-1, at 7.
Plaintiff has not identified or served thesetjes, and the time to do so has expired. Thus,
TCl is the only defendant.
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facility, as well as owning a herd of cattle. Dkt. # 41-2, at 2, 5-6. Thompson'’s exact purpose in
cutting the barrel was unknown, but another residgthite rural area in Ottawa County, Oklahoma
where Thompson lived stated that secondhand barrels “have a thousand and one uses on the rural
America farm.” Dkt. # 41-3, at 4. This was rtbe first barrel the lidbf which Thompson had
removed that day, it 9, but the source of the barnkss unknown. Dkt. # 50, at 6. What is known
is that one barrel exploded when Thompson began cutting it open, and the explosion reportedly
rocked the surrounding area. Dkt. # 41-1. ThompBed before emergency personnel arrived. Id.

A neighbor found the lid of the barrel on tle@f of a nearby outbuilding. Dkt. # 41-3, at 15.
The label on the lid was no longer pristine, butmaeed legible enough to be read in partald.
17. The label declared the barrel to have contained “Refinisher’'s Choice 100% Virgin Solvents #
15, Fast Dry Acrylic Lacquer Thinner” (RCpkt. # 50-6. TCI manufaates RC, along with a
number of similar products, for applications in the painting of vehicles. Dkt. # 41-6, at 2. RC is used
both to thin paint and to clean painting equipment. Dkt. # 41-6, at 11-12. TCI does not sell RC
directly either to the general public or to theihasses that paint vehicles; instead, it sells RC only
to distributors, and each distributor “sells to its customers, automobile body shops.” Dkt. # 50, at
5-6.

TCI knows that RC, like other products of ¥pé, is highly flammable and explosive. Dkt.

#41-6, at 17-18; see alBikt. # 41-7, at 1, 4. According todltompany’s representative, TCI has

not attempted to develop a non-flammable product that could replace RC, but it notes that it does
not develop paint or painting equipment; until those products are changed to accommodate a non-

flammable paint thinner, developing such aduct would be uselesBkt. # 41-6, at 19-21. To



combat the obvious dangers posed by RC, TCl includes on each barrel sold a warnfras lated,
as a Material Safety Data Sheet that outlineshtizards presented as well as safety precautions to
take when using or storing RC. Sek at 23, 25-26;_see alsDkt. ## 41-7, 50-6. TCl’s
representative also described a “closed loodjanfels that the company thought would keep RC
out of the public’s hands: TCI walibuy a barrel from a barrel refusher, fill it with RC, and sell
it to a distributor; the distributawould sell the barrel of RC tolasiness, and the business would
use the product; when the barrel was empty, the business would sell the barrel back to the
refurbisher. Dkt. # 50-7, at 15-16. However, TCkesno effort to ensure that the businesses who
purchase RC from TCI’s distributors actually sedl tised barrels to a barrel refurbisherakdl 6.

Plaintiff filed his amended complaint in Oklahoma state court, and TCI removed to this
Court based on diversity of citizenship. Dkb #at 1. TCl now moves for summary judgment as to
all of plaintiff's claims against it.

.

Summary judgment pursuant to Rule 56 is appate where there is no genuine dispute as

to any material fact and the moving party is erditie judgment as a matter of law. Celotex Corp.

v. Catrett477 U.S. 317, 322-23 (1986)nderson v. Liberty Lobby, Inc477 U.S. 242, 250 (1986);

The TCI representative testified that the same warning label has been used since at least
1996. Sedkt. # 50-7, at 12. The warning label isideed into three sections: a left section

that identifies the product as RC; a right secti@t contains a large picture of a flame and

the words “FLAMMABLE LIQUID” in large ype; and a central section that has some
specific warnings in smaller type. Dkt. # 50A8nong the text in the central section are the
phrase “FOR PROFESSIONAL USE ONLY” and thiarning that “[e]mpty containers may
contain product residue, including flammabteexplosive vapors. DO NOT cut, puncture

or weld on or near containers.” Ids noted above, the label on the lid of the barrel that
exploded was degraded; the left section was still legible, but the center and right sections
were not, SeBkt. # 50-3. However, it is unknown whether the degradation occurred before
or as a result of the explosion.



Kendall v. Watkins998 F.2d 848, 850 (10th Cir. 1993). Theplanguage of Rule 56(c) mandates

the entry of summary judgment, after adeqtiate for discovery and upon motion, against a party
who fails to make a showing sufficient to estdblise existence of an element essential to that
party’s case, and on which that party will bear the burden of proof at trial. Cel@iek).S. at 317.
“Summary judgment procedure is properly regarded not as a disfavored procedural shortcut, but
rather as an integral part of the Federal Rakea whole, which are dgsied ‘to secure the just,
speedy and inexpensive determination of every action.&tl@27.

“When the moving party has carried its burdmder Rule 56(c), its opponent must do more
than simply show that there is some metaphysloabt as to the material facts. . . . Where the
record taken as a whole could not lead a ratiigalof fact to find for the non-moving party, there

IS no ‘genuine issue for trial.” Matsushita Elec. Indus. Co. v. Zenith Radio Citp.U.S. 574,

586-87 (1986) (citations omitted). “The mere existenf a scintilla of evience in support of the
plaintiff's position will be insufficient; there musie evidence on which the [trier of fact] could
reasonably find for the plaintiff.” AnderspaA77 U.S. at 252. In essence, the inquiry for the Court
is “whether the evidence presents a sufficdisagreement to require submission to a jury or
whether it is so one-sided that one party must prevail as a matter of laat 2ED. In its review,
the Court construes the record in the light niasbrable to the party opposing summary judgment.

Garratt v. Walker164 F.3d 1249, 1251 (10th Cir. 1998).

[,
The amended complaint alleges claims of manufacturer’s products liability, negligence, and
breach of warranty against TCI. Dkt. # 5-17&t7. TCI moves for summary judgment as to each

of these claims. Dkt. # 41, at 1aRitiff concedes that he does not have a viable breach of warranty



claim against TCI. Dkt. # 50, at 22. Summary judgment is therefore granted to TCI on plaintiff’s
breach of warranty claim. However, plaintiff argues that genuine issues of material fact exist to
preclude summary judgment on both the products liability and negligence claims.

A. Products Liability

Plaintiff has brought a claim for manufacturer’'s products liability, and the amended
complaint sets out both design defect anldifa to warn theories of recovery. Sekt. # 5-1, at 8.

In Kirkland v. General Motors Corp521 P.2d 1353 (1974), the Oklahoma Supreme Court

determined that Oklahoma would recognize antfr manufacturer’s products liability. A claim
for manufacturer’s products liability has three elements:
1) [T]he product was the cause of the injury;

2) the defect existed in the productla time the product left the manufacturer’'s
possession and control; [and]

3) the defect made the product unreasonably dangerous to the plaintiff or the
plaintiff's property.

Clark v. Mazda Motor Corp.68 P.3d 207, 208 (Okla. 2003). To qualify as “unreasonably

dangerous,” a product “must be dangerous texaent beyond that which would be contemplated
by the ordinary consumer who purchases it, tigordinary knowledge common to the community

as to its characteristics.” Swift v. Serv. Chem.,,I8&0 P.3d 1127, 1331 (Okla. Civ. App. 2013).

1. Design Defect

TCI argues that plaintiff's dggn defect theory must fail because plaintiff cannot show that

RC was “dangerous to an extent beyond thiich would be contemplated by the ordinary



consumer who purchases it.” Dkt. # 41, af TZI argues that the ordinary consumer of RC is “an
industrial paint and body shop technician extradiegoroduct for use in thinning paint or cleaning
painting equipment.” Dkt. # 41, &P. Plaintiff contends that the meaning of “ordinary consumer”
extends beyond “users who a manufacturer specifically targets” and should include those, like
Thompson, who acquire barrels that at one pmntained RC. Dkt. # 50, at 13-14. The Oklahoma

Supreme Court has defined the “ordinary constim&tone who would be foreseeably expected

to purchase the product involved.” Woods v. Fruehauf Trailer Cé65% P.2d 770, 774 (Okla.

1988). In_.Woodsthe Oklahoma Supreme Court determined the ordinary consumer of a tanker
trailer designed to haul gasoline was “one wHamsiliar with the hazards associated with loading,
transporting and unloading gasoline.” Tthe Tenth Circuit, applying Oklahoma law, determined
that the wife of a man who waell with a product containing asb&stvas not an ordinary consumer
of the product because she was not a “foresegaipthaser or user”; her only contact with the

product came through laundering her husband’s clothes. Rohrbaugh v. Owens-Corning Fiberglas

Corp, 965 F.2d 844, 846-47 (10&ir. 1992) (Rohrbaugh.IFinally, the Oklahoma Court of Civil

In its reply brief, TCI also argues that thevas no evidence that RC was the cause of the
injury and, thus, that plaintiff cannot provestfirst element. Dkt. # 58, at 2. TCI states, but
provides no evidence to show, that the experts of both parties could not determine what
substance had been inside the barrel before it exploded; there was simply too little of the
substance remaining. Dkt. # 41, at 4-5. HoweV¥€| did not make this argument in its
motion for summary judgment, and plaintiff didt address it in his response. When a new
argument is introduced in a reply brief, a ditcourt can avoid error either by allowing the
opposing party to respond to the new argunoerby not relying on the new argument.
Pippin v. Burlington Res. Oil & Gas Gal40 F.3d 1186, 1192 (10thrCR006). Given the

lack of evidence, the Couatill ignore TCI’'s argument as to the first element for purposes

of ruling on the motion for summary judgment.

In addition to no evidence of what was in barel before it exploded, there is no evidence
that the barrel itself (as opposed to the lid) aréginally from TCI. However, neither party
raises this issue, and the Court will not rely on this absence of evidence.
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Appeals recently concluded that individuals who purchased a product made of repackaged raw
chemicals were not ordinary consumers ofdinemicals because the manufacturer sold “technical
grade” chemicals not intended for use by the pubiid would sell only to industrial users. Swift

310 P.3d at 1132.

Plaintiff's case is most similar to Rohrbaugharid_Swift* The parties agree that RC was

intended for “use[] in the painting of automobiles and vehicles.” Dkt. # 50, at 5. The parties also
agree that TCI “sells its products to distritmst and not end users,” and that “[a] receiving
distributor of TCI products sells to iksistomers, automobile body shops. dthh-6. RC is designed

to thin the paint and to clean the equipment dusqzhint automobiles, a specific application. Dkt.

# 41-6, at 11-12. The label affixed to eachrélaof RC states that it is intended “FOR
PROFESSIONAL USE ONLY.” Dkt. # 50-6. Thus, like in Swiftis undisputed that TClI restricted

the sale of RC to a specific type of industusér, the automobile paint and body shop technician.
Even were the Court to broaden the meanintafinary consumer” beyond such a technician, it
would not encompass Thompson. Fundamentalignipson was intent on acquiring the used barrel

so that he could transform it fbis own purposes; the contents of the barrel were irrelevant. As in

4 Plaintiff attempts to distinguish Swjfarguing that it would reliee from liability not TCI
but the company that sells TCI the chemicals used to manufacture RC. Dkt. # 50, at 16.
Plaintiff is correct in that Swiftvould preclude finding TCI's chemical supplier liable.
However, plaintiff ignores tit TCI does not simply repackage the chemicals and sell them
to the public. Like the defendant in SwittCl makes RC for a specific industrial use and
sells it to distributors for further sale todustrial users. Dkt. # 50, at 5-6. Thus, Svaft
applicable.

> Plaintiff notes that plaintiff's counsel waslabto purchase with little effort” a barrel of RC.
Dkt. # 50, at 14 n.5. However gohtiff does not state thatghtiff's counsel purchased RC
from TCI or one of its distbutors, and so the act does not undercut the undisputed facts as
to TCI’s restrictions on the sale of RC.
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Rohrbaugh,lthere is no evidence that Thompson eweEmded to or would purchase RC. He thus
cannot be considered “one who would be foreseeably expected to purchase the product involved,”
Woods 765 P.2d at 774; to so find would expand the meaning of “foreseeable” beyond the bounds
of Oklahoma law. The Court finds that the ordinaonsumer of RC is the automobile paint and
body shop technician, as that is the person who would foreseeably purchase and use RC.

Having resolved the nature of the ordinaspsumer, the Court must now determine whether
RC was “dangerous to an extent beyond that wivimhld be contemplated by” that consumer. See
Swift, 310 P.3d at 1331. It is undeniable that solvents like RC present a danger of explosion, even--
or especially--when most of the solvent has been removed from the storage contaiD&t. See
41-7, at 4 (stating that “[v]apors may ignite expledy . . . . Prevent vapor buildup.”); Dkt. # 50-10,
at 4-6 (repeatedly describing a barrel of full of solvent vapors as a bomb). However, the question
before the Court is not whether RC was dangeribisswhether TCI's decision to design RC as it
did made RC less safe than the ordinary consumer would expedtV&@eks 765 P.2d at 774
(“[T]he proper question here is whether the evidence established that the failure to so equip . . .
rendered it less safe than expected by one who would foreseeably be using the tanker for a

foreseeable purpose.”); see alymce v. B.F. Ascher Co., InR@0 P.3d 1020, 1026 n.5 (Okla. Civ.

App. 2004) (“Evidence that a product could be madéer’ does not establish that it was less safe

than would be expected by the ordinary consumer.” (citing WotfsP.2d at 775)). The tanker

trailer in Woodglid not come equipped with an automatic shutoff nozzle; as a result, gasoline could
overflow the tank and, as occurred in that case, cause a fire. \Wé&&d3.2d at 774. However, the
Oklahoma Supreme Court concluded that the ordinary consumer would not have needed such a

nozzle to operate the tanker trailer safely, meattiaganker trailer was not “less safe than would



be expected by the ordinary consumer.’adr75. The plaintiff ilBraswell v. Cincinnati In¢.731

F.3d 1081 (10th Cir. 2013), lost t@sm after it was caught in a mawoed used to shape sheet metal.
Braswel| 731 F.3d at 1082-83. The Tenth Circuit, applying Oklahoma law, determined that the
ordinary consumer of the machine was a tramygetator, and such an individual would have been
aware of the level of dangposed by the machine. lakt 1089. The trained operator would not have
reached into the machine without using safety precautions and, thus, did not need additional
protections to operate the machine safety.

The present situation is similar to Woasd_BraswellDescribing paint thinners like RC,

TClI's representative stated: “[W]ell, they're all dangerous. Solvents are dangerous inherently.” Dkt.
# 50-7, at 4. He also noted tf€ contains methanol, a substance he characterized as “explosive,
an extreme solvent.” Icht 3. However, paint thinners on tmarket that are similar to RC contain

as much or more methanol.;ldee als®kt. # 41-6, at 7 (noting that the mixture of chemicals in
RC was not unique). The ordinagresumer of RC would thereforgpect it to be highly flammable

and potentially explosive. Sé&¥kt. # 41-7 (RC’s Material Satig Data Sheet, which was included
with the product when sold, repeatedly desdiBRE€ as “[e]xtremely flammable liquid and vapor”

and noted that “[v]apors may i@ explosively”). Like the ordiary consumers of the machine in

Braswelland the tanker trailer in Wogdke ordinary consumer of R@uld be aware of the danger

it posed and would take appropriate safety prg@as. Thus, RC is not “dangerous to an extent

6 Plaintiff attempts to distinguish Braswelh the grounds that Braswell knew the risks of his
actions, that there were available warningsd that the manufacturer included safety
devices that had been removed. Dkt. # 50, at 18. While these distinctions may be relevant
to other elements of a products liability claim, the Court cites Braseo&ly for its
discussion of the expectations of the nety consumer. Plaintiff does not attempt to
distinguish this aspect of BrasweHleeid. at 17-18.
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beyond that which would be contemplated by the ordinary consumer who purchases it, with the
ordinary knowledge common to the comntyras to its characteristics.” Swif10 P.3d at 1331.
Plaintiff's claim for manufacturer’s products liity cannot rest on a theory of defective design.

2. Failure to Warn

Plaintiff also argues that TGs liable for failing to warn Thompson of RC’s dangers. In
addition to defective design, a plaintiff may attertrgqpshow that a product is defective due to the
manufacturer’s failure to warn consumers “of potential dangers which may occur from the use of

the product when it is known or should be kmavat hazards exist.” McKee v. Moo&18 P.2d

21,23 (Okla.1982). A manufacturer may be liable daéedomplete failure to warn or for providing
an inadequate warning, but a manufacturer isregguired to foresee that consumers will fail to read
the product’'s warning and then use the product in a manner that the instructions warn against.”

Prince v. B.F. Ascher Co., In®0 P.3d 1020, 1027 (Okla. Civ. App. 2004) (citing Hutchins v.

Silicone Specialties, Inc881 P.2d 64, 67 (Okla. 1993)). “Th[e] duty to warn . . . only extends to

ordinary consumers and users of the products.” Rohrba@§b IF.2d at 846 (citing Woodg65
P.2d at 774). A failure to warlaim is not permitted when the user knows of the potential danger

from using the product and uses the producpotantially dangerous manner. Duane v. Oklahoma

Gas & Elec. Cq.833 P.2d 284 (Okla. 1992) (“[T]here is doty to warn a knowledgeable user of

the product of the dangers associated therewith”).

The Tenth Circuit’s decision in Rohrbaughbdntrols this theory of liability. As discussed
above, the Tenth Circuit applied Oklahoma lawliébermine whether a manufacturer of a product
containing asbestos was liable to a woman esghds asbestos through her husband’s clothing.

Rohrbaugh, 1965 F.2d at 846. The Tenth Circuit determitieat the manufacturer “did not have a

10



duty to warn Mrs. Palmer of the dangers assediatith their products because Mrs. Palmer was
not a foreseeable purchaser or user of the productri edher words, the Tenth Circuit limited the
duty to warn to ordinary consumers. [Bhe Tenth Circuit has reaffirmed Rohrbaughaihd
specifically the conclusion that under Oklahomathagre is no duty to warn those who are not the

ordinary consumer of a product. SRehrbaugh v. Celotex Cor®d3 F.3d 1181, 1183 (10th Cir.

1995) (Rohrbaugh )j Carel v. Fibreboard Corp.74 F.3d 1248, at *3 (10th Cir. 1996)

(unpublished); see al&botenhoff v. Hormel Foods CoriNo. CIV-11-1368P, 2014 WL 3810329,

at *4-5 (W.D. Okla. Aug. 1, 2014) (granting summary judgment to manufacturer because the
plaintiff was not an ordinary conmer). This Court has determin#itht the ordinary consumer of

RC is an automobile paint and body shop technicThere is no evidence that Thompson, although

a man of wide interests and many businesses, was such a perdokt. ek -2, at 5-6 (noting that
Thompson operated a tire service, a storage faditd a landscaping service, as well as owning
cattle). Moreover, there is no evidence that, ¢kengh he was not such a technician, he purchased
the secondhand barrel because it contained R oesidue. Thompson was not an “ordinary
consumer” of RC and, thus, TCI had no duty to warn him of the danger of RC.

Plaintiff agrees that a manufacturer’s dutyvarn extends only to ordinary consumers but
argues that there is a factual dispute as to whether Thompson “knew or should have known of the
risk of cutting into an unmarked ‘empty’ barreDkt. # 50, at 13-14. In this, plaintiff is rebutting
an argument that TCI did not make, namely th@t did not know that individuals other than
ordinary consumers were purchasing barrels tsédld RC and then modifying them. However,
the acquisition of the product by non-ordinary constgwloes not alter the Tenth Circuit’s decision

that the duty to warn extends only to ordinary consumers. Rohrba86h F.2d at 846. Plaintiff

11



presents no evidence--and virtually no argumerdat-Thompson was an ordinary consumer of RC.
Seeid. Plaintiff’s failure to warn theory cannot succeed.

The parties expend much effort debating thegadcy of the warning attached to the barrel,
but the Court need not reach that issue. Pfaatéiimed that TCI bears liability as the manufacturer
of RC, both because RC was defectively designed and because TCI failed to warn Thompson of
RC’s dangers. Dkt. # 5-1, at 8. However, RC wak“unreasonably dangerous,” as that term has
been interpreted by Oklahoma courts, and aswdtrieC was not defectively designed. Furthermore,
TCI had no duty to warn Thompson because henwtaan “ordinary consumer” of RC. The Court
grants summary judgment in favor of TCI on ptdf’s claim for manufacturer’s products liability.

B. Negligence

Plaintiff has also brought a claim against T@lInegligence, alleging that TCI breached its
duty of care to protect the public from RC'sndars by putting RC into the stream of commerce.
Dkt. # 5-1, at 11-14. Oklahoma allows plaintifts assert a negligence claim, in addition to a

manufacturer’s products liability claim, whanured by a product. Honeywell v. GADA Builders,

Inc., 271 P.3d 88, 96 (Okla. Civ. App. 2011) (“Even vitie advent of strict products liability, the
negligence cause of action remains availableptaiatiff injured by a defective product.”). “Under
Oklahoma law, the three essential elementsaddian of negligence are: ‘(1) a duty owed by the
defendant to protect the plaintifbm injury, (2) a failure to proply perform that duty, and (3) the

plaintiff's injury being proximately causeby the defendant’s breach.” Gaines-Tabb v. ICI

Explosives, USA, In¢.160 F.3d 613, 620 (10th Cir. 199@uoting_Lockhart v. Loose®43 P.2d

1074, 1079 (Okla. 1997)). TCI argues that it omedduty of care to Thompson and, as a result,

summary judgment in its favor is warranted. B&é # 41, at 24. Plairfficontends that a genuine
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dispute of material facts exists to bar a g@rsummary judgment on$inegligence claim. Dkt.
# 50, at 21. “Whether a duty of care exists in digalar case is a question of law for the court to

determine.” Swift v. Serv. Chem., In€10 P.3d 1127, 1333 (Okla. Civ. App. 2013) (citing Prince

v. B.F. Ascher Co., In¢90 P.3d 1020 (Okla. Civ. App. 2004)).

“In determining the legal question of the existence of a duty of care, the court considers
policy factors that lead the law to say a particplaintiff is entitled to protection.”_Lowery v.

Echostar Satellite Corpl60 P.3d 959, 964 (Okla. 2007) (citing Iglehart v. Bd. of Cnty. Comm’rs

of Rogers Cnty.60 P.3d 497, 502 (Okla. 2002)). The OklalaoBupreme Court has identified six

policy factors relevant to the existence of a duty of care:
1) [F]oreseeability of harm to the plaintif2) degree of certainty of harm to the
plaintiff, 3) moral blame attached to deffant’s conduct, 4) need to prevent future
harm, 5) extent of the burden to thdeselant and consequences to the community
of imposing the duty on defendant, and 6) availability of insurance for the risk
involved.

Id. at 964 n.4 (citing lglehar60 P.3d at 502).
“The most important consideration in debténing the existence of a duty of care is

foreseeability of harm to the plaintiff.” It 964. Oklahoma courts have spoken of the “zone of

risk” created by a defendant’s actions as deteativia of the foresee#brisk of harm,_E.qg.id.;

Moran v. City of Del City 77 P.3d 588, 592 n.4 (Okla. 2003); Delbrel v. Doenges Bros. Ford, Inc.
913 P.2d 1318, 1321 (Okla. 1996) (“The focus of thg dlement of negligence is on whether the
defendant’s conduct creates a broader ‘zone of risktbses a general threat of harm to others.”).
Although neither party addressed the case, the Tenth Circuit’s decision in Rohrbapogsalls to
govern the foreseeability of harm to Thompson. Recall that in Rohrbathghappellate court

determined that the plaintiff v8anot an ordinary consumertbe asbestos-containing product that
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caused her injury; therefore, the product’s manufacthad no duty to warn her of the product’s
dangers. Rohrbaugh9d65 F.2d at 846-47. The Tenth Circuit revtied the case to the district court,
which thereafter granted summary judgment against the plaintiff on both her products liability and
negligence claims. Rohrbaugh 83 F.3d at 1182. The plaintiff appealed again, and the Tenth
Circuit affirmed the result for the products liabilthaim under the law of the case doctrine Ad.

to plaintiff's negligence claim, the Tenth Circstated that “because Mrs. Palmer was not a
foreseeable consumer, the negligence claim cannot be maintaineti?’183. It further elaborated:
“Because of our holding iRohrbaugh | that Mrs. Palmer was notfareseeable purchaser or user

of the product . . . and that Defendants ‘could nettiareseen that Mrs. Palmer would be exposed

to their products in the mannenarhich she was|,]’ the threshold question of duty is not satisfied.”
Id. at 1184. In other words, foreseeability for pugsoef a negligence claim related to a product,
like the duty to warn in a manufacturer’s prodsitiability claim, dep@ds on the person harmed
being an ordinary consumer tbie product. As detailed above, threlinary consumer of RC is an
automobile paint and body shop technician. Thompson was not an ordinary consumer of RC. Thus,
following Rohrbaugh IITCI could not have foreseen tAHatompson would encounter danger from
RC.

Plaintiff cites_Delbrelas support for its argument that Thompson was within the “zone of

risk” of RC. SeeDkt. # 50, at 21. In that case, the ptdf was injured while trying to push a
disabled vehicle that the defendant had recently repaired. D&tbBP.2d at 1319. Discussing
whether the defendant owed the plaintiff a duty of care, the Court distinguished between
foreseeability as it applied to the duty of cane aroximate cause: “Foreseeability as an element

of duty of care creates a ‘zone of risk’ and is a minimum threshold legal requirement for opening
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the courthouse doors. Foreseeability as an eleofgmtoximate cause is a much more specific
factual requirement that must be proved to thie case once the courthouse doors are opemf’ Id.
1322 (citations omitted). Noting that the case was “not one of firstimpression,” the Court found that
three prior cases supported the conclusion thataare owed a duty of care to “a person who could
foreseeably be injured by the apipe’s negligent failure to repair or warn against a dangerous
condition concerning the vehicle.” ldt 1321. The Court concluded that “[t]he public, of which the
appellant is a member, is within the zone of risk of negligently repaired vehicles.” Id.

While Delbrelis instructive as to the “zone ok’ concept, it does not support plaintiff's

argument that Thompson was within RC’s zone of risk. Although it did not explain this in detail,
the Oklahoma Supreme Court apparently found thdigtd be within the zone of risk of a
negligently repaired vehicle because such acketuould, when returned to its owner, cause an
accident with the potential to affemtyone traveling on a public street. &k élhe crucial point is

that the repairer affirmatively exposed the putdithe vehicle by returning it to its owner without
“assur[ing] that the repair is@perly performed or the owner is imad of [the vehicle’s] dangerous
condition.” 1d.However, the same is not true here. Ritliagrees that TCI sold RC to distributors,
who in turn sold it to paint and body shops. Bi60, at 5-6. There is no evidence that TCI has ever
affirmatively allowed RC to be distributed the general public. Furthmore, TCI informed its
ordinary consumer of RC’s dangers by applying a warning label and including with the barrel a

Material Safety Data Sheet. Sekt. ## 41-5; 41-7. At most, Delbrelould circumscribe the zone

of risk of RC to include those who are employedbare physically present at a business that paints
vehicles, which is the only location where RC could foreseeably cause an injury. Thompson'’s

accident was at least one step removed fronmsttetario, however, as it occurred on his property
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after he acquired from an unknown source a barag¢liths assumed, at one point held RC. Bkie
# 50, at 6.

Plaintiff makes much of the TCI representative’s description of the use of a “closed loop”
of barrels to ensure that RC does not reach the publi®ISe# 50, at 18-19. When asked, TCI's
representative stated that, although it is hopedfiieabusinesses that purchased RC would return
the barrel to a barrel refurbisher, TCI makes norefoensure that they do so. Dkt. # 50-7, at 15-
16. Plaintiff argues that, because there was nodimpnt to a vehicle painting business selling or
giving to Thompson the nearly-empty barrel ikassumed to have contained RC, Thompson was
within the zone of risk of RC. Dkt. # 50, at 19-20.the¢ least, plaintiff says, there exists a dispute
of fact as to whether TCI took reasonable stepsdaent the public from coming into contact with
RC. Dkt. # 50, at 20. However, plaintiff's argument asks the Court to expand the zone of risk
concept to the point that it is meaninglesse Tklahoma Supreme Court has directly tied the zone
of risk to the foreseeability of injury. Séeelbre|l 913 P.2d at 1121. If it is foreseeable that a
member of the public who acquires a product, nten&ow or from whom, and is injured by the
product is within the zone ofsk for that product, then the zone of risk for every product will
necessarily include the public. At that point, the question of foreseeability of injury becomes
irrelevant whenever a product is involved; any injury would be foreseeable, because the injured
person would be within the zone of risk of the product merely by having acquired the product. The
zone of risk for some products, like the repaired vehicle in Dellmast necessarily include the
public, either because they are marketed tqthdic, they are operated in public, or some other
factor. However, that does noean that every product’s zonerddk includes the public, and RC

is such a product. The Court finds that the oskarm to Thompson from RC was not foreseeable.
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The remaining policy considerations do ngpgort a finding that TCI owed a duty of care
to Thompson. Sekeowery, 160 P.3d at 964 n.4. As the risk of harm was not foreseeable, the harm

was not certain, SeBootenhoff v. Hormel Foods CorpCase No. CIV-11-1368-D, 2014 WL

3744011, at *13 (W.D. Okla. July 30, 2014). For the same reason, there can be no moral blame
attached to TCI's conduct. The potential for futheem is uncertain; TCI's representative stated

that he had never heard of an expaodike the one that killed Thompson, dekt. # 41-6, at 21,

but one of plaintiff's experts testified to knowg of others, albeit without providing specific
examples, Se®kt. # 50-10, at 1-2. Imposing a duty on TCI could, as discussed above, have
potentially large consequences for both it dhchanufacturers. The Court cannot determine from

the evidence presented whether insurance for this type of risk would be available.

The Court, having considered the poliegtors outlined by the Oklahoma Supreme Court,
finds that TCI did not owe a lebduty of care to Thompson. As a result, plaintiff cannot prove the
first element of a clan of negligence. Se@aines-Tabp160 F.3d at 620. Summary judgment is
appropriate in favor of TCI as to plaintiff's negligence claim.

IT ISTHEREFORE ORDERED that TCI's motion for summg judgment (Dkt. # 41) is
herebygranted.

IT ISFURTHER ORDERED that all pending motionshd objections (Dkt. ## 45, 46, 48,

59, 61, 62, and 66) are hereaimypot.

IT ISFURTHER ORDERED that this constitutes a final order terminating this case. A
separate judgment will be entered herewith.

DATED this 26th day of January, 2015. &Mﬂ_ ' -

T G

CLAIRE V. EAGAN (_J
UNITED STATES DISTRICT JUDGE
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