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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

MICHAEL A. FARLEY, )
Plaintiff,

V.

ANTHONY R. STACY and Case No. 14-CV-0008-JHP-PJC

PAUL A. ROSS,

Defendants.

~ — —_ T e —

OPINION & ORDER

Before the Court are Defendant Paul Reddotion for Summary Judgment [Doc. No.
66], Defendant Anthony R. Stacy’s Motion f@ummary Judgment [Doc. No. 68]. After
consideration of the briefs, afor the reasons stated below, Paul Ross and Anthony R. Stacy’s
Motions for Summaryudgment are botGRANTED.

BACKGROUND

In early 2010, Plaintiff Michael A. Farley (“Farley” or “Plaintiffinvested a total of
$751,215.74 into the Palo Verde Fund, LP (the “Rastmp”), which was operated by Plaintiff's
friends, Defendants Paul Ross (“Ross”) andthdny R. Stacy (“Stacy”) (collectively,
“Defendants”). Prior to his investment, Farlajeges that Defendants represented to him that
the investment would earn 14% interest avalld remain liquid. By March 1, 2010, Farley
accepted a Subscription Booklet [Doc. No. §6and an accompanying Confidential Private
Placement Memorandum (the “Memorandum”)ofD No. 66-2] in connection with his
investment in the Partnership. Farley ingthterms throughout the Bscription Booklet and

signed his agreement to the SubsaipBooklet’s terms on March 1, 2010.
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In the Subscription Agreemeattached to the Subscriptiddooklet, Farley represented

and warranted that—

a. “[He] evaluated the risk of investing inghPartnership Interests and [acquired] the
Partnership Interests basexly upon [his] independent amination and judgment as
to the prospects of the Paetship as determined from information obtained directly
by [himself] from the Partnership ds authorized representatives.”

b. He was an “eligible investor” as thigrm was defined in the Memorandum.

c. “The Partnership is an investment thatolves a high degree of risk and [he] can
sustain a substantial loss of this inwesnt in the Partnership Interests.”

[Doc. No. 66-1, “Exhibit C,” at 1-2].
Farley further acknowledged that—
a. He received *“all information requested of the Partnership, and further
acknowledge[d] that no repe#tations or warranties [war made to [him] by the
Partnership, the General Partner or any aegmtative or agent of the Partnership,

other than set forth in the Memorhum and the Partnership Agreement.”

b. “[He purchased] the Partnership Interesiging solely on information furnished in
the Memorandum and the Partnership Agreement.”

c. “[He] received and carefully read and [wdainiliar with the Partnership Agreement
and the Memorandum” and was “purchasing Bartnership Intes¢s relying only on
the information set forth in the Paérship Agreement and Memorandum.”
[Id. at “Exhibit C,” at 3].
Farley further agreed in the SubscriptionoRlet that “any represntations made [under
the Subscription Agreement] will be deemed reaffirmed by [him] at any time [he] makes an
additional capital contribution to the Pantsl@p and the act omaking such additional
contribution will be evidencef such reaffirmation.” If. at “ Exhibit C,” at 5.] Farley also
chose not to “irrevocablly] elect]] to opt-ouwdf the Partnership’s alternative investment

program.” [d. at" Exhibit C,” at 1].

The Memorandum informed Farley that—



. “Partnership Interests are suitable ofdy sophisticated invators (a) who do not
require immediate liquidity fotheir investments . . . arfd) who fully understand and
are willing to assume the risks involvedtire Partnership’s investment program. The
Partnership’s investment ptaes, by their nature, invadva substantial degree of
risk. . . . Prospective investors should cdtgfconsider the mateal factors described
at “Risk Factorg’ together with the other information appearing in this
Memorandum, prior to purchasing any o€ tRartnership Interesiffered hereby.”
[Doc. No. 66-2, ii].

. “No person has been authorized to maley/ representation with respect to the
Partnership Interests except the represemis contained henei Any representation
other than those set forth in this Memmttam and any information other than that
contained in documents and records ifglmad by the Partnership upon request, must
not be relied upon.” Ifl. at iii].

“Each investor submitting an initial subscription shall be permitted to opt-out of
participating in the Partnership’s alterinatinvestments by indicating such election
on its subscription agreement. Such etetinay only be made by an investor at the
time of its initial subscription and, thade, shall be irrevocable.1d[ at 4].

. “Each Limited Partner electing to make astditional capital contribution, at the time

of such contribution, shall be permittedhiave such amounts opt-out of participation

in the Partnership’s alternative investite by notifying the General Partner in
writing of such election. Such election may only be made by a Limited Partner at the
time of its additional capital contributiomd, if made, shall be irrevocable and only
apply to the amount of additial capital contributed.” Idl. at 4].

. “The General Partner may, at any timesigaate a Partnership investment that the
General Partner believes either lackseadily assessable marketlue or should be
held until the resolution of a special eventcircumstances (each such investment, a
‘Side Pocket Investment’).”Id. at 5].

“In general, investment in the Partnegshnterests involves veus and substantial
risks, including the risk that the Partri@gs assets may be invested in high risk
investments, risks for certain tax-exempwestors, risks related to the limited
transferability of a Limited Partner’s intesten the Partnership, the lack of operating
history of the Partnership, the Partigpss dependence upon the General Partner,
and certain tax risks.”ld. at 6].

. “The General Partner is granted virtually unlimited latitude in selecting alternative
investments for the Partnership.ld[at 16].

. “There can be no assurance that the Pestiiye will achieve its investment objective
or avoid substantial losses.td[ at 17].



i. “Because risks are inherent in all the istreents in which the Partnership engages,
no assurances can be given that theneship’s investment objectives will be
realized.” [d. at 17].

j.  “The Partnership may invest part of its dssa investments that the General Partner
believes either lack a readily assessahbrket value or should be held until the
resolution of a special event or circumstances., (Side Pocket Investments).
Generally, each investment made by the Partnership in an alternative investment will
be held in a separate Side Pocket stnent Account. The Partnership may not be
able to readily dispose of Side Pocket Investments and, in some cases, may be
contractually prohibited frordisposing of such investmentor a specified period of
time.” [ld. at 30].

k. “Risk of Loss. A Limited Parter could incur sultantial, or even total, losses on an
investment in the Partnership. The Limitedrtnership Interests are only suitable for
persons willing to accept thiggh level of risk.” [d. at 33].

[.  “Lack of Liquidity. The Partnership’s red®tion provisions place certain restrictions
on the right to redeem all or part of its Irasts, transfer its Interests and pledge or
otherwise encumber its Interests. Thus, it iskety that a holder of Interests will be
able to liquidate its Interests in the eveifitan unanticipated need for cash . . . an
investment in the Partndnip would not be suitable foan investor who needs
liquidity.” [Id. at 33].

m. “AN INVESTMENT IN THE PARTNERSHIP INTERESTS IS SUITABLE ONLY
FOR INVESTORS OF SUBSTANTIAL FINANCIAL MEANS WHO HAVE NO
NEED FOR LIQUIDITY IN THIS INVESTMENT.” |]d. at 60].

The “Risk Factors” section of the Memorandueiterates and furtmedescribes the risk

factors at stake for pential investors. Ifl. at 18-38].

On March 24, 2011, Farley subscribed fwo additional purchases of $500,000 and
$4,000 of Partnership Interests iretRartnership. [Doc. Nos. 66-5, 66-6]. In each of the two
“Additional Subscription Requests” that Farleigned, Farley “reaffirm[ed] . . . all of the
representations, warranties aratknowledgements previouslynade in the Subscription

Agreement executed by [him].” Id.] In those agreements, Farley additionally declined to

“irrevocabl[y] elect[] to opt-oubf the Partnershig’alternative investment program.fd |



On January 6, 2014, Farley filed a Complairaiagt Ross and Stacey. [Doc. No. 2]. In
his First Amended Complaint, Farley allegeattRoss and Stacey made misrepresentations and
omissions related to Farley’s investment thre Partnership, which salted in significant
financial losses to Farley. Farley also gdle that Defendants improperly used Plaintiff's
investment to make a loan from the Partngrsbithe Palo Verde Piate Equity Fund without
his knowledge or consent. Farley assertscsints against Defendants: violations of the
Securities Exchange Act of 1934 and Rule BOkhereunder (Count l)yiolations of the
Oklahoma Uniform Securities Act ¢@nt I1); breach of contract @int I11); actual fraud (Count
IV); constructive fraud (Count V); and breachfiouciary duty (Count VI). [Doc. No. 9].

On March 18, 2015, Ross filed a Motion summary Judgment on all counts. [Doc.
No. 66]. Ross argues that Faregnnot prove that Ross (i) viodat the Securities Exchange Act
of 1934; (ii)) committed actual fraudiii) breached a contract; or (iv) breached a fiduciary duty.
Ross also argues that the statute of limitation Barkey’s causes of action for (i) violations of
the Securities Exchange Act of 1934; (ii) wtbns of the Oklahoma Uniform Securities Act;
(i) actual fraud; (iv) constructive fraud; ard) breach of fiduciary duty. On March 23, 2015,
Stacy filed a Motion for Summadudgment based on the same growmslRoss. [Doc. No. 68].
Stacy’s brief adopted and incorpbed by reference the exachdmage as filed by Ross in his
Motion for Summary JudgmentOn March 26, 2015, Farley filed a Response in Opposition to
Ross’s Motion for Summary Judgment [Doco.N70] and an Objection and Response in
Opposition to Stacy’s Motion foBummary Judgment [@&. No. 71]. Rosdiled a Reply on

April 9, 2015.



DISCUSSION

As a general rule, summary judgment pprpriate where “th@leadings, depositions,
answers to interrogatories, and admissions on Ggther with the affidavits, if any, show that
there is no genuine issue asaony material fact and thatdhmoving party is entitled to a
judgment as a matter of law.” Fed. R. Civ. P. 56(&h issue is genuiniéthe evidence is such
that “a reasonable jurgould return a verdictor the nonmoving party.” Anderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (1986). A fastmaterial if it “might affect the outcome of the
suit under the governing law.1d. In making this determination, “[t]he evidence of the non-
movant is to be believed, amdl justifiable inferences ar® be drawn in his favor.ld. at 255.
Thus, the inquiry for this Court is “whetheretlevidence presents a sufficient disagreement to
require submission to a jury or whether it isos@-sided that one party must prevail as a matter
of law.” 1d. at 251-52.

l. Plaintiff's Rule 56 Objections

As a threshold matter, the Court must addRiamtiff's objection to the admissibility of
evidence Ross supplied as exhilbitdis Motion. Plaintiff asserthat Defendants’ Statement of
Undisputed Factsmproperly relies upon inadmissible heay evidence, which this Court may
not consider on summary judgmenfDoc. No. 70 at 3]. In p#cular, Plaintiff argues that
Defendants offer, for the truth of the mattersserted therein, the following exhibits: the
Subscription Booklet [Doc. No. 66-1], iPate Placement Memorandum [Doc. No. 66-2],
Additional Subscription Requests [Doc. Nos.566-6], May 31, 2011, lettéo investors [Doc.
No. 66-7], and Loan Agreement [Doc. No. 66-8Jarley also objects to Defendants’ submission

of the Affidavit of Paul Ross as $alerving and therefore inadmissible.

! Because Stacy’s Motion for Summakydgment and Brief iSupport incorporates thexact language in Ross’s
Motion for Summary Judgment in its entirety, the Court will address both Ma®tiough they were filed as one
brief.



The Plaintiff correctly notes that the Counay review only admissible evidence in
weighing a motion fosummary judgment.See Johnson v. Weld Counb®4 F.3d 1202, 1209
(10th Cir. 2010). Hearsay ewdce is inadmissible evidence that may not be considered for
summary judgment purposes. Fed. R. Evid. 802n out-of-court statement is considered
‘hearsay’ if it is offered ‘to provehe truth of the matter asserted.United States v. Brinson
772 F.3d 1314, 1322 (10th Cir. 2014) (quoting Fed. R. Evid. 801(c)(2).

The Court finds, however, that theul$cription Booklet, Private Placement
Memorandum, and Additional Subscription Requestsnot inadmissible hearsay, because they
are not offered for the truth dhe matter asserted. Defendanftfer the Subscription Booklet,
Private Placement Memorandum, and Additionalbs®ription Requests not for their truth, but
rather as “verbal acts.” As the Advisory Comesttexplained, “The effect is to exclude from
hearsay the entire catagoof ‘verbal acts’ and ‘verbal parts an act,” in which the statement
itself affects the legal rights of the parties oaisircumstance bearirgn conduct affecting their
rights.” Fed. R. Evid. 801(c) Advisory Comnai¢t Notes. A “verbal act” is “[a] statement
offered to prove the words themselves becaugkeif legal effect (e.g., the terms of a will).”
Black’s Law Dictionary (10th ed2014). “A contract, for examplés a form of verbal act to
which the law attaches duties and ligldbs and therefore is not hearsayMueller v. Abdnoy
972 F.2d 931, 937 (8th Cir. 1992%ee also Cagle v. The James St. GIp0 F. App’x 348, 356
(10th Cir. 2010) (contract was not hearsay bseais “constituted an act of legal significance
between [plaintiff] and her attorneys, reotstatement’ offered for its truth.”).

In their Motion for Summary Judgmerbefendants offer the Subscription Booklet,
Private Placement Memorandum, and Additionabsription Requests to show that Farley

knew or should have known that the oral esgntations allegedly ma by Defendants were



false as early as March 1, 2010. Further, The Subscription Booklet, Private Placement
Memorandum, and Additional Subscription Regpseare offered as documentation of the
contract between the Partnership and Farley. séch, the statements contained within these
documents are not inadmissible hearsay, bectnese contain legal significance separate and
apart from their truth.

Nonetheless, the Court does find that tay 31, 2011, letter towestors and Loan
Agreement constitute hearsay am@ therefore inadmissible andllwiot be considered in the
Court’s ruling herein.

With respect to Ross’ affidavit, the Court will consider only information that is “based on
personal knowledge” and set forth “facts thaduld be admissible in evidenceEllis v. J.R.’s
Country Stores, Inc779 F.3d 1184, 1201 (10th Cir. 2015) (quotidgrrett v. Hewlett—Packard
Co., 305 F.3d 1210, 1213 (10th Cir. 2002)). The Cauitk not consider statements that are
“conclusory and self-serving.ld. (quotingGarrett, 305 F.3d at 1213).

Il. Plaintiff's Objection to Stacy’s Motion for Summary Judgment as Untimely

Plaintiff separately objects to Stacy’s M for Summary Judgment on the ground that
it is untimely. Plaintiff argues that, becau&acy submitted his Motion for Summary Judgment
on March 23, 2015, five days after the Mad@y 2015, dispositive motion deadline, the Court
should deny the Motion in its entirety. aRitiff's objection isnot well-taken.

While Stacy did file his Motin for Summary Judgment oat time, the Court observes
that Stacy is appearingo sein this matter and therefore diwbt have the benefit of having an
attorney draft a dispositive motion on his béhaNotably, Stacy’s Motion does not raise any
new issues and incorporatéise language in Ross'Motion for Summary Judgment in its

entirety. Plaintiff had an opportunity to resybto Stacy’s Motion and did so in a separate



Objection and Response [Doc. 71]. Plaintiff does not allege, and the Court fails to see, any
prejudice that would result to Plaintiff if éhCourt accepts the late-filed Motion. For these
reasons, and in the interest of justice, @mart accepts Stacy’s Motion for Summary Judgment
and overrules Plaintiff’'s objection.

[1I. Securities Exchange Act (Count I)

In order to establish a violation of sectib®(b) of the Securities Exchange Act of 1934, a
plaintiff must prove: “(1) amisleading statement or omission afmaterial fact; (2) made in
connection with the purchase or sale of securi{@swith intent to defraud or recklessness; (4)
reliance; and (5) damagesGrossman v. Novell, Inc120 F.3d 1112, 1118 (10th Cir. 1997).
Seel5 U.S.C. § 78j; 17 C.F.R. 8§ 240.10b-5. In thatheCircuit, a plaintiff must prove that he
“justifiably relied” on the misleadig statement or omission of a material fact to his detriment.
Zobrist v. Coal-X, Inc708 F.2d 1511, 1516 (10th Cir. 1983). ‘tifisble reliance isot a theory
of contributory negligence; tlaer, it is a limitation on a Rul@0b-5 action which insures that
there is a causal connection between theaprsisentation and thpdaintiff's harm.” Id.

In order to determine whether reliance iastifiable, the courtonsiders a number of
relevant factors:

(1) the sophistication and expee of the plaintiff in financial and securities matters; (2)
the existence of long standing businesspersonal relationshipg3) access to the
relevant information; (4) the existence of a fiduciary relationship; (5) concealment of the
fraud; (6) the opportunity to detect the fragd) whether the platiff initiated the stock
transaction or sought texpedite the transactipand (8) the generali or specificity of

the misrepresentations.

Id. All factors are to be balaad and considered in order to determine whether reliance was
justifiable. Id. “No single factor is determinative.ld. at 1516-17. At a minimum, however, a
plaintiff may not “intentionally close his eyes and refuse iovestigate, concerning the

circumstances, in disregard ofiak known to him, or so obvioukat he must be taken to have

9



been aware of it, and so great as to makeghly probable that harm would follow.1d. at
1517. In other words, “a plaifitimay not reasonably or justifidy rely on a misrepresentation
where its falsity is palpable” under the circumstanddsldsworth v. Strong545 F.2d 687, 694
(10th Cir. 1976).

In this regard, when determng whether the plaintiff justifialy relied on the defendant’s
misrepresentation, the Tenth Circuit imputes knogé&of information contained in a prospectus
or its equivalent to the investors who receivessthdocuments, even if the investors did not read
such documentsZobrist 708 F.2d at 1518. Knowledge is imputedly to the exent to which
such information actually was disclosedd. The plaintiff is not charged “with information that
a knowledgeable investor would infer from théenped words or numbers.” The court imputes
“knowledge of the printed words or numbers onlyd. In Zobrist the Tenth Circuit explained
that knowledge of such documents should be imputed to invesemause it saw no reason to
reward investors who “throw caution and prospectuses to the widd.Thus, when a document
of this kind has been providdd the plaintiff, the various factors for determining justifiable
reliance “must be examined as[ihe plaintifff were aware othe warnings contained in the
memorandum.”ld.

In the case at hand, an analysisthe above factors reveathat, as a matter of law,
Plaintiff's reliance on Diendants’ alleged misrepresentatiomas not justified. Farley was
provided with the Memorandum before he investethe Partnership[Doc. Nos. 66-1, 66-2.
SeeDoc. No. 66-1, 1 (“This Subscription Booklet stunot be used if it is not accompanied by a
copy of the Memorandum”)]. Knowledge ofetltontents of the Memorandum is accordingly

imputed to Farley.SeeZobrist 708 F.2d at 1518. Imputing the kriedge of the contents of the

10



Memorandum to Plaintiff, it becomes clear thay aecliance on the alleged misrepresentations of
the Defendants was not justified.

First, Farley alleges that Defendants met with him in person on multiple occasions and
promised returns exceeding 14% in connection with the investment. [Doc. No. 9 at  13].
However, the Memorandum directly contraditkés representation. On its first page, the
Memorandum states that investimgthe Partnershimvolves a “substantial degree of risk” and
reiterates in the “Risk Factors” section thatastment in the Partnéip “involves various and
substantial risks.” [Doc. No. 66-2, ii, 6]. &WMemorandum also warns in the “Risk of Loss”
section that an investor “couldauar substantial, or even total, losses on an investment in the
Partnership.” Id. at 33]. Further, the Memorandum s&athat “no person has been authorized
to make any representation” with respect te ttvestment, other than those contained in the
Memorandum. If. at iii]. As in Zobrist “[n]ot only did the defendas not conceal their fraud
from [plaintiff], they provided him with information and warnings which exposed the
representations as false.” 708 F.2d at 15IBe warnings throughout the Memorandum, which
were fully accessible to Plaintift the time of his investment, phdy indicate that his reliance
on the promised 14% returns wagustified as a matter of law.

Second, Plaintiff alleges that Defendants represented that his investment in the
Partnership would be liquid, andathhe could remove his assetaay time. [Doc. No. 9, 1 26].

The Memorandum also directly contradicts tHisged representation, byasing repeatedly that

an investment in the Partnership lacks liquidity and is not suitable for investors who require
liquidity. [Doc. No. 66-2, ii (“Panership Interests are suitaldely for sophisticated investors .

.. who do not require immediate liquidity for thiiwvestments”), 33 (“it isinlikely that a holder

of Interests will be able to liquidate its Intereistshe event of an unanticipated need for cash.”),

11



60 (“AN INVESTMENT IN THE PARTNERSHIP INTERESTS IS SUITABLE ONLY FOR
INVESTORS OF SUBSTANTIAL FINANCAL MEANS WHO HAVE NO NEED FOR
LIQUIDITY IN THIS INVESTMENT.”)]. As with the promised 14% return, Plaintiff's reliance
on the promised liquidity of higwvestment was unjustified inglht of the clearly contradictory
statements in the Memorandum.

Third, Plaintiff alleges that Defendants imprdgeused Plaintiff's investment to make a
loan from the Partnership to the Palo VeRgvate Equity Fund w#hout his knowledge or
consent. [Doc. No. 9 at § 35]. Howevéhe Memorandum explaing the “Alternative
Investments” section that the General Partnay acquire “alternativeanvestments,” which may
include “lending activitis.” [Doc. No. 66-2, 16]. Moreovethe Memorandum provides that the
General Partner is “granted wdilly unlimited latitude in seléiag alternative investments for
the Partnership.” Ifl.]. Another section of the Memoranduexplains that certain alternative
investments may “either lack a readily asselssabarket value or shuld be held until the
resolution of a special event or circumstancasl #at the Partnershiffmnay not be able to
readily dispose” of such investments and “nisgy contractually prohibited from disposing of
such investments for a specified period of timdd. &t 30]. In light of tlese plain disclosures in
the Memorandum, which directly contradict Dedants’ alleged represe@tion that Farley’s
investment “would be liquid”dee Doc. No. 9, 11 26, 34], Fas's reliance on Defendants’
alleged representations or @sions to the contrary was unjustified as a matter of Bee, e.g.,
Buford White Lumber Co. Profit Sharing & Sav. Plan & Trust v. Octagon Properties,74@.
F. Supp. 1553, 1566 (W.D. Okla. 1989) (explaining that the pnetsoimof reliance in an
omissions case may be conclusively rebutbgdfacts showing the gintiff's reliance was

unreasonable as a matter of law).

12



In addition to the Memorandum, Plaintiff sigha Subscription Booklet, which is a much
more concise 16 pages long. [Doc. No. 66-Bly signing the Subscripn Booklet, Plaintiff
acknowledged that: (i) Heeceived and carefully read” tdemorandum; (ii) he was purchasing
the Partnership Interests “relyimgly on the information set forth in the Partnership Agreement
and Memorandum; and (iii) no representations aravdies were made to him other than as set
forth in the Memorandum and ®aership Agreement. [Doc. No. 66-1, “Exhibit C,” at 3].
Plaintiff also represented and warranted thathé)was an “eligible investor” as defined in the
Memorandum; (ii) he could sustain a “substantiasfaof his investment; and (iii) the investment
involved a “high degre of risk.” [d. at “Exhibit C,” at 2]. Importantly, Plaintiff reaffirmed
these representations, warrastieand acknowledgements whdre made his subsequent
investments in the Partnership the followingay. [Dkt. Nos. 66-5, 66-6]. Given that the
Memorandum expressly contradict® timisrepresentations alleged by the Plaintiff, the falsity of
the representations would have been palpable to Plaintiff at the time he received them, had he
exercised diligence by reviewing them.

Plaintiff has also failed to demonstrate “compelling reasons for passively accepting the
contradictions” between Defendants’ alleged epsesentations and the information contained
in the Memorandum and Subscription Bookletobrist 708 F.2d at 1518. Plaintiff contends
that the close relationship between Pl&inand the two Defendants constitutes such a
compelling reason, relying heavily on the Tenth Circuit’'s decisidddldsworth v. Strong545
F.2d 687 (10th Cir. 1997). However, tHeldsworthdecision is reaty distinguishable from the
facts at hand.

In Holdsworth the plaintiffs, a married couplen@ defendant were ateholders in a

closely held corporation, with the defendamtning the majority share. 545 F.2d at 689. The

13



plaintiffs did not participaten the management of the poration, and theiknowledge was
restricted to information furnished by the defendaut. at 690. In addition to the closely held
corporation, Mr. Holdsworth and the defendamined a ranch together, and the parties were
close friends.Id. at 690, 697. After more than a decafl®@wning the corporation together, the
defendant came to the plaintiffs and represented that the company would no longer pay dividends
because it had been forced to invade its capital to dtdsat 690. The next year, the defendant
offered to buy out the plaintiffs for $1,500, agaiepeating his represtation regarding
nonpayment of dividenddd. The plaintiffs agreed and sdlaeir shares without first examining
the corporate books and recordsl. at 690-91. Laterthe plaintiffs learné that the company
had realized a gross income exceeding $100,000 that {ckaat 690. The plaintiffs then sued
the defendant pursuant to Section 10(b) Bule 10b-5 thereunder based on the defendant’s
misrepresentations.

The Tenth Circuit held #t under those circumstees, the plaintiffs inHoldsworth
reasonably relied upon the misreprgséions by the defendantld. at 697. In reaching its
conclusion, the court considered the extremabdgelbusiness and personal relationship between
the plaintiffs and defendant, and,gortantly, the fact thatven if the plaintiffs had examined the
books of the corporation, they would not haliscovered the defendant’'s misrepresentation,
because the books did not accuratefieot the condition of the companyd. at 691, 697.

In the instant case, Plaintiff does allegeclose relationship beeen Defendants and
himself. [Doc. No. 9, 11 7-12]. Plaintiff even dhes that the relationship garise to a fiduciary
duty between the Plaintiff and the Defendantsld., [ 128-130]. However, unlike in
Holdsworth Plaintiff in the case dtand knew or should have knowacfs that proved the falsity

of Defendants’ alleged misresentations. Importantly, iHoldsworth even if the plaintiffs had

14



examined the books of the corporation befagreeing to the sale, they would not have
discovered the misrepresentatioBee Zobrist708 F.2d at 1516 (highlighg the fact that the
plaintiffs in Holdsworth did not have access to contradrgt information that would have
revealed defendant's deception). In contr&gintiff in this case was provided with a
Memorandum and Subscription Booklet that speally set forth warnings and risks associated
with his investment that directly contradidtDefendants’ alleged misrepresentations.

Given Plaintiff's imputed knowledge of thentents of the Memorandum, and the fact
that the Memorandum’s contents directly conttadle misrepresentations alleged by Plaintiff,
this Court cannot find that &htiff reasonably relied upon thalleged misrepresentations.
Despite Plaintiff's allegedlyclose friendship with Defendants, Plaintiff nonetheless acted
recklessly “by intentionally closing his eyes &md failing to investigate the contradiction
between the misrepresentations aralittiormation in the [M]Jemorandum.Zobrist 708 F.2d at
1518-19. Because Plaintiff cannot prove tihad reliance on the misrepresentations was
justifiable, he cannot prevail on a claim pursuant to Section 10(b) of the Securities Exchange Act
or Rule 10b-5 thereunder.

V. Breach of Contract (Count IlI)

Defendants argue that Plaffi claim for breach of contracCount Ill) fals as a matter
of law, because Plaintiff cannot prove thatc@ntract existed between Plaintiff and either
Defendant. In order for Rintiff to recover on a cause of awtifor breach of contract, he must
prove “that the parties had a valid contract, @bh of the contract oarred, and the plaintiff
suffered damages resulting from the breacMtGregor v. Nat'| Steak Processors, |n2012
WL 2904547, at *3 (N.D. Okla. July 16, 2012). rther, “[c]ontracts are binding only upon

those who are parties theretoFleming v. Quail Creek Nursing & Rehab. Ct2013 WL

15



4459494, at *2 n.3 (N.D. Okla. Aug. 19, 2013) (quotinglls Fargo Bank, N.A. v. HeatB80
P.3d 328, 334 (Okla. 2012)).

Here, Plaintiff entered into a contract wittie Partnership, not with Defendants. The
Subscription Agreement shows that the age@nwas with the Partnership, not with the
individual Defendants. [Doc. No. 66-1, “Exhidt,” p. 7]. Plaintiff h& not alleged facts to
demonstrate that the Defendants were a partygadmtract. Plaintiff imself alleges that his
contract was with PV Capitathe Palo Verde Private Equifund and the Trading Fund, not
with Defendants in their indidual capacities. [Doc. No. 9, 11 94-99]. Further, under the
Oklahoma Statute of Fraudski.. STAT. tit. 15, 8 15-136(2), Plaintiff must present evidence
that Defendants promised in writing to answer the debt, default, or miscarriage of the
Partnership, which he has noPlaintiff's case law is not on point. Because there was no
contract between Plaintiff andither Defendant in his indidual capacity, there can be no
breach. Therefore, Plaintiff's &éach of contract cause of actifails as a matter of law.

V. Actual Fraud (Count IV)

In Count IV, Plaintiff allges that Defendants committed wadtfraud. [Doc. No. 9, 1
100-115]. Defendants argue thatintiff does not have sufficient evidence to establish each
element of this claim. In Oklahonmihe elements of actionable fraud are:

1) a false material misrepresentation,n@ade as a positive assertion which is

either known to be false or is made reskly without knowledge of the truth, 3)

with the intention that it be actegan, and 4) which is relied on by the other

party to his (or her) own detriment.

Musket Corp. v. Star Fuel of Oklahon#012 WL 3595048, at *6 (W.D. Okla. Aug. 21, 2012).
In addition, the plaintiff's reliance on represaions or omissions must be justifiablel. See

also Buford White Lumber Co. Profit Sharing & Sav. Plan & Trusdetagon Properties, Ltd.

740 F. Supp. 1553, 1570 (W.D. Okla. 1989).
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For the reasons stated above in Part Blgintiff's reliance onDefendants’ alleged
misrepresentations was not justifiable in lighttleé directly contradictory information in the
Memorandum and Subscription Booklet; therefore, Plaintiff's actual fraauoh ¢hils as a matter
of law.

VI. Breach of Fiduciary Duty (Count VI)

Defendants also argue that Plaintiff does present sufficient evidence to establish the
element of his claim for breach of fiduciary dg§ount VI). To recover on a cause of action for
breach of fiduciary duty, a plaintiff must prove:1)(the existence of a fiduciary relationship, (2)
a duty arising out of the fiduciary relationghi(3) a breach of the duty, and (4) damages
proximately caused by the breach of dutf’D.1.C. v. Grant 8 F. Supp. 2d 1275, 1299 (N.D.
Okla. 1998). “[T]he existence amon-existence of a fiduciarguty depends on the factual
circumstances surrounding the partiedationship and transactionsfd. at 1296 (citingFirst
Nat'l Bank and Trust Co. of Vinita v. Kiss&59 P.2d 502, 510-11 (Okla. 1993). “[A] fiduciary
relationship springs from an attitude of trust and confidence and is based on some form of
agreement, either express or implied, from which it can be saiditiishave been meb create
a mutual obligation.” Quinlan v. Koch Oil Co.25 F.3d 936, 942 (10th Cir.1994) (quoting
Lowrance v. Patton710 P.2d 108, 112 (Okla. 1985).

In the case at hand, Plaintiff has allegadficient facts to demonstrate an issue of
material fact as to whetherfiduciary relationship existed bet&n himself and Defendants. In
his First Amended Complaint, Plaintiff alleges thatand Ross shared a “special relationship of
trust as a result of their long-term friendshipdaPlaintiff’'s historicalreliance on Defendant
Ross as his investment advisor.” [Doc. No. §dt17]. He further allegethat he trusted and

relied on Ross with regard to his investmend. &t § 129]. With regard to Stacy, Plaintiff also
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alleges he “shared a special relationship oftteusl confidence as a result of their long-term
friendship, and Plaintiff's historical reliance on Defendant Stacy as his investment advidor.” |
at 1 118].

In his Motion for Summary Judgment, Rosguaes that Plaintiff has not alleged facts
sufficient to establish a fiduawa relationship between himseHdnd Plaintiff. This Court
disagrees. At the summary judgment stage cthurt must determine only whether the Plaintiff
has created a genuine issue of makéact. In making this detmination, “[tjhe evidence of the
non-movant is to be believed, and all justifabhferences are to barawn in his favor.”
Anderson v. Liberty Lobby, Inc477 U.S. at 255. Though Plafhtprovides sparse facts to
support his allegation that a fiduciary relatibipsexisted, Defendants guide only conclusory,
self-serving allegations of fatb counter Plaintiff's claims. Therefore, the Court finds that
Plaintiff has raised a genuine issaf material fact as to hisasin for breach of fiduciary duty
with respect to both Ross and Stacy.

VIl.  Claims Barred by the Statute of Limitations

Defendants seek summary judgment with respect to each of Farley’s claims, except for
his breach of contract claifCount Ill), on statute of limitations grounds. For the reasons
described below, Farley’s claims for viotati of the Oklahoma Uniform Securities Act (Count
I), constructive fraud (Count V), and breachfidiuciary duty (Count VI) are all barred by the
applicable two-year atutes of limitations.

A. Securities Exchange Act (Count 1)

The statute of limitations for a securitiesuidaclaim under Section 10(bf the Securities
Exchange Act of 1934 is s#irth in 28 U.S.C. § 1658(b)Merck & Co. v. Reynold$59 U.S.

633, 638 (2010). That statute provides, in relevant part:
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[A] private right of actionthat involves a claim of &ud, deceit, manipulation, or

contrivance in contravention afregulatory requirement caraing the secuies laws . .

. may be brought not later than the earlier of—

(1) 2 years after the discovery of tlaets constituting th violation; or
(2) 5 years after such violation.

28 U.S.C. § 1658(b). The word “discovery,” as used in Section 1658(b)(1), “encompasses not
only those facts the plaintiff actually knew, busalthose facts a reasduha diligent plaintiff
would have known.Merck & Co, 559 U.S. at 648. Thus, a caudeaction for securities fraud
accrues “(1) when the plaintiff did in fact dmer, or (2) when a reasonably diligent plaintiff
would have discovered, ‘the facts constitgtithe violation—whichever comes first.”ld. at
637. “Facts constituting the violation” include facts showing the defendant made a misleading
statement and that the defendant acted with “smign.e., the intent to deceive, manipulate, or
defraud the plaintiff, including recklessnedd. at 637, 648-49City of Philadelphia v. Fleming
Cos., Inc, 264 F.3d 1245, 1259 (10th Cir. 2001).

With respect to the fact of srepresentation in this cases discussed above in Section
lll, Plaintiff is charged with the knowledgeontained in the Subscription Booklet and
Memorandum [Doc. Nos. 66-1, 66-2Fee Zobrist708 F.2d at 1518. Thimle of imputation
may apply in the context of the statwtelimitations and tk discovery rule.See, e.gFranze v.
Equitable Assurange296 F.3d 1250, 1254 (11th Cir. 2002). Because the Subscription Booklet
and Memorandum directly contradict Defendardfieged misrepresentations in the period
leading up to Plaintiff's investment in the Ruatship, he is deeme have “discovered”

Defendants’ alleged misrepresentations regartlindiquidity and expected return on Plaintiff's

investment in the Partnership when he received them, in March 2010.
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With respect to the fact of scienter, howevthe Court conclugethat an issue of
material fact remains whether Plaintiff “discoed” Defendants’ allegk scienter outside the
limitations period. The United States Supreme €Cbas stated that the statute of limitation
“may require ‘discovery’ of scienter-relatedcta beyond the facts thahow a statement (or
omission) to be materiallyalse or misleading.” Merck & Co, 559 U.S. at 650. Although
certain statements “are such that, to show thdse ia normally to show scienter as well,” in a
10(b) claim, the relation of factual falsityjé state of mind is “more context specificldl. In
this case, Defendants have not shown that fiffavould have discovered Defendants’ deceptive
intent at the time Plaintiff received the Merandum and Subscription Booklet. Accordingly,
the Court will not grant summary judgment Befendants on this ground. Nonetheless, as
discussed above in Section Ill, this claims@n the merits as a matter of law.

B. Oklahoma Uniform Securities Act (Count II)

The statute of limitations for securitiesddhunder the Oklahoma Uniform Securities Act
is set forth in @LA. STAT. tit. 71 8§ 1-509(J)(2), which requiresplaintiff to institute an action
“within the earlier of two (2) yearafter discovery of the fact®mstituting the violation or five
(5) years after such violation.” The Supremeuf of Oklahoma has helthat this limitations
period begins to run “after discovery of the famtsafter such discovershould have been made
by the exercise of reasonable diligencéforton v. Hamilton 345 P.3d 357, 362 (Okla. 2015)
(internal quotation marks omitted). Unlike acBon 10(b) claim under the federal Securities
Exchange Act, however, the fact of scieri;enot among the “facts constituting the violation”
with respect to a claim under the I@koma Uniform Securities Actlilliard v. Stockton 267 F.
Supp. 2d 1081, 1111 n.6 (N.D. Okla. 2003). Accordintile statute of limitations for Plaintiff's

cause of action began to run when he discaleoe in the exercisef reasonable diligence
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should have discovered, that perchased interests in the Parssigp by means of Defendants’
misrepresentationg-Horton, 345 P.3d at 362.

As discussed above, the Tenth Circuit implteswledge and information contained in a
prospectus, or equivalent docurheo the investors who receitt these documents—even if the
investors did not read these documerziebrist 708 F.2d at 1518. Thisleuof imputation may
apply in the context of the statutelwhitations and the discovery rul&SeeFranze 296 F.3d at
1254. As discussed in the Court’s above analysis in Section Ill, the Subscription Booklet and
Memorandum [Doc. Nos. 66-1, 66-@rectly contradict Defendantslleged misrepresentations
in the period leading up to Plaintiff's investmentthe Partnership. As a result, as of the date
Plaintiff received the Memoranduand Subscription Booklet, he is deemed to have known of
Defendants’ alleged misrepresentations regarthediquidity and expected return on Plaintiff’'s
investment in the Partnership.

Plaintiff initially subscribed for an agggate purchase of $751,215.74 of interests in the
Partnership on or before Madn 1, 2010, and received the Memorandum and Subscription
Booklet on or before that dat¢Doc. No. 66-1]. Accordingly, Plaintiff's claim accrued no later
than March 1, 2010, for the initial investment. Heoee Plaintiff did not file his Complaint until
January 6, 2014, which mver three years ter. Consequently, Plaintiff's cause of action for
violation of the Oklahoma Unifon Securities Act, as it relates this initial investment, is
barred by the two-yeatatute of limitations.

Plaintiff invested again ithe Partnership on or befokéarch 24, 2011, in the amount of
just over $500,000. [Doc. Nos. 66-5, 66-6]. pert of his “Additional Subscription Request”
pertaining to the second investment on Mar24, 2011, Plaintiff reaffirmed all of the

representations, warrantiesnda acknowledgements previousijpade in the Subscription
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Agreement pertaining to the initial investmeahd again opted out of the Partnership’s
alternative investment program.ld]. Accordingly, Plaintiffs claim accrued no later than
March 24, 2011, for the second investment. Plaintiff filed his Complaint on January 6, 2014,
over two-and-one-half years later. AccordingWaintiff's claim for violation of the Oklahoma
Uniform Securities Act is barred undeki@.. STAT. tit. 71 8 1-509(J)(2) as it relates to this
second investment. Accordingly, Plaintiftéaim under the Oklahoma Uniform Securities Act

is time-barred.

C. Actual and Constructive Fraud (Counts IV and V)

The statute of limitations for fraud in Oklahoma is set forth knAO STAT. tit. 12 § 12-
95(A)(3). This statute requires a plaintiff to bring an “an action for relief on the ground of fraud”
within “two (2) years” after tb cause of action shall have accrued, but “the cause of action in
such case shall not be deemed to haveuadauntil the discovery of the fraud.”KOn. STAT. tit.

12, § 12-95(A)(3). “Discovery” o&n injury is deemed to occwhen the injued party “knows
or, in the exercise of reasonable diligeratguld have known of the injuryBallard v. Johnson

& Johnson 2014 WL 5341851, at *4 (N.D. Okla. Oct. 20, 2014). (quotidigital Design
Group, Inc. v. Information Builders, Inc24 P.3d 834, 841 (Okla. 2001)). “The statute of
limitations is not tolled simply because a pldfrmegligently refrains from prosecuting inquiries
plainly suggested by the factsid. at *5 (quotingErikson v. Farmers Group, Inc2005 WL
2651312, at *3 (10th Cir. Oct. 18, 2005) (unpublished)).

A plaintiff “discovers” fraud when he or eh“ascertains each elemt of the claim.”
Horton, 345 P.3d at 363. The Oklahoma Suprenmur€Chas defined actual fraud as “the
intentional misrepresentation orramealment of a material fact, widn intent to deceive, which

substantially affects another rgen” and constructive fraud da breach of a legal duty or
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equitable duty to the detriment of another, which does not necessarily involve any moral guilt,
intent to deceive or aclidishonesty of purposeld. (quotingCroslin v. Enerlex, In¢.308 P.3d
1041, 1046 (Okla. 2013)).

As discussed above, Plaintiff in this casehsrged with knowledge of the information
contained within the Memoranduand Subscription BookletSeeZobrist 708 F.2d at 1518;
Section VII.B, above. Accordgly, Plaintiff should have “dovered” Defendants’ alleged
misrepresentations or concealment of matéaiets no later than March 1, 2010, with respect to
the first investment, and no later than March 2411, with respect to the second investment.
Accordingly, Plaintiff's claim for constructive fua is time-barred as a matter of law pursuant to
the two-year statutef limitations.

With respect to actual fraud, hewer, it remains an issue ofaterial fact when Plaintiff
discovered or should have discowktbat Defendants allegedly acted with an intent to deceive,
which is a necessary element of an actual fraaohncl As a result, Platiff's claim for actual
fraud is not barred by the statute of limitationshig summary judgment stage. Nonetheless, as
discussed above in Section V, this cld#its on the merits as a matter of law.

D. Breach of Fiduciary Duty

The statute of limitations for breacoh fiduciary duty is set forth in QLA . STAT. tit. 12, §
12-95(A)(3). Slover v. Equitable Variable Life Ins. Cd43 F. Supp. 2d 1272, 1282 n.13 (N.D.
Okla. 2006). This statute requiraglaintiff to bring such a clai within “two (2) years” after
“the cause of action shall have accruedKL®. STAT. tit. 12, § 12-95(A)(3). Under Oklahoma
law, this limitations period does not begin to run until the@rongdoing has been or, in the
exercise of reasonable diligenshould have been discoveredP.D.I.C. v. UMIC, Inc, 136

F.3d 1375, 1380 (10th Cir. 1998).
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For the reasons stated above, Plaintiffcisarged with being aware of the alleged
misrepresentations as of the date he was provided with the Memorandum and Subscription
Agreement. As a result, Plaintiff should haveen aware of Defendants’ alleged breach of
fiduciary duty no later than March 1, 2010, with respto the first investnm, and no later than
March 11, 2011, with respect tcetsecond investment. AccordigigPlaintiff's claim for breach
of fiduciary duty is barred pursuantttee two-year statute of limitations.

CONCLUSION

For the reasons outlined abotee Court concludes that Rigiff cannot prove his claims
for violations of the Securities Exchange Act of 1934 (Count 1), breach of contract (Count 1),
and actual fraud (Count IV). The Court further codels that Plaintiff's clans for violations of
the Oklahoma Uniform Securities AgCount II), constructive fraud (V), and breach of fiduciary
duty (Count VI) are all barred byeahapplicable statutes of limitan. Accordingly, Defendant
Paul Ross’s Motion for Summary JudgmentofD No. 66] and Defendant Anthony Stacy’s

Motion for Summary Judgnm¢ [Doc. No. 68] ar&sRANTED.

Northern District of U[&Iul‘l.mna

24



