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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

KATHLEEN J. CRABTREE, )
Plaintiff, ))
VS. )) Case No. 14-cv-12-TLW
CAROLYN W. COLVIN, ))
Acting Commissioner of Social Security, )
Defendant. ))

OPINION AND ORDER

Plaintiff Kathleen J. Crabtregeeks judicial reew of the decision of the Commissioner
of the Social Security Administration denyingrh#aim for disabilityinsurance benefits and
supplemental security income benefits undéte3 Il and XVI of the Social Security Act
("SSA”), 42 U.S.C. 88 416(i), 423, and 1382c(a)(B)accordance with 28 U.S.C. 8§ 636(c)(1) &
(3), the parties have consented to proceed befturited States Magistrate Judge. (Dkt. 6). Any
appeal of this decision will be directly to the Tenth Circuit Court of Appeals.

INTRODUCTION

In reviewing a decision of the Commissiorttie Court is limited to determining whether

the Commissioner has applied the correct lstmhdards and whether the decision is supported

by substantial evidence. See Grogan vrnBart, 399 F.3d 1257, 1261 (10th Cir. 2005).

Substantial evidence is more than a scintillalbss than a preponderarmed is such relevant
evidence as a reasonable mindyimiaccept as adequate to support a conclusion. See id. The
Court’s review is based on thecoed, and the Court will “meticalsly examine the record as a
whole, including anything thamnay undercut or detract fromeahALJ’s findings in order to

determine if the substantiality test has beeet.” 1d. The Court may neither re-weigh the
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evidence nor substitute its judgment for that of the Commissioner. See Hackett v. Barnhart, 395

F.3d 1168, 1172 (10th Cir. 2005). Even if the Coudhhhave reached a different conclusion, if

supported by substantial evidence, the Commigsis decision stands. See White v. Barnhart,

287 F.3d 903, 908 (10th Cir. 2002).
BACKGROUND

Plaintiff, then a 35-year old female, filddr benefits under Tle Il on December 14,
2010. (R. 268-69). Plaintiff alleged a disatyilonset date of December 16, 2002. (R. 268).
Plaintiff claimed that she was unable to watle to “knees, back, arthritis, bursitis, OCD,
ADHD, anxiety, depression, diabetes, neuropathy.”3JE0). Plaintiff's claims for benefits were
denied initially on May 4, 2011, and on o&sideration on June 24, 2011. (R. 166-69, 152-75,
178-80). Plaintiff then requestechaaring before an administrative law judge (“ALJ"). (R. 181).
While the request for an ALJ hearing was pendpigintiff filed an apjfication for Title XVI
benefits on April 25, 2012(R. 12). The Social Security Adnistration “escalated” plaintiff's
Title XVI application to the hearing level so thiatould be heard in conjunction with the Title Il
application._Id. The ALJ held hearing on April 9, 2012, but decitito postpone the hearing to
obtain expert testimony that woudgsist the ALJ in assessing pl#i’s condition at the time of
her remote onset date. (R. 157-65). The Adcbnvened the hearing on July 10, 2012, and heard
testimony from plaintiff, two medical expertand a vocational expert. (R. 48-156). The ALJ
issued a decision on August 30, 2012, denying benefits. (R. 9-47). The Appeals Council denied

review, and plaintiff apgaled. (R. 1-7; dkt. 2).

! Plaintiff's application for TitleXVI benefits is not included ithe administrative record, but the
ALJ notes it in his decision. (R. 12).



The ALJ’'s Decision

The ALJ found that plaintifivas insured undefFitle 1l through dine 30, 2005. (R. 14).
Plaintiff had not performed any substantiaingal activity since December 16, 2002, her alleged
disability onset date. Id. The ALJ found that ptdf had severe impairments of “degenerative
joint disease of the lumbar spine, obesity, higresion, diabetes mellitus, asthma and affective
mood disorder and generalizadxiety disorder.” (R. 15).

Plaintiff’'s impairments did not meet or aieally equal a listing. 1d. The ALJ evaluated
the severity of plaintiff's meal impairments using the “paragraph B” criteria and determined
that plaintiff had moderate limitations in adtigs of daily living; social functioning; and
concentration, persistence, or pace. ldairRiff had not expeenced any episodes of
decompensation. Id.

The ALJ then reviewed plaintiff's testimonghe testimony of the tev medical experts,
and plaintiff's medical records.

Plaintiff testified that she was injured whikt work as a ceridgd nurse’s aide in
December 2002 when she tried to move a patietiebself. (R. 17). Plaintiff initially “felt a pop
in her back” and later experienced the sensatiah“tier feet were ‘on fire.”” Id. She completed
her shift but advised the hospital that she was unable to go to work the next day. Id. Instead,
plaintiff attended her daughter's church program and then sdregitment at the emergency
room. 1d. The emergency room physician gglantiff pain medicathn and advised her to
contact her employer. Id. Plaintiff testified thette reported the injury the next day, but her
employer did not take her injury seriously. Tchree weeks later, tremployer ordered an MRI

that revealed a herniated disc. Id.



Plaintiff had surgery in Febary 2003._Id. She testified &hthe surgery “helped ‘at
first.”” 1d. Afterwards, the pen was confined to her lowdrsack. Id. She undeent a second
MRI. (R. 17-18). She received treatment frévar surgeon, Dr. Benjamin Benner, “until he
‘couldn’t do anything else.” (R. 18Plaintiff testified that her surgeon “believed she was trying
to get income from worker's compensation, bug¢ stated that was not true.” Id. The surgeon
released plaintiff to light duty wor&nd recommended physical therapy. Id.

Plaintiff testified thatshe then saw a second doctor, Ixames Rodgers, in June and July
2003, who initially told her thaher surgeon had performed the wrong surgery and ordered
additional tests._Id. Plaintifftestified that he “retracted his report” after the worker’'s
compensation insurance company videotaped tiffa@ating lunch in a retaurant and taking her
daughter to a movie at a time when plaintiff sapposed to be in physidllerapy. Id. Plaintiff
testified that her employer threatened Dr. Rodgemsder to have him retract the report. Id.

Plaintiff's treatment was delayed after dbecame pregnant because the third physician,
Dr. Hisey, would not treat her wa she was pregnant. Plaintiff gave hith in June 2004, but
did not return to Dr. Hisey for treatment. Idstead, plaintiff went back to see Dr. Rodgers. Id.

Plaintiff last saw Dr. Rodgerat the time of the funainal capacity evaluation. Id.
Plaintiff disagreed with the evaluation because tsltok pain medication in order to complete the
assessment and “was down for a week” dugdmm caused by the effort she put into the
evaluation. Id.

Plaintiff testified that shdnas ongoing medication side edfs of “short-term memory
loss, drowsiness, and difficulty concentratingl? Plaintiff has taken her medication, Neurontin
and Percocet, since 2003. Id. Shestrtake Neurontin four timedaily, and it “puts her out.” Id.

Although it helps with sciatic nenin, plaintiff testified that shhas never been pain free. Id.



Since her date last insured, plaintiff has deped arthritis in her knees, which affects her
gait. 1d. Plaintiff has gained 150 pounds since heialnnjury and identifes her obesity as “an
issue.”_Id. Plaintiff also has plantar fasciitis and has suffered from irritable bowel syndrome. (R.
19).

Plaintiff testified that she has sufferedrit ADHD since she was a child. Id. Plaintiff
also reported that she has experienced OCpredsion, anxiety, and diffilty in crowds since
1999. 1d. Plaintiff was taking presption medication for depression and anxiety as early as
1999-2000._Id. Plaintiff admitted, however, that théssues did not prevent her from working
and that she loved her jaimd was looking forward to attending nursing school. Id.

Plaintiff testified, however, that her injuigcreased her depression. Id. Plaintiff stated
that her depression now “stems from her iligbto ‘do things.” 1d. Since her 2002 injury,
plaintiff stated that “she haxgerienced ‘rapid heartbeat” and “believes she is ‘going to die.”
Id. She testified to mood swindgsyt she stated that her doctoshaled out bipoladisorder._Id.
Plaintiff is currently taking medation, and her newest prescriptiis “actually ‘working well.””

Id.

She also stated that she has difficultythwimpulse control, which manifests as
irresponsible spending habits, but she is ogér taking the medication that treated those
symptoms._Id. Plaintiff complained that shes ldifficulty concentratigp and making decisions.
Id.

Plaintiff testified that she spends most of her time “in the recliner or ‘lying on the couch’
(with pillows) to relieve back pressure.” (R0). She can sit for twenty minutes. Id. She can
stand in line for ten minutes, but she has tot gokitions._Id. She often falls asleep. Id. She

testified that “she might be able ‘work a little bit,” but ske could not keep job based on her



need to lie down frequently. Id. She also testifthat her pain prevented her from bending to
shower properly. Id.

In 2004 and 2005, plaintiff's back and right llegpt her from workag. 1d. At that time,
she could only stand ten to twgmminutes. Id. She could alsotlifier baby at that time, but she
could not do it without pain ondes weighed twenty-five pounds. Id.

The ALJ then took testimony from Dr. SubranamKrishnamurthi, a medical expert. I1d.
Dr. Krishnamurthi had revieweglaintiff's medical records and hearter testimony at the
hearing._ld. He opined #t plaintiff has severe impairments @égenerative joindisease of the
lumbosacral spine, a history of back surgeagd depression. Id. Hepined that plaintiff's
diabetes mellitus and asthma meted after her date last imed. 1d. Dr. Krishnamurthi noted
that plaintiff's EMG test was “normal.” 1d.

With respect to plaintiff's functional capacity, Dr. Krishnamurthi relied on several
medical records that indicated plaintiff cdulperform light work. _Id. Specifically, Dr.
Krishnamurthi cited to the September 2004 apinfrom treating physician, Dr. Rodgers, that
plaintiff “could return to a light duty position.” Id. He also relied on the Functional Capacity
Evaluation, which indicated thatgihtiff was able to completine treadmill test. (R. 20-21). Dr.
Krishnamurthi stated that plaintiff's ability to cohefe the test was consiatewith the ability to
perform light work. (R. 21). He opined that plafihcould perform light work with an additional
limitation to occasional bending, stoagi crouching, and crawling. (R. 20).

The ALJ also took testimony from Droldin Hickman, a second medical expert, who
addressed plaintiff's mentalntitations. (R. 21). The ALJ statdbat “Dr. Hickman undertook
what could only be described as a clinicaleimiew.” 1d. The ALJ ecounted most of the

interview in the decision in order to demonsgrdtat Dr. Hickman’s corasions were based, not



on the record, but on plaintiff's subjective testimy, which the ALJ labeled an “unfortunate and
extensive clinical interview.” Id.

Dr. Hickman asked plaintiff about sleep apnejch plaintiff stated was diagnosed in
1999-2000._1d. Plaintiff testified thahe slept poorly at night buteth stated that “in the past
year, she has done nothing but sleep.” Id. Dr. Hickadao asked plaintiff about her issues with
concentration. Id. Plaintiff stated that she Hddfculty with memory and concentration, based
on an ADHD diagnosis from childhood and her eatrsleep disruptiondd. Plaintiff also
discussed her diagnosis of resfideg syndrome, stating thateshas had it “heentire life” but
that “it is now worse during thday.” 1d. Plaintiff then statedhat Neurontin controlled the
symptoms. Id.

When the ALJ asked Dr. Hickman for his opinion of plaintiff's mental limitations, Dr.
Hickman stated that “it is very hard to kndvew disruptive it is, bsause her psychological
records are minimal and very inconsistent.” PR-22). Dr. Hickman “aditted that he ‘does not
understand the diagnoses/medications prescrit@ui’found that plaintif6 psychiatrist's GAF
scores “are quite mild” in comparison t@pitiff's subjectiveallegations. (R. 22).

He then opined that plaintiff's physical impaents “all have a psychological impact on
the brain in various we” and that her “impairmentsgeal the criteria of listings 12.04 and
12.06.” 1d. Dr. Hickman cited plaintiff's symptonad depression and “manic-like states, such as
being distracted, lack of concentration andfiailty controlling her impulses.” Id. He also
opined that plaintiff's limitations in the “paregph B” criteria wouldvary based on her pain
levels, sleep patterns, and usfemedication and “would rangedim moderate to marked.” Id.
With respect to the “paragraph C” criteriBy. Hickman opined that the medical records

demonstrated a two-year history of chroniceefive disorder with “marginal adjustment” to



limitations. Id. Therefore, “even a minimal iease in mental demands or change in the
environment would be predicted to cauke individual to decompensate.” Id.

After reviewing Dr. Hickman’s opinion, the ALJ concluded that Dr. Hickman’s opinion
was not corroborated by the medical evideride.The ALJ found that Dr. Hickman relied
entirely on plaintiff's statements at the hearirather than the objective medical evidence and
rejected his opinion. (R. 22, 38-39).

The ALJ then addressed the objective medical evidence for both plaintiff's Title Il
application and her Title XVI application. IRebruary 2002, plaintiff reported that she was
improving with use of a C-PAP machine. (R. 28)June 2002, plaintiff complained of a poison
ivy rash that she contracted while “three-wimee” Id. The ALJ noted that the ability to
participate in such an activity was inconsisterth plaintiff's claims of disabling pain._Id.
Plaintiff had tests run in late 2002 for abdomipalin, but all test ressltwere normal._Id. In
November 2002, plaintiff reported that Ativdecreased her anxyeand depression. Id.

With respect to her back injury, x-rays in December 2002 were normal “except for an
apex left curvature.” 1d. However, an MRI takevo weeks later “revealed right paramedian L4-
L5 disc protrusion and left paramedian L5-8ical disc protrusion.”_Id. Plaintiff sought
treatment from Dr. Benner, who opined that miifi was unable to work at the time. Id. Dr.
Benner recommended surgery, which was performed in February 2003. Id.

Plaintiff was in the hospital ew days longer than anticigat due to continued “local
back complaints” and slow ambulation. Id. Ptdfnwas discharged with order to continue
outpatient physical therapy, but she was re-admitie¢de hospital a week later with complaints
of “postoperative back painldl. Dr. Benner recommendedmission due to concerns about “the

possibility of a deep wound infeon,” but tests ruleaut that possibility. (R24). After an MRI



revealed no new issues, Dr. Bendeagnosed plaintiff with “reound back pain.” I1d. Dr. Benner
arranged physical therapy, sdussed changes to plainsff'psychotropic medication with
plaintiff's family physician, and obtained a haspibed for plaintiff to use at home. Id.

Plaintiff reported “better contfbof her anxiety and depressi after her release from the
hospital._Id. Plaintiff also madénarvelous progress” with physictherapy. Id. By the end of
April 2003, plaintiff's pain medications were rexhal, and she was released to perform “light-
duty work (20 pounds lifting, with no prolonged sitting, standing, bending, or twisting).” Id. Dr.
Benner anticipated reducing plaintiff’s limitatie “significantly” within one month. Id.

In July 2003, Dr. Rodgers advised pldintio return to waok. Id. An EMG study
conducted in October 2004 showed “low amplitgcieronic) deneration potentialsvith needle
EMG of the bilateral lower lundr paraspinal muscles,” a cotidn consistentwith “focal
denervation status post surgicatervention” rather than radilopathy. (R. 24-25). All other
results were normal. (R. 25). Later that nipnDr. Rodgers ordered a Functional Capacity
Evaluation because plaintiff had reached maxmmuedical improvement and was in a “stable
and stationary” condition. Id. The evaluation wouldw plaintiff to be “rated and released.” Id.
Dr. Rodgers opined that plaintiffas not a candidate for surgery at the time and that she “should
focus on weight loss, reconditioning her abdomarad lumbar muscles and ‘moving on with her
life.” 1d.

In November 2004, Dr. Rodgers found no “sigrafit neurological deficit.” 1d. He again
recommended weight loss and strengthening esescild. At that appointment, Dr. Rodgers
noted that plaintiff took “Percocet at bedtirmed only occasionally durg the day” and opined

that she should be able to continuetigkinarcotics and still remain functional. Id.



Plaintiff underwent the Functional Capackyaluation in November 2004. Id. The ALJ
noted that, based on the resultstiwdt evaluation, platiff was able to pdorm light work. 1d.
When plaintiff saw Dr. Rodgers again in Decemp@04, he agreed thatgmtiff could perform
light work. Id. Dr. Rodgers imposetthe following restrictions: (1plaintiff could lift no more
than twenty pounds repeatedly; (2) plaintiff would need to change position from sitting to
standing as necessary every thidyforty minutes, standing for moore than thirty minutes at a
time; (3) plaintiff could push nmnore than twenty-five to thiy pounds; (4) plaitiff could not
perform overhead work; and (5) plaintiff could mbtnb ladders or operate heavy equipment. Id.

Plaintiff saw Dr. Richard Hastings in Ma2005. Id. He recommended that plaintiff
continue her prescription medications as needétt appropriate matoring. Id. He also
recommended that plaintiff receive “vocat& rehabilitation in conjunction with a full
functional capacity evaluation.” (R. 26). @ctober 2006, plaintiff again recommended that
plaintiff continue her medications. Id. He suggesthe use of a muscle relaxant once plaintiff
stopped nursing her child. Id.

In late 2006, plaintiff saw two doctors for a piide stress fracturéd. Plaintiff refused
to submit to imaging tests and was given a wallégrApproximately six weeks later, plaintiff
sought treatment from a second doctor. Id. At gaant, she consented to x-rays. Id. The results
were normal, although there was a small line srihe tibia “consisterwith an old, healed
stress fracture.” Id. The doctor recommendedvd®l, which showed no abnormalities. Id. The
doctor recommended rehabilitatiexercises and a low impact exercise program that would
address weight loss. Id.

Plaintiff saw Dr. Sudip Tripathy in 2007.IIn January 2007, “he stressed the importance

of diet and exercise.” Id. PHiff reported that she was “slaag better.” 1d. In September 2007,

10



plaintiff had lost five poundsdl Dr. Tripathy noted that the wer's compensation agency had
determined that plaintiff should see a pain spistidd. Plaintiff laterunderwent a sleep study,
and in October 2007, Dr. Tripathyadjnosed plaintiff with sleep apnea. Id. He also suggested
that she consider gasthypass or banding surgery. Id.

Also in October 2007, plaintiff reported thdanax was working well at controlling her
anxiety._Id.

Plaintiff had another MRIn March 2008. (R. 27). Dr. Raall Hendricks opined that
plaintiff did not need additional medical treatmbnt did need to lose weight and strengthen her
core. 1d. A second doctor made the sameommendations in April 2008 after plaintiff
“admitted she had not been to physical therapy in ‘quite some time.” Id.

Plaintiff underwent an MRI of her cervicgpine and EMG of both arms in March 2008.
Id. Both tests were within normal limits. Id.

In June 2008, plaintiff repordethat “her irritability is ‘better’ and sk ‘feels better
overall.” 1d. The following monthDr. Tripathy noted that plaintiff had lost twenty pounds and
was controlling her blood sugar without meation. Id. Plaintiff wa using medication for
asthma but was still wheezing “some.” Id. Her paias controlled witha patch._Id. Plaintiff
reported additional weight loss in April 2009. Id.

In September 2009, plaintiff reported that viadkregularly had impved her back and
her mood._ld. Plaintiff also reported increds®cus and no mood swings with the use of
Strattera. Id. The following month, she statedt ther husband’s behavior impacted her mood,
but plaintiff's doctor found that she was “not funalentally depressed unaeath it all.” 1d. In
December 2009, plaintiff reported that she wasirig well,” but she complained of some

continuing problems with conceation and memory, headaches frtime use of Strattera, and

11



mood changes if she missed a dose ochzddone. (R. 28). Her phgg@an adjusted her
medications. Id.

Plaintiff underwent an MRI ofhe thoracic spine, cervicaligg, and brain in December
2009, all of which were normal. Id. An MRI of hkimbar spine “revealed posterolateral disc
protrusions with associatedraulus fibrosis tears at L3-L4 and L4-L5.” Id. The doctor who
reviewed the MRI resudt also found evidence of radiculopathy. Id.

In January 2010, plaintiff reported trouble wititcus and control, but her irritability was
“not outside of normal rangedespite trouble relating to hgoung son. (R. 29). Plaintiff's
Zoloft and Focalin dosages were increased2@. The following month, plaintiff reported that
the medication adjustments were helpfld. Although her mood wasmproved, plaintiff
reported that she had some issues with impulspanding. Id. To addres$ise issue, plaintiff's
husband was dealing with the family financeis.Rlaintiff reported doing well on her medication
in July 2010, but “she statetat her moods are contingesrt ‘how her spouse is doing.” Id.
She believed that she would still have depresdiahshe could not separate the two issues. Id.
Dr. Bradley McClure found pintiff to have a “bright” affect,r@d he believed that treatment was
not a viable option because “much of her symptology is reactive to environmental stress.”
(R. 29). In September 2010, she reported sihat was “doing well” because her husband was
getting treatment and experiencing less stres®l&intiff did complain that she was restless and
bored being a housewife. Id.

Plaintiff complained of knee pain iBeptember 2010. Id. Her physician noted that
plaintiff had complained of knee pain in theshabut he had not fourtdleatment necessary. Id.
At this point, however, he recommended a cortmasd injection, but heould not administer

the shot without authorization. Id.

12



In March 2011, plaintiff complained of low bk pain and radiculoply in the legs. Id.
Examination revealed “paraspinous spasm of th&ar region with tender intervertebral space
at L3-L4, L4-L5 and L5-S1.” Id. Plaintiff alsbad “mild tenderness of sacroiliac joints” and
some swelling in the right knee. Id. Plafhtiad good reflexes and strength. Id. Her physician
opined that plaintiff had “lumbar postlamectomy syndrome” and nonoperable “positive
discogram at L3-L4, L4-L5 and L5-S1.” Id. He alsoted radiculopathy arfdight knee arthritis
and bursitis associated with gait abnormalitynirher previous back surgery.” Id. The physician
refilled plaintiff’'s medications budlid not adjust the dosages. Id.

Plaintiff sought treatment for knee pain wighnew doctor one week later. 1d. X-rays
were normal “with slight patellar lift.” 1d. Théoctor recommended exercise and weight loss. Id.
The doctor specifically noted that plaintiff's é@ pain was not asso@dt with her previous
surgery or her gait. (R. 29-30). In faptaintiff's gait was normal. (R. 30).

Plaintiff reported increasechaiety in May 2011, based ondhgry episodes’ related to
her spouse.” Id. She reported panic attacks iy 201, which she felt resulted from stress due
to “her home being in foreclosure and ‘issues wétnagers.” Id. Plaiiff denied depression in
September 2011, but she reported that she wagirspherself and not leaving the house. Id.

During an examination in December 2011, plaintiff's physician, Dr. Gerald Hale noted
that she was ambulating slowly but withouffidulty. Id. He recommended continuing her
medications as prescribed, walking for exerca® losing weight through healthy eating. Id. In
March 2012, however, Dr. Hale noted that piffitnad gained fifty-eght pounds in two-and-a-
half years and was at her highegeight. Id. The weight gaihad impacted her diabetes and

caused swelling in her legs. (R. 31). However,ntitiiwas able to stand from a seated position

13



without difficulty. 1d. Dr. Haleprescribed Oxycodone on a temgiyr basis but set a weight loss
goal for plaintiff._1d.

Plaintiff's blood pressure was not controlledMay 2012, but plaimff admitted that she
was not taking her medication. Id.

Dr. McClure noted that plaiiff's mood was “bright” in Mg 2012, but plaintiff reported
that she had been in a deep depression.Pldintiff had discontinued the use of some
medications, so Dr. McClure made soatjustments to her medications. Id.

Based on the thorough review of the medieabrds, the ALJ found that plaintiff was not
entirely credible and was exaggerating her comfdaoh pain._Ild. The ALhoted that plaintiff's
testimony regarding her inability to sit, standd atay awake was inconsistent with the medical
evidence and with some ofthewn testimony. (R. 32). The Alt&lied on the testimony of Dr.
Krishnamurthi, who relied on platiff's medical records opininghat plaintiff could perform
light work. 1d. The ALJ also cited plaifits failure to follow through with recommended
treatment, particularly physical therapy and diet/exercise. Id. The ALJ cited humerous instances
in the record in which plaintiff's physicians ditexercise as the bestatment plan. (R. 32-33).
Although plaintiff's back surgery would normally wgé in favor of plaintiff's credibility, the
ALJ found “that the surgery was generally sucadssfR. 33). The ALJ cited numerous medical
records that demonstrated plaintiff reachedximum medical improvement following the
surgery and was able to perform light work once she recovered. (R. 34). With respect to
plaintiffs mental impairments, the ALJ fourtiat plaintiffs symptoms were well-controlled
with medication and that plaintiffs medication regimen was fastigble, with only periodic
modifications. (R. 35). The ALJ also noted instanbesh with respect tplaintiff's physical and

mental impairments, in which plaintiff waidiscontinue medication on her own. (R. 37).
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The ALJ concluded that plaintiff retainedethesidual functional capié to perform light
work with a limitation to ocasional bending, @bping, crouching, rad crawling. (R. 16).
Plaintiff also had moderate litations “in her ability to undstand, remember and carry out
detailed instructions, maintain attention acwhcentration for extended periods, and interact
appropriately with the generadublic, co-workers and superois.” Id. Plaintiff could not
perform her past relevant work aswrse’s aide, collection clerd; medical trang@ptionist, but
she could perform other work. (R. 39). The JAldetermined that plaintiff could perform
sedentary jobs, such as &hand suture winder,” “touclyp screener,” and “table
worker/deburrer.” (R. 40). Accordingly, the ALJ found plaintiff not disabled. (R. 40-41).

ANALYSIS

On appeal, plaintiff raises five points ofr@: (1) that the ALJ improperly evaluated
plaintiff's asthma; (2) that the ALJ impropgriejected the opinion ofmedical expert, Dr.
Hickman; (3) that the ALJ should have orderecbasultative examination to fully develop the
record; (4) that the residual functional capafiiigling does not contain all of the limitations in
the medical record and that the ALJ failed to prbpweigh all of the medical opinion evidence;
and (5) that the ALJ failed to germ a proper credibility analysis.

For the reasons that follow,dalCourt finds that the ALJ edenly in his failure to weigh
the medical source opinions, particularlg tpinion of treating physician, Dr. Rodgers.

Medical Source Opinions

Plaintiff argues that the ALJ failed to igé the medical opinion evidence and, as a
result, failed to include some of the limitatioims those opinions in the residual functional
capacity findings. (Dkt. 13). Plaintiff specificalljites to the opinion ofreating physician, Dr.

Rodgers; medical expert, Dr. Krishnamurthi; and tanctional capacity analysis. Id. Plaintiff

15



contends that the ALJ's residutinctional capacity findingshould have included additional
limitations for a sit/stand option, occasionahaching, no overhead work, no operation of heavy
machinery, and no ladder climbing. Id.

The Commissioner argues that plaintiff hatested “various isolated restrictions she
hand-picks from the record” to argue that thelAlid not include all of the limitations borne out
by the record into the residual functional capafindings. (Dkt. 16). Tle Commissioner argues
that these limitations are not established by dlielence but are “passing” references in the
record. _Id. The Commissionersal argues that even if the ALJ should have included these
additional restrictions, plaintiffannot show harm resulting from that failure because the ALJ’'s
findings at step five do not involve the limitatigplaintiff argues should have been included. Id.
The Commissioner does not spemally address plaintiff's argument that the ALJ failed to
weigh the medical opinion evidence. Insteffie Commissioner argues, in addressing the
credibility issue, that the ALrelied on “explicit findings by tav treating physicians, a medical
expert, and the indidual conducting her [functional capacity evaluation] that Plaintiff was
capable of light-duty work.” Id.

Dr. Rodgers treated plaintiff's back painteaf her surgery as part of her workers’
compensation claim. (R. 735-50). After treatingipliff for just overa year, Dr. Rodgers
believed that plaintiff had reached maximunedical improvement. (R. 739-40). Dr. Rodgers
recommended that plaintiff undgr a functional capacitgvaluation so that ghcould be “rated
and released” from treatment. (R. 740).

After reviewing the functiodacapacity assessment, Drodyers opined that plaintiff
could “resume work activities in a ‘light workategory’, according to the US Department of

Labor, Dictionary of Occupational Titles.” (R3%). Dr. Rodgers relied on plaintiff's ability to

16



lift to support his conclusion. Id. Dr. Rodgers also would impose “permanent restrictions” of a
sit/stand option “as necessaryeey 30 to 40 minutes” with a limitation to no more than thirty
minutes of standing at one time. Id. He also opiteat plaintiff should not “lift repeatedly more
than 20 to 25 pounds or push more than 25 to 30 pounds” and should not “do overhead work,
climb ladders or operate heavy equipment. Tlde ALJ discussed this opinion generally but did
not weigh it. (R. 25).

Ordinarily, a treating physician’s opinion entitled to controlling weight when it is
“well-supported by medically acctgble clinical and laboratorgiagnostic techniques and is not
inconsistent with the other substantialidence in [the] case record.” 20 C.F.R. 88

404.1527(d)(2), 416.927(d)(2);esalso Hackett v. Barnhart93 F.3d at 1173-74 (citing Watkins

v. Barnhart, 350 F.3d 1297, 1300-01 (10th Cir. 2008)he ALJ discounts or rejects a treating

physician opinion, he is requaddo explain his reasoning fesp doing._See Frey v. Bowen, 816

F.2d 508, 513 (10th Cir. 1987) (stating that an Awist give specific, legitimate reasons for

disregarding a treating physician’s opinipphomas v. Barnhart,47 Fed.Appx 755, 760 (10th

Cir. 2005) (holding that an ALJ must give ‘&glate reasons” for rejecting an examining
physician’s opinion and adopting amexamining physician’s opinion).

The analysis of a treating physician’s opiniosésjuential. First, the ALJ must determine
whether the opinion qualifies for “controlling vghit,” by determining whether it is well-
supported by medically acceptable clinical and latmyy diagnostic techniques and whether it is
consistent with the other substantial evidenctheénadministrative record. Watkins, 350 F.3d at
1300. If the answer is “no” to the first part oktinquiry, then the analysis is complete. If the

ALJ finds that the opinion is vlesupported, he must then confirtimat the opinion is consistent
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with other substantial evidence time record. Id. “[I]f the opinion isleficient in either of these
respects, then it is not entitled to controlling weight.” Id.

However, even if the ALJ finds the treatipgysician’s opinion isiot well-supported by
medically acceptable clinical and laboratorygiastic techniques or is inconsistent with the
other substantial evidenge the record, treating physician opinions are still entitled to deference
and must be evaluated in reference to fletors enumerated in 20 C.F.R. 88 404.1527 and
416.927. Those factors are as follows:

(1) the length of the treaiy relationship and the frequency of examination, (2)
the nature and extent of the treatment relationship, including the treatment
provided and the kind of amination or testing perfored, (3) the degree to
which the physician’s opinion is suppattby relevant evidence, (4) consistency
between the opinion and the record ashale, (5) whether or not the physician

is a specialist in the area upon which @inion is rendert and (6) other
factors brought to the ALZ’attention which tend taupport or contradict the

opinion.

Watkins, 350 F.3d at 1301 (citing DrapealMassanari, 255 F.3d 1211, 1213 (10th Cir. 2001)).

The ALJ must give good reasons in his decisiarttie weight he ultimately assigns the opinion.
Id. (citing 20 C.F.R. 8§ 404.1527(d)(2)). The reasonsst be of sufficient specificity to make
clear to any subsequent reviewers the wetbbtadjudicator gave to the treating physician’s

opinion and the reasons for that weigrge Anderson v. Astrue, 319 Fed.Appx. 712, 717 (10th

Cir. 2009) (unpublished)
In this case, however, the ALJ appe#wshave accepted Dr. Rodgers’ opinion that
plaintiff can perform light workbut did not adopt all of theestrictions that Dr. Rodgers

imposed. Accordingly, the Court can determine that ALJ did not givecontrolling weight to

210th Cir. R. 32.1 provides that “[ulnpublished miphs are not precedential, but may be cited
for their persuasive value.”
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Dr. Rodgers’ opinion but cannot determine what specific, legitimate reasons the ALJ had for not
adopting all of the restrictions.

The Commissioner argues that the harmlessr analysis should apply because the
limitations plaintiff argues shodlhave been included are notisgue based othe ALJ’s step
five findings.

The failure to assign a weight to a treatpiyysician’s opinion does not always constitute

reversible error. See Kruse v. Astrue, 436 Fed.Appx. 879, 882-83 (10th Cir. 2011) (unpublished)

(holding that the ALJ did not commit reversible error in failing to “state a specific weight”
attached to a treating physician’s opinion wheeALJ’'s explanation made it clear that the ALJ
attached little weight to the apon). However, the circumstanceswhich the failure to weigh a
treating physician’s opinion qualifies as h&ss error are extremely limited. See Howard v.
Barnhart, 379 F.3d 945, 947 (10thrC2004) (holding that “[w]he the ALJ does not need to
reject or weigh evidence unfavorably in order to determine a claimant's RFC, the need for

express analysis is weakened.”); Keyeghary v. Astrue, 695 F.3d 1156, 1161-62 (10th Cir.

2012) (permitting application dhe harmless error analysis “ahsénconsistencies between or
among the medical opinions and the ALJ’'s RFC determination.”).

Based on the clear discrepancies betwtden limitations imposed in Dr. Rodgers’
opinion and the ALJ’s ultimate residual functional capacity determination, the Court finds that it
cannot apply the harmless error analysis in tlaise. Accordingly, the Court must remand the
case in order for the ALJ to conduct a propeating physician’s analisand, if necessary,

weigh all of the medical opinions in the recotdSee 20 C.F.R. §8§ 404.1527(e)(2)(ii);

% The ALJ only assigned weight the opinions of the two medicakperts who testified at the
hearing.
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416.927(e)(2)(ii)._See also Keyes-ZacharyAstrue, 695 F.3d 1156, 1161 (10th Cir. 2012)

(holding that when an ALJ does not give coltitng weight to the teating physician’s opinion,
he must weigh all of the medical opinions).
CONCLUSION

For these reasons, the ALJ’s decisiioling plaintiff not disabled IREVERSED AND
REMANDED. On remand, the ALJ should discuss teight given toDr. Rodgers’ opinion
and, if he gives less than cooiting weight to any portiorof that opinion, give specific,
legitimate reasons for doing so. ditlonally, if the ALJ does not ge controlling weight to the
treating physician’s opinion, he should weighdad the medical sourcepinions in the record.
The ALJ’s decision is affirmed in all other respects.

The Court also advises the ALJ to consider that, in this case, the applicable time periods
for considering plaintiff's claims for disabilitynder Title 1l and Title XVI do not overlap and, in
fact, have an almost ten-year gap between tloepsviods of eligibility. The ALJ should clarify
whether plaintiff's residual funainal capacity applies to her &tll claim, herTitle XVI claim,
or both.

SO ORDERED this 30th day of March, 2015.

e WU

T. Lane Wilson
United States Magistrate Judge
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