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UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

ANITA KAY REED,
Plaintiff,

V. Case No. 14-CV-0014-CVE-FHM

CAROLYN W. COLVIN,

Acting Commissioner, Social Security
Administration,

N N N N N N N N N N N

Defendant.

OPINION AND ORDER

Before the Court is the report and recomméndaDkt. # 22) of Magistrate Judge Frank
H. McCarthy recommending that the Court affittme decision of the Commissioner of the Social
Security Administration (the agency) to deny pliiis claim for disability benefits. Plaintiff has
filed an objection (Dkt. # 23) to the report amdommendation, and she seeks an award of benefits
or, alternatively, remand for further proceedings. Defendant has filed a response. Dkt. # 24.

l.

Plaintiff applied for disability benefits ofpril 13, 2011, alleging that she became disabled
on January 31, 2007. Dkt. # 11-5, at 2. She was fartyyears old when she applied for benefits.
Id. Plaintiff alleged disability stemming fromwaide range of physical and mental conditions,
including fiboromyalgia, degenerative disc disease, sleep apnea, neuropathy, gastrointestinal pain,
depression, and migraines. Dkt. # 11-6,38& The claim was denied initially and upon
reconsideration, after which plaintiff sought a hearing before an administrative law judge (ALJ).

Dkt. # 11-4, at 13. The hearing was held on June 28, 2012. Dkt. # 11-2, at 37.
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The plaintiff and a vocational expert (VE) A. Glen Marlowe, M.S. in Rehabilitation
Psychology, testified at the hearing. $de. # 11-4, at 18. Plaintiff testified that she last worked
in January 2007, when she was employed as an accountant for an architectural company. Dkt. # 11-
2, at 43. By that point, plaintiff & her disabling conditions and paitiowed her to work part-time
only, and she spent her time away from wetovering sufficiently to return. 18laintiff described
debilitating pain in her eye, neck, right shoulder, and back, as well as migraine headaah48- Id.

47. She also testified to having great difficulty sleepingatd0-51. For relief from her pain,
plaintiff has tried injections, various medications, and a spine stimulator, although no treatment
eliminated her symptoms. ldt 49. When asked about side effects from her medication, plaintiff
stated that some caused weight gain and drowsineas 5i8l. Plaintiff testified that she had worked
while taking medication without experiencing sidieets, but she then seat that she was taking
different and less medication at that time.dtl53-54.

The ALJ then questioned the VE, presentihgpothetical person with physical restrictions
commensurate with light workld. at 58-59. The ALJ included that the hypothetical person
experiences “mild to moderate to occasional chronic pain” but takes medication, and the
“appropriate use of that medication would not preclude her from remaining reasonably alert to
perform required functions presented in a work setting.”atd59. The VE testified that the
hypothetical person could return to plaintiff’sspavork, but she could also perform other work

existing in the national economy. kL. 60. The ALJ then asked the VE about a hypothetical person

! Light work “involves lifting no more than 20 pounds at a time with frequent lifting or
carrying of objects weighing up to 10 pounds.” 20 C.F.R. § 404.1567(b). Additionally, it
may involve “a good deal of walkg or standing, or when ivolves sitting most of the time
... some pushing and pulling of arm or leg contrals.Light work includes all sedentary
work, absent other limiting factors. Id.
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with the symptoms plaintiff described in hestiemony; the VE stated that such a person would
neither be able to return to plaintiff's past work nor perform other worlatIal1.

The ALJ issued his decision on July 23, 2012akd20. He found that plaintiff had four
severe impairments--status post cervical fusibnpfnyalgia, headaches, and hypertension--but that
these impairments did not meet or exceed any of the listed impairments in the regula@ids. Id.
He then made his residual functional capacity (R&Sessment, and he determined that plaintiff
could perform the full range of light work. TRE-C assessment included the following: “[Plaintiff]
does take medication for relief of some of Bgmptomatology, but the appropriate use of that
medication would not preclude her from remagreasonably alert to perform required functions
presented in a work setting.” ldt 15. In making his determination, the ALJ found plaintiff's
testimony not credible to the extent it conflicted with the RECatid 6.

The ALJ summarized the medical evidence in the record. Records from Lawrence Jacobs,
M.D., showed that plaintiff begedeveloping neck pain in 2002. Kis part of plaintiff's treatment,

Dr. Jacobs prescribed various medicatiomduding Flexeril, Lortab, and Neurontin. [@he ALJ
discussed the February 1, 2007 progress note afi@sh Bhakta, M.D., who was plaintiff’'s pain
management specialist. lak 17. At that time, Dr. Bhakta diagmabkplaintiff with pain in a variety
of areas, but he stressed to her thepbrtance of staying functional.” |tle also made changes in
dosing to her then-current prescriptions for Fentanyl and methadombkeldl.J made no mention
of Dr. Bhakta’s April 21, 2011 progress note, in whine stated that he dha “long discussion” with
plaintiff about the use and effects of her nacmedications, including the risks of various side

effects and “the fact that she is considered to be under the influence.” Dkt. # 11-7, at 626.



The ALJ next discussed a number of pregreotes, spanning June 16, 2009 to January 5,
2011, from Baptiste Shunatona, M, plaintiff's primary care physian. Dkt. # 11-2, at 17. These
notes described several normal test results, as well as Dr. Shunatona’s belief that “claimant’s
depression and hypertension were well controlled Ol plaintiff's April 10, 2007 progress note,
which the ALJ did not discuss, Dr. Shunatona @iy6t endorsed the idea of disability last visit,
12/06.% Dkt. # 11-7, at 222. Walter Bell, M.D., completed a physical RFC assessment, placing
restrictions on plaintiff's ability to work commensurate with the ability to do medium Wwork,
although Dr. Bell did not explicitly find pintiff capable of medium work. Icgt 18. Dr. Bell's
assessment did not mention plaintiff's medima or discuss possible side effects. B&e # 11-7,
at 514-15. The ALJ gave Dr. Bell's opinion someghé, but the ALJ found that plaintiff’'s pain
resulted in greater limitations than Dr. Bell found. Dkt. # 11-2, at 18.

Relying on plaintiff's RFC assessment and\igs testimony, the ALJ found that plaintiff
could perform her past work as an accountanatl@9. The ALJ also determined that, based on the
RFC assessment, Medical-Vocational Rule 20digicted a finding of not disabled. [Based on
these findings, the ALJ issued a determination of not disable@hil Appeals Council denied
plaintiff's request for review, making the ALJ’s decision the agency’s final decision for purposes
of appeal._Idat 2. Plaintiff sought judicial review, Dkt. # 2, and the matter was referred to the

magistrate judge for a report and recommendation. The magistrate judge recommended that this

The Court notes that this endorsement ismentioned in any of Dr. Shunatona’s progress
notes from December 2006. Sekt. # 11-7, at 229-232.

The regulations define medium work agalving “lifting no more than 50 pounds at a time
with frequent lifting or carrying of objects weighing up to 25 pounds. If someone can do
medium work, we determine that he or shealan do sedentary and light work.” 20 C.F.R.

§ 404.1567(c).



Court affirm the ruling of the ALDkt. # 22, at 9. Plaintiff has timefiled an objection to the report
and recommendation. Dkt. # 23. Defendant has &lahely response to plaintiff's objection. Dkt.
# 24.
.
Without consent of the parties, the Court mefer any pretrial matter dispositive of a claim
to a magistrate judge for a report and recommendatemR=Civ. P.72(b). However, the parties
may object to the magistrate judge’s recommendation within fourteen days of service of the

recommendation. Schrader v. Fred A. Ray, M.D., 286 F.3d 968, 975 (10th Cir. 2002); Vega

v. Suthers195 F.3d 573, 579 (10th Cir. 1999). The Cdsinall make a de novo determination of
those portions of the report or specified propdsetings or recommendations to which objection
is made.” 28 U.S.C. 8§ 636(b)(1). The Court may accept, reject, or modify the report and
recommendation of the magistrate judge in whole or in patt. . Civ. P.72(b).
1.
The agenc' has establishe a five-stef proces to review claims for disability benefits See
20 C.F.R. 8 404.1520. The Tenth Circuit has outlined the five step process:

Stef one require: the agenc' to determini whethe a claiman is “presenth engage in
substantiz gainful acivity.” [ Allen v. Barnhar, 357 F.3c 1140 114z (10tt Cir. 2004)] If
not,the agenc' proceedto consider aisteftwo, whethe aclaiman has“a medicallysevere
impairmen or impairments. I1d. An impairmen is severiunde the applicabl«regulations

if it significantly limits a claimant’s physical or mental ability to perform basic work
activities See 20 C.F.R §404.1521 At stef three the ALJ consider whethe a claimant’s
medically severe impairments are equivalent to a condition “listed in the appendix of the
relevan disability regulation.”Allen, 357 F.3d at 1142. If a claimant’s impairments are not
equivalent to a listed impairment, the ALJ meshsider, at step four, whether a claimant’s
impairments prevent her from periing her past relevant worgeeid. Even if a claimant

is so impaired, the agency considersstap five, whether she possesses the sufficient
residual functional capability to perform other work in the national econSeayd.

Wall v. Astrue 561 F.3d 1048, 1052 (10th Cir. 2009).
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The Court may not reweigh the evidence or stuis its judgment for that of the ALJ but,
instead, reviews the record to determine if the) Applied the correct legal standard and if his

decision is supported by substantial evidence. Bowman v. A&tde-.3d 1270, 1272 (10th Cir.

2008). Substantial evidence is “such relevawidence as a reasonable mind might accept as

adequate to support a conclusion.” O’Dell v. Shakdda.3d 855, 858 (10th Cir. 1994). “A decision

is not based on substantial evideridgeis overwhelmed by other ewihce in the record or if there

is a mere scintilla of evidence supporting it.” Hamlin v. Barnt&gb F.3d 1208, 1214 (10th Cir.

2004). The Court must meticulously examine the record as a whole and consider any evidence that

detracts from the Commissionedscision. Washington v. Shalav F.3d 1437, 1439 (10th Cir.

1994).

The ALJ decided plaintiff's case at step foconcluding that she could perform her past
relevant work as an accountant. Dkt. # 11-2, aTh8.ALJ made the alternate step five finding that,
based on plaintiff's RFC for the full rangelgfht work, Medical-Vocational Rule 202.21 directed
a finding of not disabled. Iét 19. The magistrate judge recommended that the ALJ’s decision be
affirmed. Dkt. # 22, at 9. Plaintiff sets forth ¢ler objections to the magistrate judge’s report and
recommendation: that the ALJ impermissibly dgarded the opinions of Dr. Shunatona and Dr.
Bhakta; that the ALJ did not properly considentadictory evidence regarding the side effects of
plaintiff's medications; and that there was a latkxplanation for howihe evidence supported the
ALJ’s conclusions. Dkt. # 23. Defendant respondstite findings of Dr. Shunatona and Dr. Bhakta
are not inconsistent with the ALJ’s findings, thadréhis no evidence of sigéects from plaintiff's

medications, and that the ALJ adequately expthine RFC determination. Dkt. # 24. As the Court



finds that this case should be remanded for fudbesideration of Dr. Bhakta’'s progress notes, the
Court does not address plaintiff’'s other arguments.

Plaintiff argues that the ALJ erred by failitmconsider and discuss the medical opinions
of Dr. Shunatona and Dr. Bhakta. Dkt. # 23. Tagistrate judge found that the ALJ’s decision not
to mention certain statements made by the physicians in their progress notes was not error because
the statements were not the physicians’ opiniomsiely comments. Dkt. # 22, at 4. Plaintiff
responds that, even if these statements wermadical opinions, the ALJ should have evaluated
them as “opinions from any medical source rdgay issues reserved to the Commissioner.” Dkt.

# 23, at 3. Defendant argues that the statements were not probative of plaintiff's functional
limitations, and as such the ALJ was not required to discuss them. Dkt. # 24, at 2.

Medical opinions are “statements from physicians and psychologists or other acceptable
medical sources that reflect judgments aboet nlture and severity of your impairment(s),
including your symptoms, diagnosis and prognosistwbu can still do despite impairment(s), and
your physical or mental restrictions.” 20 C.FgR04.1527(a)(2). Social Security Ruling (SSR) 96-
5p provides that statements from a medical sainateamount to “administrative findings that are
dispositive of the case” are not entitled to the saraght as medical opions from that same
source. SSR 96-5p, 1996 WL 374183, at *2 (Julg396). Examples of such findings include
“[w]hether an individual’'s RFC prevents himloer from doing past relevant work” and “[w]hether
an individual is ‘disabled’ under the Act.” IHowever, although not entitled to the same weight as
a medical opinion, “adjudicators must always carefully consider medical source opinions about any
issue, including opinions about issues that are reserved to the Commissionértielcecord must

demonstrate that the ALJ considered all of the evidence, but an ALJ is not required to discuss every



piece of evidence. Rather, in addition to d&ssing the evidence supporting his decision, the ALJ
also must discuss the uncontroverted eviden@dbeses not to rely upon, as well as significantly

probative evidence he rejects.” Clifton v. Cha#®9 F.3d 1007, 1009-10 (citing Vincent ex rel.

Vincent v. Heckler739 F.2d 1393, 1394-95 (9th Cir. 1984)).

On plaintiff's April 10, 2007 progress note, [Bhunatona wrote, “| endorsed the idea of
disability last visit, 12/06.” Dkt# 11-7, at 222. Plaintiff arguesathhpursuant to SSR 96-5p, the ALJ
should have discussed Dr. Shunatona’s statement in his decision, and the failure to do so is
reversible error. Dkt. # 23, at 2. As the magit judge found, it is clear that Dr. Shunatona’s
statement is not a medical opinion. S8, # 22, at 4. Rather, it is what SSR 96-5p classified as an
“administrative finding[]” addressing “[w]hether amdividual is ‘disabled’ under the Act.” SSR 96-
5p, at *2. As such, it need not be given the sausight as a medical opinion, even though it comes
from a medical source. IdMoreover, and contrary to plaintiff's argument, SSR 96-5p does not
require the ALJ to discuss such administratineliings; rather, the ALJ must “carefully consider”
them._Id. The ALJ’s decision reciteBndings from many of Dr. Shunatona’s progress notes,
including those of: June 16, 2009; June 18, 204y, 21, 2010; and January 5, 2011. Although the
ALJ does not mention the progress note fromil4®, 2007, the ALJ’s decision demonstrates that
he considered Dr. Shunatona’s progress notes when making his decisi@iftSee79 F.3d at
1009-10. The Court finds no error in the ALJ’s démn not to discuss Dr. Shunatona’s statement
that he “endorsed the idea of disability.”

However, the same is not true of Dr. Bhak&t&ement that plaintiff “was considered to be
under the influence” while taking her prescribed narcotic medications. Dkt. # 11-7, at 626. Unlike

Dr. Shunatona’s statement, Bhakta's statement appears to be a medical opinion, as it goes



directly to plaintiff's “physical or mental restrictions.” 20 C.F.R. 8§ 404.1527(a)(2). Defendant argues
that Dr. Bhakta’s statement “could be considenetbpinion’ in the loosest terms, [but] it does not
identify functional limitations inconstant [sic]ith the ALJ’s residual functional capacity finding.”

Dkt. # 24, at 4. While it is true that the staient does not explicithidentify any functional
limitation, a medical opinion is not required tn¢ain such. Rather, a medical opinion need only
reflect the physician’s judgment about “the natamd severity of your impairments.” 20 C.F.R. §
404.1527(a)(2). Stating that plaintiff could be coesadl “under the influence” certainly reflects Dr.
Bhakta’s judgment about both the nature and thergg of plaintiff's medication regimen, and the
extent to which that regimen impaired plaintifhus, the ALJ erred in not discussing Dr. Bhakta’s

statement. SSR 96-5p, at *2; Watkins v. Barnhart350 F.3d 1297, 1300 (10th Cir. 2003) (“[T]he

notice of determination or decision ‘must be suéntly specific to make clear to any subsequent
reviewers the weight the adjudicator gave to the treating source’s medical opinion and the reasons
for that weight.” (quoting SSR 96-2p, 1996 WL 374188, at *5 (July 2, 1996)).

Even were it not a medical opinion, the ALd&cision does not demonstrate that the ALJ
ever “carefully considered” the statement,imsequired SSR 96-5p. In his decision, the ALJ
extensively discussed a single progress notieddaebruary 1, 2007, that detailed Dr. Bhakta’'s
conclusions on that day. SBé&t. # 11-2, at 16-17. That prograsste is Exhibit 2F in the record,
and it comprises the entirety of Exhibit 2F. Howeke record contains an wealth of additional
progress notes from Dr. Bhakta in Exhibits 16FF, and 20F, which cover the time between May
10, 2008 and June 12, 2012. $¥e. # 11-7, 572-643. This is unékfor example, Dr. Shunatona’s
progress notes, which are contained emntireExhibit 8F of the record. See. at 371-498. At no

point does the ALJ discuss any of Dr. Bhakiaregress notes from these later exhibits, one of



which is the April 21, 2011 note thiaicludes Dr. Bhakta’s statemenatthe told plaintiff that she
“was considered to be under the influence.” Bki1-7, at 626. Dr. BhaKgprogress notes are of
particular importance in this case; he was piti® pain management ggialist, and plaintiff
complained primarily of debilitating pain. For the ALJ not to have considered them, particularly the

April 21, 2011 progress note, is error. Cliftat® F.3d at 1009-10; SSR 96-5p, at *2.

Defendant argues that plainti$fnot precluded from returninig her past work, despite Dr.
Bhakta’s statement, because she “worked for ngaays taking very strong narcotic pain relievers
such as methadone and fentanyl.” Dkt. # 24, Bodvever, plaintiff's past history of working while
medicated does not under undercut the need for théoAdahsider all of the evidence in the record,
including Dr. Bhakta’s progress notes, and to “cdhgftonsider” his statement that plaintiff “was
considered to be under the influence.” Sé#ton, 79 F.3d at 1009-10; SSI®-5p, at *2. Defendant
also contends that Dr. Bhakta’'s statemembistradicted by Dr. Shunatona’s opinion in 2008, in
which Dr. Shunatona “opined . . . that Plaintiff abtéturn to her job as an accountant.” Dkt. # 24,
at 4 (citing Dkt. # 11-7, at 208). ThXourt cannot simply determineattsome evidence is of greater
weight than other, contradictory evidence; thatiearly and firmly the duty of the ALJ. Gardner-

Renfro v. Apfe] 242 F.3d 388, at *4 (10th Cir. 2000) (unpublished). Moreover, Dr. Shunatona’s

opinion was given three years before Dr. Bhakfale Court finds defendant’s arguments on this
point unpersuasive.

Thus, the Court finds that the ALJ has not demonstrated that he considered all of the
evidence to the degree required by Cliftord SSR 96-5p. This matter must be remanded to allow

the ALJ to correct this error.
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IT IS THEREFORE ORDERED that the report and recommendation (Dkt. # 18) is
regjected, and the Commissioner’s decision éver sed and remanded for further proceedings. A
separate judgment is entered herewith.

DATED this 5th day of March, 2015.

CLAIRE V. EAGAN ﬁ_J
UNITED STATES DISTRICT JUDGE
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